
 
SUBMISSION FROM CROWN ESTATE REVIEW WORKING GROUP 

 
The Marine Environment and Property Rights 
 
Introduction 
 
1. The CERWG was pleased to learn of the Committee’s Inquiry into Scotland’s 

Marine Environment and is grateful for the opportunity to contribute this written 
evidence.  

 
2. The CERWG notes that “The overall aim of the Inquiry is to direct attention, both 

inside and outside the Parliament, to the important issues that need to be 
considered in managing the marine environment effectively.”  

 
3. The purpose of the CERWG’s submission is to highlight the importance of 

property rights as a factor in the management and use of Scotland’s marine 
environment. 

 
4. The CERWG is made of the six local authorities covering the Highlands and 

Islands1 and Highlands and Islands Enterprise, with COSLA participating as an 
observer.  Highland Council provides the Secretariat for the CERWG2. 

 
Property Rights 
 
5. Important property rights in Scotland’s marine environment are: 

− Ownership by the Crown of the Scotland’s territorial seabed (excluding 
hydrocarbons) out to the 12 nautical mile limit, excluding very limited areas 
where the ownership has been granted out.   

− Rights held by the Crown over the continental shelf to minerals (excluding 
hydrocarbons) and sedentary species from the 12 mile limit of Scotland’s 
territorial seas to the 200 nautical mile limit.  These rights date from 
legislation in 1964. 

− Ownership by the Crown of over half the length of the foreshore around 
Scotland’s coast, excluding the areas under udal tenure in the Orkney and 
Shetland Isles. 

 
6. These property rights are all held by the Crown in Scotland under Scots law and 

the authority to legislate over these Crown property rights was devolved to the 
Scottish Parliament under the Scotland Act 1998. 

 
7. However, the administration of these Scottish Crown property rights and their 

revenues by the Crown Estate Commissioners (CEC) as part of the UK wide 
Crown Estate, was reserved under the Scotland Act to the UK Parliament. 

 
 
 

                                                 
1  Highland Council,  Moray Council,  Orkney Islands Council,  Shetland Islands Council,  Comhaire 

nan Eileen Siar,  Argyll and Bute Council 
2   The CERWG, c/o George Hamilton, Secretary, Highland Council, Glenurquhart Road, Inverness 
IV3 5NX 



 
 
Significance 
 
8. The most significant of these property rights is the Crown’s ownership of 

Scotland’s territorial seabed, which accounts for just over 50% of Scotland’s total 
territorial area. 

 
9. Any development which involves the seabed (for example, by attaching to it, 

building on it, excavating out of it, drilling into it or placing or dumping anything 
on it) requires the CEC’s permission by virtue of the Crown’s ownership of the 
seabed. 

 
10. The requirement for the agreement of the CEC enables the CEC to benefit from 

charges for the use of the seabed.  The CEC’s charges and associated 
conditions can have important impacts on individual developments and wider 
sectors of marine activity. 

 
11. In addition, with types of marine developments or aspects of them which are not 

regulated by statutory provisions, the Crown’s property rights as administered by 
the CEC operate as the de facto system of regulation.3

 
CERWG’s Report 
 
12. The CERWG has examined these Crown property rights in Scotland’s marine 

environment and their management by the CEC in some detail in the CERWG’s 
Report “The Crown Estate in Scotland – New Opportunities for Public Benefits”.   

 
13. The Summary from the Report is attached as an Annex to this submission.  A 

copy of the full report is held by the Committee.4

 
14. The CERWG’s Report concludes that, given the changed circumstances of 

devolution:  
− there is very limited accountability in Scotland at present over the 

management of the property rights of the Crown in Scotland over Scotland’s 
marine environment;   

− there are very few public or community benefits in Scotland from the current 
management of these rights by the CEC. 

 
15. The Report also shows, however, that:- 

− there are ready opportunities for the devolved government in Scotland to 
improve the accountability and benefits of these rights in Scotland within 
existing structures; 

− there are also opportunities for further major improvements in accountability 
and benefits through other measures which could be taken. 

                                                 
3  For example, moorings.  While these are assessed for navigational safety by the Scottish Executive 
under the Coast Protection Act 1949, all other aspects of their regulation in Scottish waters are 
managed by the CEC (except in the areas covered by the works licence systems operated by the local 
authorities in the Northern Isles). 
4  The Committee has the Second Draft of the CERWG’s Report which is the current version of the 
Report. 



 
16. The overall recommendation of the Report is that, without undue delay: 

the Secretary of State for Scotland and Scottish Ministers should, given 
the changed circumstances of devolution, implement an appropriately 
constituted review to ensure that the property, rights and interests which 
make up the Crown Estate in Scotland contribute more fully to the delivery 
of Scottish Executive policies and the well being of the people of Scotland. 

 
Current Position 
 
17. The CERWG’s Report has recently been formally adopted by each of the 

organisations which make up the CERWG and is due to submitted to the 
Secretary of State and Scottish Ministers in late January.   

 
18. The Report is a major piece of work about an important topic which is usually 

poorly understood.  Most people have heard of the Crown Estate, but many are 
not clear what it is or how it is managed and its significance is often neglected.  
The Executive’s Marine Strategy5, for example, contains only one passing 
mention of the Crown Estate. 

 
19. The CERWG hopes that its Report will inform and promote debate and lead to 

the proposed review of the property rights which make up the Crown Estate in 
Scotland and the way these rights are currently administered by the CEC. 

 
20. The CERWG considers the need for the review particularly pressing because of 

the threats and opportunities for Scottish interests with the planned UK Marine 
Bill.  

 
Highlands and Islands 
 
21. The CERWG hopes that the Committee will recognise in considering this 

submission and the CERWG’s call for a review, the extent of marine interests 
and experience of marine issues represented by the membership of the 
CERWG. 

 
22. The Highlands and Islands as covered by the six local authority members of the 

CERWG includes, for example, over 80% of Scotland’s coastline and similar or 
higher percentages of Scotland’s ports and harbours, inhabited islands and 
adjoining seabed. 

 
Committee Interest 
 
22. The CERWG appreciates that the Committee may have limited opportunity as 

part of its current Inquiry to consider the role and significance of the property 
rights held by the Crown in Scotland under Scots law in Scotland’s marine 
environment. 

 
23. However, the CERWG hopes that the Committee will:- 

− recognise this as an important topic which requires greater attention; 

                                                 
5   “Seas the Opportunity” (Scottish Executive, 2005) 



− ask the Scottish Executive to give detailed to consideration to the CERWG’s 
Report;  
− encourage the Executive to respond fully to the CERWG’s call for a review. 

 
24. The CERWG considers this will be very helpful because, despite its best 

attempts, the Scottish Executive Environmental and Rural Affairs Department 
has indicated clearly that it has no interest at present in considering the 
CERWG’s Report. 

 
25. The CERWG hopes the Committee might also suggest that the topic of the 

Crown property rights in Scotland’s marine environment is one which the 
Committee itself might return to with a future inquiry, if the Committee judges that 
the Executive is not giving the matter due attention. 

 
In Conclusion 
 
26. The CERWG would be very grateful for help from the Committee to encourage 

the proposed review of the property rights which make up the Crown Estate in 
Scotland and the CERWG would be pleased to supply further evidence to the 
Committee if asked. 

 
___________ 
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ANNEX 
 
 
 
 
THE CROWN ESTATE IN SCOTLAND 
New Opportunities for Public benefits 
 
 
SUMMARY 
 
 
1. The Report considers the new opportunities which exist following devolution for 

the Crown Estate in Scotland to produce greater public benefits in Scotland. 
 
2. The Crown Estate is a form of public land managed by a public body for public 

benefit. 
 
3. The Crown Estate consists of the Crown property, rights and interests managed 

by the Crown Estate Commission (CEC), which also calls itself The Crown 
Estate (TCE).   

 
4. The property rights belonging to the Crown in the UK are a distinct form of public 

land from property belonging to government departments, and are either 
managed by the CEC as part of the Crown Estate or by government 
departments. 

 
5. The CEC is a public body first constituted by Parliament in 1956 to succeed the 

Commissioners of Crown Lands and now operates under the Crown Estate Act 
1961.   

 
6. The CEC manages the Crown Estate on behalf of the nation and all net surplus 

revenue from the Estate goes to the Treasury for general government 
expenditure. 

 
7. The CEC has a duty to maintain and enhance the value of the Crown Estate and 

the return obtained from it, but with due regard to the requirements of good 
management. 

 
8. The Crown Estate in Scotland consists of ancient possessions of the Crown in 

Scotland and some properties bought on its behalf during the 20th century:- 
− main ancient:  ownership of Scotland’s seabed out to the 12 nautical mile 

limit, property rights over the continental seabed out to the 200 mile limit 
(excluding oil, gas and coal) and ownership of around half the length of 
Scotland’s foreshore. 

− other ancient:  rights to salmon fishing, natural occurring oysters and 
mussels and to mine gold and silver and ownership of two small areas of 
urban land.  

− modern:  ownership of four rural estates and three urban commercial 
properties. 



 
9. While these Crown properties and property rights in Scotland are managed by 

the CEC as part of the UK wide Crown Estate, they are a distinct legal 
component of it because they are owned by the Crown in Scotland under Scots 
law.   

 
10. The most significant ancient possession of the Crown in Scotland is its 

ownership of Scotland’s territorial seabed, as extended from 3 to 12 nautical 
miles by legislation in 1987.  Scotland’s seabed accounts for just over half of its 
total territorial area. 

 
11. The ancient possessions of the Crown in Scotland date from when Scotland was 

an independent kingdom and continued to be managed in Scotland until the 19th 
century. 

 
12. In 1832, the administration of these Scottish Crown property rights and their 

revenues was transferred to the Commission in London which already managed 
properties rights of the Crown in the rest of the UK under English law. 

 
13. The CEC is the most recent successor to that 19th century Commission and prior 

to the creation of the Crown Estate in name in the Crown Estate Act 1956, the 
Crown properties and rights in Scotland were known as the Crown Lands of 
Scotland. 

 
14. While Scotland is a very distinctive part of the Crown Estate, it is also a very 

small part financially.  The Crown Estate in Scotland produces only around 5% of 
the CEC’s overall annual income from the UK wide estate.   

 
15. Most of the CEC’s revenue comes from urban property in England where, 

compared to three in Scotland, the CEC manages over 3,000 commercial 
properties mainly in London.  The CEC promotes itself as one of the UK’s 
leading property companies. 

 
16. The CEC’s revenue from Scotland in 2005-06 was £14 million.  Each year over 

80% of the CEC’s revenue from Scotland is net surplus revenue that goes to the 
Treasury. 

 
17. Under the Scotland Act 1998, the CEC’s administration of the property rights of 

the Crown in Scotland which form part of the Crown Estate and their revenues, 
were reserved to the UK Parliament. 

 
18. There are other property rights of the Crown in Scotland which are not part of the 

Crown Estate where their administration and revenues are already devolved and 
revenue from them contributes to the Scottish Consolidated Fund. 

 
19. As the CEC is reserved, Ministerial responsibility for the CEC in Scotland is still a 

function of the Secretary of State for Scotland accountable to Westminster.  
Scottish Ministers therefore have no direct say over the operations of the CEC in 
Scotland 

 
20. Devolution has, however, created three main ways by which the Scottish 

government can influence the management of property rights which make up the 
Crown Estate in Scotland:- 



− ‘ownership’: the powers of the Scottish Parliament to legislate over the 
property rights of the Crown in Scotland, as the Crown’s prerogative 
functions are not reserved nor is property belonging to the Crown, 
including Scotland’s seabed. 

− ‘regulation’: the powers of the Scottish Parliament to regulate the use of 
land and property rights including those which make up the Crown Estate 
in Scotland, except for general reservations over some uses of all land to 
the UK Parliament.   

− ‘guidance’: the role of the new public policy context in Scotland as set by 
the Scottish Executive in informing ‘the requirements of good management’ 
within the terms of the Crown Estate Act 1961, for the property rights which 
make up the Crown Estate in Scotland. 

 
21. Scotland can now legislate again over the ‘ownership’ and ‘use’ of the Crown’s 

property rights in Scotland, but the ‘administration and revenues’ of the Crown 
rights which form part of the Crown Estate are still reserved as a legacy of the 
19th century.   

 
22. While all the Crown property rights in Scotland are different from those in the rest 

of the UK, some of the rights which the CEC still administers from London are 
distinctive Scottish Crown rights as there are no equivalent Crown rights in the 
rest of the UK. 

 
23. The response of the CEC to devolution has also been markedly different to that 

of the Forestry Commission (FC), which has strong historical links with the CEC 
and was in a similar position to it at devolution. Both have re-structured their 
operations in Scotland: 
− the FC has created Forestry Commission Scotland accountable to the 

Scottish Parliament and acting as a department of the Scottish Executive to 
help deliver the Executive’s policies in Scotland 

− the CEC has ended its management of the Crown Estate in Scotland as a 
distinct unit of the Crown Estate (the Scottish Estate), closed its Scottish HQ 
and integrated the management of the property rights of the Crown in 
Scotland sector by sector with those in the rest of the UK. 

 
24. The CEC’s recent re-structuring away from devolution has increased existing 

issues about the lack of accountability in Scotland over the CEC’s operations in 
Scotland and the limited benefits in Scotland from its management of the 
Scottish resources which form the Crown Estate in Scotland. 

 
25. However, the UK government remains committed to the devolution process and 

the CEC could respond to the new influences of devolution in Scotland at three 
main levels to improve accountability and benefits in Scotland:-  
− within existing structures: for example, by establishing a Scottish Advisory 

Committee, reporting to the Scottish Parliament and developing Scottish 
policies tailored to Scottish circumstances for each of the different 
component of the Estate; 

− partial devolution:  for example, by re-structuring along similar lines to the 
FC so that the CEC in Scotland is a distinct operation which acts as part of 
the Scottish Executive and manages the Crown Estate in Scotland to help 
deliver Scottish Executive priorities; 



− full devolution:  by UK legislation returning to Scotland the administration 
and revenues of some or all of the different types of property, rights and 
interests of the Crown in Scotland which are currently managed as part of 
the Crown Estate. 

 
26. The most prominent issues over the Crown Estate in Scotland are with the 

CEC’s approach to managing Scotland’s seabed and Crown foreshore, including 
the narrowness of the CEC’s focus on securing revenue from developments 
involving these resources and its limited re-investment of those revenues in 
Scotland. 

 
27. There is particular potential for the management of the seabed and Crown 

foreshore to contribute far greater benefits in the Highlands and Islands with its 
many island and remote rural communities.  The region has half the entire length 
of Britain’s coastline and around half the total number of ports and harbours in 
Britain.  

 
28. In the changed circumstances of devolution, Scotland’s seabed and foreshore 

could be managed as a national marine estate like Scotland’s national forest 
estate, to help deliver Scottish Executive policies that support the future well 
being of Scotland’s coastal communities and benefit the people of Scotland more 
generally. 

 
29. There are immediate opportunities within existing arrangements over the Crown 

Estate in Scotland to improve, for example, the position of the 80% of Scotland’s 
harbours managed by the Scottish Executive, local authorities and trust ports in 
the public interest and which play such important roles locally and in the wider 
infrastructure.   

 
30. The scope for a difference of approach is also illustrated by the difference 

between the CEC’s use of mooring associations as a more economic way to 
collect many small rents and the ways in which they could be used to help build 
local capacity and give communities a greater stake in their local environment. 

 
31. A wider issue is the substantial potential for renewable marine energy generation 

in Scotland with billions of pounds of investment anticipated and the reservation 
to the CEC of control over the use of Scotland’s seabed for this and the 
revenues that will come from it, with all of this dealt with by the CEC centrally in 
London as at present. 

 
32. The Scottish Executive’s involvement with Scotland’s marine environment 

continues to increase rapidly and the Executive has a Partnership Agreement 
commitment to consider the current management and rental arrangements for 
Scotland’s seabed. 

 
33. Many factors point to a strong case that the Scottish Executive should become 

directly responsible for the administration and revenues of Scotland’s own 
territorial seabed and associated property rights.   

 
34. The UK Marine Bill planned for 2007 could provide an opportunity through UK 

legislation for the CEC’s responsibilities for Scotland’s seabed and foreshore to 
be devolved to the Scottish Executive 

 



35. The integration of control over the property rights in Scotland’s seabed with the 
Scottish Executive’s existing marine responsibilities offers considerable scope for 
improvements in policy delivery and consequent benefits. 

 
36. Greater public benefits and accountability would also come from the transfer of 

responsibility for Crown foreshore to the respective local authorities in each area.  
This role could be integrated with their many existing responsibilities over the 
foreshore and a statutory responsibility for the existing public rights over the 
foreshore. 

 
37. With the two small urban ancient possessions in Scotland which are still part of 

the Crown Estate, part of West Princes Street Gardens, Edinburgh, and the 
King’s Park, Stirling, clear local benefits would come from their ownership being 
transferred to the local authorities that have long leased some or all of the areas 
involved. 

 
38. Examination of the other ancient rights of the Crown in Scotland suggests that 

they are largely archaic or no longer appropriate for Crown ownership and 
should be abolished, with public law provisions and property transfers to Scottish 
Ministers as necessary. 

 
39. The Scottish Parliament has already abolished the property rights of the Crown 

as paramount superior as part of Scots property law reform and many of these 
other ancient Crown property rights are also of feudal origin. 

 
40. The other component of the Crown Estate in Scotland is the seven modern 

acquisitions.  It might be considered in the new public policy context in Scotland 
that there should be no further purchases of rural or urban investment properties 
by the Crown in Scotland and that the existing properties should be sold in due 
course. 

 
41. While commercial property is by far the most important part of the 95% of the 

CEC’s business which is outwith Scotland, there is no tradition in Scotland of 
such properties forming part of the possessions of the Crown in Scotland.  

 
42. In considering each of the different types of property rights of the Crown in 

Scotland which make up the Crown Estate in Scotland, there appear many 
opportunities following devolution to improve accountability and benefits in 
Scotland within existing arrangements and further opportunities from reforming 
those arrangements. 

 
43. The overall considerations set out in the Report support a recommendation that: 

o the Secretary of State for Scotland and Scottish Ministers 
should, given the changed circumstances of devolution, 
implement a review to ensure that the property, rights and 
interests which make up the Crown Estate in Scotland contribute 
more fully to the delivery of Scottish Executive policies and well 
being of the people of Scotland. 

_______________ 
 
 


