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Dear Iain        
 
Protection of Vulnerable Groups (Scotland) Bill 
 
I am writing with regard to the commitment I made in my letter of 12 January to provide the 
Committee with more details on the key areas of subordinate legislation relating to the Protection of 
Vulnerable Groups (Scotland) Bill.   
 
In response to that commitment, I now attach a consolidated pre-consultation discussion paper which 
highlights the inherent issues and policy choices for: 
 
• Retrospective checking 
• Determination procedures (thresholds for barring) 
• Fees 
 
The purpose of this paper is to invite initial views on whether we have captured all the core issues 
and policy choices.  While not a formal consultation, this pre-consultation discussion paper will be 
used as the basis for discussion at a number of structured stakeholder events in the next few weeks.  
Copies will also be sent to all organisations who responded to our consultation on the vetting and 
barring scheme and it will be posted on the Executive’s website.  I will advise the Committee of the 
stakeholder response to this paper in early course, particularly any points which are relevant to the 
detail of primary legislation. 
 
As you know, we are absolutely committed to implementing a vetting and barring scheme which is 
robust, effective and workable.  An essential ingredient to achieving that is fully involving 
stakeholders in implementation considerations.  As well as their input to on-going implementation 
planning, there will be full consultation on secondary legislation which will provide further 
opportunity for stakeholders to comment and input.    
 
In the meantime, I hope this provides the Education Committee with the required information on 
secondary legislation as it moves into the amending stage of the Bill.     
 
 
Along with the Deputy Minister, may I take this opportunity to thank you for your continued 
consideration of this Bill and I look forward to providing further information as helpful. 
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 POLICY CONTEXT 
 
1. Parts 1 and 2 of The Protection of Vulnerable Groups (Scotland) Bill provide for a vetting 

and barring scheme which has the policy objectives of ensuring that:  
 

• those who come into significant contact with Scotland’s children and protected adults 
do not have a history of violent, sexual or abusive behaviour which indicates that they 
are not suitable to enjoy the trust we place in them; 

 
• we can respond swiftly to new information suggesting a change in an individual’s 

suitability; 
 
• those who are proven to be unsuitable are prevented from gaining ready access to 

vulnerable people through employment or volunteering activities; 
 
• the underlying processes are streamlined, efficient and minimise bureaucracy thereby 

minimising costs; 
 
• we dovetail with developments in the rest of the UK to ensure that cross-border 

loopholes do not develop which could be exploited by those who would harm children 
or protected adults and that we avoid any part of the UK becoming a safe haven for 
dangerous and damaging individuals;  

 
• Scotland meets the principal recommendation of the Bichard Inquiry Report into the 

murder of the Soham schoolgirls that ‘new arrangements should be introduced 
requiring those who work with children or vulnerable adults to be registered.’   

  
2. The Bill’s provisions build on the foundations laid by Part 5 of the Police Act 1997 which 

introduced a system of vetting the workforce.  This has been delivered through Disclosure 
Scotland since April 2002.  Its provisions also build on the Protection of Children 
(Scotland) Act 2003 which introduced the Disqualified from Working with Children List.  
The two systems provide a solid starting point but the existing vetting and disqualification 
arrangements are unconnected and do not offer the maximum scope for robust 
protections.  At a practical level, employers and individuals are frustrated by the current 
multiple disclosure situation.   

 
3. The new vetting and barring scheme provided for in the Bill strengthens the existing 

processes and provides more efficient safeguards and protections.  It achieves the three 
inter-connected core components of robust protection, namely:   

 
• the information which is used to assess a person’s unsuitability to occupy a particular 

post working with a vulnerable group (conviction information and non-conviction 
information such as the police intelligence that was available on Ian Huntley but not 
taken into account in deciding his suitability to be a school janitor);  

 
• continuously updating that information on the workforce, so that we can remove the 

current bureaucratic burden of multiple disclosures and so that new information is 
reviewed for its relevance;  

 

 3



 

• linking individuals to organisations, recognising that some people may play several 
roles (e.g. a supply teacher in several different local authorities and a scout leader in 
the evenings) and that people move and change jobs over time. 

 
4. Additionally, the Bill creates, for the first time in Scotland, a list of individuals unsuitable 

to do care work with adults.  It is hard to dispute the need for protection for our 
vulnerable individuals in Scotland whether children or adult.  As with children,  we 
expect only a small minority to be unfit to work with protected adults but it is important 
to take reasonable steps to identify such individuals and prevent them abusing their 
position to exploit those in need of greatest protection. 
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CONTEXT FOR A PRE-CONSULTATION DISCUSSION PAPER ON SECONDARY 
LEGISLATION 
 
5. The Protection of Vulnerable Groups (Scotland) Bill was introduced to the Scottish 

Parliament on 25th September 2006.  Education is the lead committee for the Bill and 
received reports from the Finance and Subordinate Legislation Committees and took 
evidence from a wide range of stakeholders on the Bill’s provisions prior to producing its 
stage 1 report on 21st December1.   The Stage 1 debate took place on the 17th January 
20072 and the general principles of the Bill were agreed by the Scottish Parliament 
without a division3. 

 
6. The Protection of Vulnerable Groups (Scotland) Bill sets out how the vetting and barring 

scheme will operate in general terms and secondary legislation will be used to provide the 
details of the scheme and ensure it operates effectively.  This is normal legislative 
practice particularly for complex, technical Bills.  It is a particular feature of this Bill 
given the intention to dovetail with the scheme being created for the rest of the UK.  The 
Safeguarding Vulnerable Groups Act 2006 which received Royal Assent on 8th November 
is the legislative vehicle for the vetting and barring scheme in the rest of the UK.  The 
operational aspects of that scheme are heavily reliant on subordinate legislation and are 
therefore, still under development.  

 
7. The Protection of Vulnerable Groups (Scotland) Bill makes provision for a range of 

secondary legislation.  Annex A summarises the regulations and powers provided for in 
Parts 1 and 2 (and ancillary parts and schedules) separating out:  

 
• those that are substantive and which are discussed in the body of this paper,  
• those which are necessary for the vetting and barring scheme to be effective,   
• those which could augment the scheme but which are not essential for effective 

operation from the outset,  and   
• those which are designed to future-proof the vetting and barring scheme.   

 
8. The extent of secondary legislation was raised by some stakeholders in stage 1 evidence 

and particular reference was made to the problematic implementation of the Protection of 
Children (Scotland) Act 2003. The Education Committee concluded in the Stage 1 report:   

 
The Committee considers that despite the limited time available, the Bill could have 
been presented with more sound financial information and at least some examples of 
the proposed draft guidance and codes of practice which are expected to be 
developed through secondary legislation. To allow the Parliament and key 
stakeholders to gain a clearer understanding of the operation of the Bill, the 
Committee asks that Ministers make drafts of guidance and regulations available for 
comment prior to commencement of its amending stages (paragraph 177). 

 

                                                 
1 http://www.scottish.parliament.uk/business/committees/education/reports-06/edr06-12-00.htm
2 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-07/sor0117-02.htm#Col31091
3 Part 3 of the Bill made provision for sharing child protection information and these provisions are unrelated to 
the vetting and barring scheme provided for in parts 1 and 2.  Following the Stage 1 report, the Scottish 
Executive agreed to lay an amendment to withdraw Part 3 of the Bill at Stage 2. 
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9. At the heart of the issue is the degree to which the Education Committee can be assured 
that the primary legislation provided for in the Bill will be translated into a streamlined, 
modern and effective vetting and barring scheme through secondary legislation.  The 
Executive fully recognises the legitimacy of this question and shares the view that 
detailed and careful consideration of implementation is as critical to a successful scheme 
as the legislative provision contained within the Bill.   

 
10. Successful implementation is underpinned by extensive and comprehensive engagement 

with the full spectrum of stakeholders and delivery partners.  As well as openly 
committing to comprehensive consultation on secondary legislation,  we have been 
running implementation planning in parallel with legislative development.  Work is well 
advanced in defining the detailed requirements of the scheme and this work will continue 
to be developed through relevant workstreams and refined in the coming months to 
inform further consultation on secondary legislation.   

 
11. In the case of this legislation,  there is a balance to be struck between fully developing the 

details of secondary legislation to support Parliamentary consideration of primary 
legislation and delaying robust protections for Scotland’s children and protected adults.  
The Minister for Education and Young People wrote to the Education Convenor on 12th 
January indicating: 

 
In relation to draft regulations and guidance on Parts 1 and 2, the Executive is 
committed to full and comprehensive consultation on the subordinate legislation.  
Some components of the secondary legislation involve explicit policy choices; for 
example, there are a range of options on whether/how to phase the existing children 
and protected adults workforce into scheme membership (retrospective checking).  
The production of regulations will therefore involve an initial consultation on policy 
choices and then consultation on the regulations which flow in consequence.  
Producing draft regulations prior to the amending stage of the Bill would therefore 
entail a significant delay in progressing the primary legislation and the introduction 
of the new vetting and barring scheme which will offer robust protections to 
Scotland’s most vulnerable groups. 

 
12. Recognising the merit in demonstrating that the Protection of Vulnerable Groups 

(Scotland) Bill is underpinned by on-going detailed consideration of implementation 
issues the Minister indicated in his letter:   

 
To assist the Committee with more details on the key areas of sub-ordinate legislation 
I propose to provide pre-consultation papers identifying issues and outline policy 
options ahead of the commencement of stage 2 on: 
 

• fees set by regulations under section 67(1);  
• retrospective checking through the phased commencement of section 34(1)(b); 

and  
• thresholds for listing – automatic listing made by order under section 14 and 

determination procedures set out in regulations made under section 39(1)(c).  
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13. This discussion paper is the response to that commitment.  Rather than producing separate 
papers on retrospective checking, fees and determination procedures (thresholds for 
listing),  discussion of the inherent issues and policy choices for, each strand, have been 
consolidated into one document and comprise the remaining substantive sections of this 
paper.   

 
14. It is important to emphasise that we are not consulting on the detail of these issues at 

this stage.  Full consultation will follow. Subject to the decisions of the next 
administration, it is anticipated that a policy consultation on the core elements of this 
discussion paper will take place between June and August 2007 providing a substantive 
opportunity for stakeholders to input on detail.  There will then be a further opportunity to 
comment when draft Scottish Statutory Instruments are published for consultation.  This 
is expected to be between October and December 2007.   
 

15. Whilst not a formal consultation,  this pre-consultation paper will be used as the basis for 
discussion at a number of structured stakeholder events during January and February to 
invite initial views on key issues and to assess whether we have captured all the core 
issues and identified all the policy choices.  Direct engagement will take place at:  

 
• A major local authority/police event on 25th January involving around 75 delegates.  

These include human resources managers and service leads from local authorities and 
police forces across Scotland; 

 
• A specially convened meeting with regulatory bodies and representative bodies on 

30th January; 
 
• A meeting of the Voluntary Sector Issues Group on 31st January on which a range of 

voluntary organisations and faith group are represented4; 
 
• A meeting of the Scottish Bichard Implementation Group on 1st February which has 

representation from COSLA, Disclosure Scotland, ACPOS, SCVO and the NHS; 
 
• A workshop convened to consider determination issues on 5th February with people 

familiar with the existing disclosure process. 
 
16. To assist in moving into the stage 2 consideration of the Bill,  the Education Committee 

will be advised of the stakeholder response to the pre-consultation discussion paper in 
early course, particularly any points which are relevant to primary legislation.     

 
17. In addition to direct engagement,  copies of this paper will be sent to all organisations that 

responded to the Executive’s consultation on the vetting and barring scheme and to the 
counter-signing bodies participating in on-going Disclosure Scotland roadshows. It will 
also be posted on the Executive’s website. 

 

                                                 
4 Scottish Council for Voluntary Organisations,  Central Registered Body in Scotland, Scottish Council of 
Jewish Communities, Community Care Providers Scotland, Voluntary Sector Social Services Workforce, 
Scottish Out of School Care Network, Apex Scotland, Church of Scotland, Youthlink Scotland, Scottish Sports 
Association, Voluntary Arts Scotland, Scottish Scouts Association, Woman’s Royal Voluntary Service, Scottish 
Personal Assistant Employees Network, Scottish Parent Teacher Council 
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18. Although not a formal consultation exercise any written comments are welcome and 
should be sent to pvg.enquiries@scotland.gsi.gov.uk or posted to:  

 
Scott Wood  
Scottish Executive Education Department  
Children and Families Division  
2-B Dockside  
Victoria Quay  
Edinburgh  
EH6 6QQ. 
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PRE-CONSULTATION CONSIDERATION OF RETROSPECTIVE CHECKING 
 

 
 Introduction 
19. From the date of commencement of the new Act, anyone seeking work in the children’s 

or protected adults’ workforce will be required to join the vetting and barring scheme in 
order to obtain a disclosure. So anyone either joining the workforce for the first time or 
moving posts within the workforce will naturally become a scheme member.  
Retrospective checking is the phrase used to describe the phasing in of members of the 
existing workforce who are not brought into the scheme through natural turnover.   

 
20. Section 100 makes provision for the commencement of the Bill.  Section 34(1)(b) makes 

it an offence to fail to remove a barred individual from regulated work. The way in which 
this provision is commenced will determine how existing employees and volunteers are 
brought into the scheme.  If it is never commenced then retrospective checking will not be 
formally initiated.  Some organisations may nevertheless opt to bring existing employees 
into the new vetting and barring scheme but they will not be required to do so.  
Alternatively,  section 34(1)(b) may be commenced in a phased way.    

 
21. The consultation carried out between February and May 2006,  Protecting Vulnerable 

Groups: Scottish Vetting and Barring Scheme, made it clear that registration of the 
existing workforce onto the vetting and barring scheme would not be an immediate 
requirement when the new scheme first becomes operational. Instead, the intention was 
that Scottish Ministers would have the power to set a time by which the entire relevant 
workforce should be scheme members.   

 
22. The initial consultation suggested that the existing workforce may be phased into the 

scheme by occupation or sector and further suggested that this take place between 3 and 5 
years from the new scheme becoming operational. Most consultees agreed with the 
proposal, although a limited number felt it was an unnecessary given that many staff had 
already completed the current disclosure system, in some cases very recently. There were 
also some concerns expressed,  primarily by the voluntary sector,  over the additional cost 
to employers in terms of an administrative burden as staff are brought onto the scheme. 
Some parts of the voluntary sector were also concerned that volunteers who had not 
previously been disclosed, might give up volunteering as they found the possibility of a 
disclosure check off-putting.  Additionally, there were some concerns over the capacity of 
the new scheme to be able to deal with the immediate and potentially large numbers of 
individuals needing to become scheme members.  These concerns were echoed during the 
stage 1 consideration of the Bill.  

 
23. The modelling underpinning the Bill’s Financial Memorandum was based upon a 

phasing-in period of 3 years and that has led to an erroneous belief that retrospective 
checking will be undertaken over the initial 3 year period.  It is important to be clear that 
no decision has been taken yet on retrospective checking and that, as with all other 
aspects of implementation,  there will be full and comprehensive consultation with the 
full spectrum of stakeholders and delivery partners prior to decisions being reached.   The 
Scottish Executive has no interest in poor implementation which will dent the confidence 
of organisations, employers and the public in the reliability and efficiency of the new 
vetting and barring scheme and deny the benefits which will flow from the more 
streamlined, robust arrangements.   
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24. The two substantive issues at the core of consideration of retrospective checking are: 
 

• whether to have retrospective checking or whether to rely on natural turnover of staff 
to bring people into the new vetting and barring scheme; and 
 

• if there is to be retrospective checking, then how should this be managed and 
prioritised and over what period should the process be managed. 

 
 
 Whether Retrospective Checking? 
 
25. The case for retrospective checking turns on the extent to which organisations/society are 

prepared to carry the risk that there will be people in the workforce who have never been 
checked and people on whom continuous updating of information does not take place.  In 
the absence of retrospective checking, there would be three broad categories of people 
undertaking regulated work: 

 
• Scheme members who had joined the workforce or changed post or taken on an 

additional regulated work role following commencement of the Act.  On joining the 
scheme,  any information would be assembled and an assessment made as to whether 
the person should be barred.  For the very small minority who would be barred,  they 
would be denied scheme membership and access to children and protected adults 
through regulated work.  For the vast majority of individuals,  they would be admitted 
to the scheme, and their information kept continuously updated.  Where new 
information came to light suggesting behaviour which may render them unsuitable, 
the individual and organisations associated with that individual would be notified that 
they were under consideration for listing and an assessment process would begin in 
which the individual would be fully involved.    
 

• Employees and volunteers who, at some point prior to the commencement of the Act, 
have undergone an enhanced disclosure check.  Conviction information and any non-
conviction information deemed by the Chief Constable relevant to the post applied for 
will have been included on the disclosure certificate which both the individual and the 
organisation will have seen.  Organisations will therefore have been able to determine 
whether there were convictions of sufficient seriousness, multitude and/or recency to 
indicate the person was unsuitable for working with children and/or protected adults.  
Notwithstanding the pressure on organisations to make such judgements,  the older 
the disclosure certificate, the less reliance can be placed on it since the probability of 
new information increases with time.  The safeguard and increased protection which 
comes from continuous updating and reviewing of new information for relevance to 
unsuitability cannot be associated with this category of people. 

 
• Employees and volunteers who have not received any form of disclosure check.  

Since retrospective checking was not commenced under the Protection of Children 
(Scotland) Act 2003,  there are a significant minority of people who are undertaking 
regulated work with children and/or protected adults who have never been vetted.  At 
one level,  the fact that conviction and relevant intelligence has never been reviewed 
for this category of people suggests that this group could be a cause for concern.   On 
the other hand, it might be argued that people who have a long association with an 
organisation and where no cause for concern has emerged thus far, are likely to pose a 
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low risk of compromising the welfare of children and/or protected adults.  We do 
however see from time to time cases where someone with a long association with an 
organisation is sometimes found guilty of inappropriate behaviour, sometimes 
stretching back over many years. 

 
26. Over time,  natural turnover will lead some people in the final two categories to move 

into the scheme membership group. However, a key consideration will be how tolerable it 
will be for organisations, individuals and the public to indefinitely have three distinct 
categories of people within the workforces and in particular,  to have scheme members 
whose suitability is kept under continuous review, co-existing in the same organisations 
with people who have never been vetted.   

 
27. The policy objectives of the vetting and barring scheme set out in paragraph 1 will only 

be realised if all those undertaking regulated work are within the scheme which, in 
essence, means once retrospective checking is complete.  In the absence of retrospective 
checking,  the new vetting and barring scheme will offer a much more streamlined and 
robust system of vetting for those who are participating in it but it will fall short of fully 
offering the robust protection and safeguards that it has been designed to deliver.   
 

28. The ultimate risk posed by not undertaking retrospective checking is that an individual 
who knows he/she is a danger and would be barred if they applied for scheme 
membership stays within the same post to avoid detection.  It is even possible to construct 
a scenario where an individual is barred but the existing employer is unaware of his 
barred status.  For example, an individual who applies for a new post, triggering 
application for scheme membership, who is then barred due to past offences,  could stay 
within their existing employment having failed to secure the new post since only the 
prospective employer would automatically be notified the outcome of their scheme 
membership application.  By continuing to work whilst barred,  the individual would be 
committing a new and additional offence to those which led to him being barred.  
However, it is possible that their current employer may only become aware of the barred 
status if they undertake a retrospective check which in the absence of section 34(1)(b) 
being commenced,  they would not be under an obligation to do.   

 
29. This risk has to be set alongside the fact that the majority of the workforce would become 

scheme members through natural turnover over time and that some of those who won’t, 
may be insulted at the prospect of being vetted.  This could particularly apply perhaps to 
someone who has undertaken the same voluntary activity for twenty years and has offered 
nothing but unstinting service without any cause for concern.   

 
30. The extent of retrospective checking depends on the extent to which individuals are 

brought into the scheme through natural turnover.  The natural effect is highest in the 
early years of the scheme, as new entrants and those who are more mobile are brought 
within the ambit of the scheme. This will gradually decline until there are smaller and 
smaller numbers of individuals who have been in the same post or undertaken the same 
volunteering activity for a considerable time and whose organisations do not require 
periodic checks.   
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31. The chart shows a graphical estimation of the proportion of individuals that can be 
anticipated to join the scheme through natural turnover and new entrants joining the 
workforce.  Complete precision on turnover is not possible because of the dynamic nature 
of the workforce and because we do not have detailed information on the extent of 
overlap between the employed workforce and the voluntary sector.  However,  it is 
possible to estimate the trajectory.  
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32. The top line (circular data points) projects the estimated natural phasing-in using the 

assumptions adopted for the Financial Memorandum and the lower line (triangular data 
points) is based on a more cautious turnover assumption (20% rather than 30%). This 
profiling reveals that after 3 years between 48.8% and 65.7% of the workforce would be 
scheme members depending on the natural turnover rate.  The equivalent figures for years 
5, 10 and 20 are:   

 
• 67.2% and 83.2%,  (year 5) 
• 89.3% and 97.2%   (year 10)   
• 98.8% and 99.9%.   (year 20) 

 
33. This means that at years 3, 5, 10 and 20,  the numbers of the workforce who are not 

scheme members could be up to approximately 330,000, 190,000, 50,000 and 4,000 
respectively.  These overall figures cannot of course take account of the perverse 
incentive that illicit individuals have not to move post and avoid detection through 
scheme membership.  Regardless of the rate of turnover,  both lines demonstrate that it is 
unlikely that full scheme membership will ever be achieved in the absence of 
retrospective checking. 
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34. Another factor which could influence the numbers flowing into scheme membership is 
that in the absence of a managed programme of retrospective checking, some 
organisations may determine their own arrangements for bringing their workers within 
the scheme.  Such organisations are responding to the inherent risk of having non-scheme 
members within their workforce and are therefore likely to favour early joining.  This 
could lead to significant front-end loading on the vetting and barring scheme which will 
already be coping with its peak in natural membership.  

 
35. An indication that retrospective checking will occur is likely to limit this effect.  In its 

absence,  the scheme membership form could ask applicants to indicate whether they had 
already been subject to enhanced disclosure.  This information could be used to facilitate 
prioritisation of the existing workforce voluntarily joining the scheme. Alternatively, it 
could be left to registered bodies to negotiate individually with the vetting and barring 
scheme an appropriate slot for staff to be registered on the scheme.  In effect,  this would 
leave the retrospective checking of the workforce down to good practice amongst 
employers and voluntary bodies although there would be no penalty for those that chose 
not to participate. 

 
36. An alternative to determining how retrospective checking is to be undertaken from the 

point of commencement of the vetting and barring scheme  would be to allow the scheme 
to operate through natural turnover for a period of time, perhaps three to five years.  Then 
we would determine how the remainder of the workforce is to be brought on to the 
scheme and over what period and how they would be supported through this process, 
particularly the voluntary sector.  This has the benefit of signalling that retrospective 
checking will occur.  However, it allows for the management of that process to be 
informed by more detailed information than is available at the moment since we do not 
know the overlap between employment in regulated work with the statutory sector and 
volunteering.  The phasing period and the support offered to organisations and individuals 
would be usefully informed by experience of the initial natural turnover period.  

 
37. Discussion is therefore being undertaken at this pre-consultation stage to canvass 

early views from stakeholders as to whether to have retrospective checking or 
whether to rely on natural turnover of staff to bring people onto the new vetting and 
barring scheme.  Views are also invited on the sub-option of indicating that 
retrospective checking will occur but leaving the detailed consideration of how and 
over what period until the new vetting and barring scheme has been operational for 
a period of time perhaps three to five years.   
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The Nature of Retrospective Checking  
 
38. Regardless of whether retrospective checking is undertaken from the outset or postponed 

until the new vetting and barring scheme has bedded down and the natural turnover effect 
has started to decline,  a key consideration is how the process should be managed. 

 
39. The spectrum of choice ranges from close management of this process, specifying 

perhaps a particular profession and/or local authority area and/or combined with recency 
of last disclosure as the means of managing workflow, through to simply specifying a 
date following which it would be an offence to employ a barred person.   

 
40. At one end of the spectrum,  we could leave it to organisations and individuals to 

determine when and how to bring their existing workforce onto the scheme within a 
specified period.  This is only tenable if retrospective checking is not commenced from 
the outset because otherwise, there could be a deluge coinciding with the peak period of 
natural membership, risking the effective operation of the new scheme in its embryonic 
period.  However, it would be quite possible to say that from year four and by the end of 
year seven,  all members of the existing workforce should be brought into the scheme.   

 
41. An advantage of this approach is that it allows organisations to place vetting into the 

context of their wider recruitment and child protection practices and the nature of work 
undertaken by their staff.  For example,  an organisation will know which members of 
staff have unsupervised access to vulnerable children, whether they have previously been 
disclosure checked, whether they were subject to other rigorous recruitment determinants 
and therefore, where they should be placed in terms of priority for scheme membership.   

 
42. The administrative task of joining the new vetting and barring scheme will be similar to 

the existing enhanced disclosure scheme.  However, once the transition has been made to 
the new scheme, the administration burden will reduce because the need for cumbersome 
multiple disclosures will be replaced with streamlined updated checks and continuous 
updating of information for scheme members.  There are many types of organisations to 
be brought onto the scheme (for example, large, small, statutory, voluntary, those with 
considerable experience of the existing disclosure arrangements, those with very little 
exposure to vetting).  They will therefore vary in the resources at their disposal to manage 
retrospective checking and the ease with which they can accommodate this activity..  An 
open approach will allow organisations to spread the administrative activity associated 
with retrospective checking in a way which will minimise disruption on other business.  

 
43. The open option has the drawback that it offers the least predictability in the numbers 

joining the vetting and barring scheme, particularly since some organisations would leave 
it to the final moments before bringing on their workforce.  This unevenness with a peak 
at some future point could compromise the service provided by the scheme.  Rather than a 
steady accretion of robust protections as the workforce is progressively brought into 
scheme membership, the open option risks postponement of the full advantages of having 
a vetting and barring scheme until the very final point by which retrospective checking is 
to be achieved.  These concerns could be mitigated to some degree by voluntary 
arrangements for the timing of retrospective checks, as mentioned in paragraph 35,  
particularly for organisations with significant numbers of existing workers.   
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44. The alternative would be to opt for a managed approach that allows control of the 
workflow into the vetting and barring scheme and sets a clear framework for 
organisations and individuals to work within.  For example,  those who have never been 
subject to a disclosure check could be brought into the scheme in the first year of 
retrospective checking,  those whose disclosures were undertaken more than four years 
ago could be brought into the scheme in year two, and those with disclosure certificates 
under four years old could be brought on in year three.  The workflow in any particular 
year could be spread by perhaps specifying that local authorities A and B should submit 
applications in January, authorities C, D and E in February etc.   

 
45. There are a range of parameters which could be used to spread retrospective checking and 

which could be used in combination to tightly control the workflow. Stakeholders are 
invited to suggest any additions to those identified below:   

 
• Recency of disclosure check 
• Local authority/geographic area 
• Relevant workforce (children, protected adults or both) 
• Statutory or voluntary sector 
• Professional grouping (teachers, social workers, health professionals, care workers, 

voluntary work with children, voluntary work with protected adults, others) 
• Registration with regulatory body or not 
• Characteristics of individual members of workforce such as month of birthday. 

 
46. A key point is that these dimensions would be used to ensure that retrospective checking 

proceeds in an orderly way rather than to inherently manage risk.   There is no inference 
that a teacher with a June birthday living in geographic area A who had never been 
disclosure checked has been deemed to pose a greater risk than a volunteer born in 
October, working with protected adults in local authority K who underwent an enhanced 
check three years prior to commencement.   

 
47. Whilst there would be considerable advantage in being able to sequence retrospective 

checking to target individuals who pose most risk to vulnerable people,  the reality is that 
there are only a relatively small number of such people and we have no information on 
whether there is any pattern as to how such individuals are distributed across the country 
or the workforce.  Indeed, the purpose of the vetting and barring scheme is to manage 
unsuitable people out of the workforce.    

 
48. A related point on which we invite views is ‘queue jumping.’  If there is not to be 

retrospective checking then the existing workforce can join the scheme as deemed 
appropriate by them and the organisations they are undertaking regulated work with.  If 
however, retrospective checking is to be subject to some form of managed process where 
particular portions of the workforce are expected to join the scheme at a particular point 
in time,  should they be allowed to join the scheme before this prescribed point?  If this 
happened in large numbers it could undermine the benefits of a managed process.   

 
49. If there is to be phasing in, discussion is being undertaken at this pre-consultation 

stage to canvass early views on whether a carefully managed or an open programme 
of retrospective checking is favoured by stakeholders.  If the former is preferred,  
what parameters could be used to control the phasing in and to what  extent can  
this be tightly managed? 
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 Duration of the Phasing-in Period 
 
50. The purpose of retrospective checking is to realise the full benefits of the vetting and 

barring scheme.  If these benefits are deemed sufficient to merit retrospective checking 
being initiated, then a second-order consideration is over what period should retrospective 
checking be undertaken.  The Bill’s Financial Memorandum assumed a phasing period of 
three years running alongside the processing of new members but this was simply for 
illustrative purposes and to allow assumptions to be set to facilitate the generation of 
financial calculations. 

 
51. Maximising the numbers joining the scheme through natural turnover and minimising the 

burden on organisations of the administrative costs associated with bringing on existing 
workers point to a long period for retrospective checking.  Securing the robust protection 
for children and vulnerable groups associated with the vetting and barring scheme points 
to a shorter period.  Although workflow through the vetting and barring scheme is a 
consideration,  the predictability of the workflow and avoiding significant unevenness in 
caseload over time is the key workflow concern.  This is less affected by the duration of 
retrospective checking and more by the extent to which it is controlled and managed.  

 
52. It is apparent from evidence given during Stage 1 of the Bill’s Parliamentary 

consideration that some stakeholders feel that the scenario used in the Financial 
Memorandum of a three year phasing in programme from the commencement of the Act 
was too aggressive.  With the exception of the six year horizon suggested by SCVO we 
are less clear on what would be deemed a reasonable retrospective period.  We are also 
less clear on whether deferring retrospective checking until Year 4 might make phasing in 
over a three year period more acceptable to stakeholders and avoid an adverse impact on 
some sectors, particularly the voluntary sector. 

 
53. If there is to be retrospective checking,  discussion is being undertaken at this pre-

consultation stage to canvass early views from stakeholders on the duration of 
phasing-in.  ,  Effectively we are asking at what point is the right balance struck 
between securing robust protection and the full benefits of the vetting and barring 
scheme, and, managing the burden falling on organisations of bringing their existing 
workforce onto the new scheme.   
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PRE-CONSULTATION CONSIDERATION OF DETERMINATION PROCEDURES 
 
 Introduction 
54. Central components of the vetting and barring scheme are the lists of individuals 

unsuitable to undertake regulated work with children and protected adults provided for 
under sections 15 and 16 of the Bill.  It is through these lists that people who have been 
deemed unsuitable from undertaking regulated work with vulnerable groups are prevented 
from accessing children and protected adults through their employment or volunteering 
activity.     

 
55. Under section 39(1) (c) of the Bill, Ministers may make regulations about determination 

procedures for inclusion on either or both lists.  Discussion of the key issues related to the 
determination procedures is separated into: 
• the current situation; 
• the effect of the Bill; 
• the relevance of information to regulated work; 
• where the bar for listing should be set;   
• the processes used for barring decision-making. 

 
 
 Current Situation 
56. In relation to vetting, under current arrangements, Disclosure Scotland compiles 

information from the criminal histories of applicants and discloses them to the applicant 
and prospective employer so that employers can form a judgment about the suitability of 
the individual.  Non-conviction information can be disclosed at the discretion of the Chief 
Constable.  For example,  although Ian Huntley did not have a conviction against his 
name, there was considerable police intelligence which indicated his unsuitability for a 
childcare position. 

 
57. Over the life of Disclosure Scotland, 85% of disclosure certificates have contained no 

conviction or non-conviction information.  Around 15% of enhanced disclosures have 
contained some information;  around 5% have disclosed only conviction information, 8% 
only non-conviction information, and 2% have contained both conviction and  
non-conviction information.     

 
58. During the Bill’s stage 1, there has been some discussion of the use of police intelligence 

in the disclosure process.  Information that is held on the Scottish Intelligence Database 
(SID) is subject to assessment by an intelligence officer using a matrix which contains 
evaluation of the source of the intelligence, the intelligence itself, and how it is to be 
handled (the 5x5x5 matrix).  Additionally, all information held on SID is subject to 
review and weeded from the database if it is no longer deemed to be relevant.   

 
59. All intelligence which is contained with SID has therefore been graded using the 5x5x5 

matrix and is reviewed for continued relevance.  If information is included on SID,  then 
there is a separate and distinct filter which it has to pass through to be included on a 
Disclosure Certificate.  Before intelligence is released to Disclosure Scotland,  the Chief 
Constable has to consider it relevant to the post applied for.  For example,  police 
intelligence relating to stolen cars would not be considered relevant to a teaching post but 
intelligence relating to supplying drugs to children would be. 
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60. It is worth noting that between April 2002 and April 2006, 75,847 enhanced disclosures 
were issued which contained non-conviction information.  There were 293 appeals 
(0.39%) against this information of which 137 were upheld.   

 
61. In relation to barring,  the Protection of Children (Scotland) Act created the Disqualified 

from Working with Children’s List and procedures have been established to support 
Determination Panels consider whether individuals referred by organisations should be 
included on the list.  In reaching a determination,  the Panel lists an individual if satisfied 
as to the matters set out in section 5(5) of PoCSA – that on the balance of probabilities, a 
child has been harmed or placed at risk of harm and that the individual is unsuitable to 
work with children.  The issues for consideration in reaching a determination are:  

 
• what alleged misconduct occurred,  
• the seriousness of harm or risk of harm,  
• the impact on the child if known,  
• the impact on any other children if known,  
• any action taken by the employers or supervisors,  and  
• the response of the individual.   

 
62. The Panel must be satisfied on the legality of inclusion in the list, that it supports the 

legitimate aim of protecting children from harm,  and that it is a proportionate response.  
The Panel has listed around 60% of cases that have gone to it for a determination. 

 
63. The details of individual cases considered by the Panel are confidential but a few general 

statements can be made about the nature of harm or risk of harm that is related to an 
individual’s unsuitability to work with children:   

 
• Harm has included a range of misconduct and behaviours including sexual abuse, 

physical abuse, inappropriate relationships betraying a position of trust or 
inappropriate behaviour, accessing, downloading and distributing child pornography.   

 
• Sexual abuse is extremely serious but other forms of potential harm should not be 

minimised since they can also have a very damaging effect on children; 
 

• In cases of neglect, the degree of neglect has to be considered as well as the impact on 
the child and the intentions of the worker; 

 
• Whether there is a pattern of inappropriate and harmful behaviour over time or if there 

is a one-off incident of misconduct and the nature and degree of seriousness of that 
misconduct.  
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 The Effect of the Bill  
64. A major development of the new scheme is that vetting and barring are no longer 

disjointed functions.  Under the new scheme being created within the Bill,  relevant 
information aggregated about an individual will be passed to a Central Barring Unit 
which will decide whether the vetting information indicates that they are unsuitable to 
undertake regulated work with children and/or protected adults.  Depending on the nature 
of the vetting information,  the Central Barring Unit’s decision will result in either 
automatic listing (for schedule 1 offences) or listing after consideration.  The individual 
will be added to a list of people barred from work with either children, protected adults or 
both groups.  If listing is not the outcome, the vetting information will be included in the 
individual’s scheme record and released to the employers so that they can make a 
decision about the individual’s suitability for the specific position applied for. 

65. This offers the major advantage of a consistent and fair approach to taking decisions 
about people who are unsuitable, while leaving it to employers to decide whether the 
individual is suitable for the particular post drawing on the range of recruitment material 
including Safer Recruitment guidance that will issue in the Spring.   

 
66. Under the new vetting and barring arrangements, inclusion on the lists arises through: 
 

• Conviction for a schedule 1 offence (section 14);  
 
• a determination to bar on consideration of: 

- court referrals following conviction for non-schedule 1 offences (section 11); 
- referrals from organisations, employment agencies,  and employment 

businesses (section 10),  
- the naming of an individual in an inquiry report (section 13); 
- through a referral from a regulatory body (section 8),  
- through the assessment of vetting information on initial application to the 

scheme or when new information arises (sections 12).  
 
 
 Information of Relevance to Regulated Work 
67. As previously indicated,  around 85% of disclosures contain no conviction or non-

conviction information.  Where there is vetting information,  a distinction is to be drawn 
between whether it is relevant to work in the regulated workforce or not.  Information will 
fall into three categories as demonstrated in the diagram overleaf and discussed below: 

 
• Directly relevant: There are provisions in the Bill for automatic listing for serious 

offences against children and protected adults without the need for consideration,.  
Under section 14 of the Bill, individuals are to be listed in the children’s list if they 
are convicted of any of the offences in schedule 1 of the Bill.  They are also to be 
listed in the children’s list if certain criteria are met, as specified by order.  They are 
to be listed in the adults’ list if certain criteria are met.  Any individual with any of 
these offences will be barred from regulated work.  Provisional estimates are that this 
will amount to less than 1% of relevant information. 
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• Irrelevant:  A significant proportion of vetting information (likely to be around 60%) 
will be irrelevant to regulated work and can be excluded, allowing the individual’s 
application for scheme membership to progress.  Irrelevant information would include 
driving offences or convictions under obviously unrelated legislation such as 
poaching offences under the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act (2003).  

 
• Information requiring consideration: Around 40% of vetting information is expected 

to be deemed relevant for the purposes of determining unsuitability to undertake 
regulated work with children and/or protected adults.  It is around this information 
that the Central Barring Unit will need to focus its activity.  For example,  based on an 
anonymised disclosure, an individual has a number of different convictions for 
assault, possessing a Class A drug and three road traffic offences.  His case would 
need consideration because of the mix of serious and less serious offences committed 
over a number of years but with the more serious offences committed several years 
ago, he might not be listed 

 
68. Discussion is being undertaken at this pre-consultation stage to canvass any early 

views from stakeholders on the information issues relevant to consideration for 
determining an individual’s unsuitability to work with vulnerable groups  
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RELEVANT INFORMATION 
 
85% OF DISCLOSURES CONTAIN NO INFORMATION 
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The Spectrum of Options for Thresholds for Barring 
 
69. Once relevant vetting information has been assembled,  the threshold for barring is the 

determinant as to whether an individual is included on the list or not.   
 
70. At its most extreme,  the threshold could be very high with individuals only listed if they 

have been convicted of a schedule 1 offence.  This would encompass,  but only 
encompass,  those convicted of serious offences against children primarily offences of a 
serious sexual nature, cruelty, endangering life, child pornography, encouraging 
prostitution and offering or supplying controlled drugs to children. Whilst this would 
make the vetting and barring scheme very simple and cheap to operate it would not offer 
the robust protections that the scheme is designed to deliver and which is expected of 
stakeholders, delivery partners,  and parents and young people.  It would not utilise 
intelligence of the type which would have kept the Soham murderer out of the children’s 
workforce.  It would also negate the disqualified adults list which does not have the 
equivalent of schedule 1 offences. 

 
71. At the other extreme,  everybody on which there is relevant information could be 

included on the list.  Again,  whilst administratively simple,  it would represent an overly 
protectionist approach.  It would remove significant numbers of people from the 
workforce even though they may be doing a good job and have the necessary skills, 
experience and attributes to make a valuable contribution despite a previous conviction.  
A low threshold would limit the scope for employers to make employment decisions on 
anybody other than people with no relevant information.  A low threshold would run 
contrary to the principles of the rehabilitation of offenders and ignores the fact that people 
can make a one-off mistake which they should not be ‘punished’ for indefinitely.   

 
72. It is important to stress that the threshold would not be set at either of these two polar 

points.  They are delineated purely to set the extreme points that mark the continuum on 
which the actual threshold will lie.   

 
73. In essence, the policy choice is fundamentally the extent of risk aversion which is 

desirable in determining unsuitability.  As risk aversion increases, more people will be 
listed.  A very cautious approach might bar from the regulated workforce all those with 
schedule 1 offences, other serious convictions such as assault and drugs offences,  those 
who have a number of convictions for theft and dishonesty  and individuals on whom the 
police disclose relevant intelligence.  A less risk-averse approach would use this 
information to distinguish those who pose the greatest risk of harm to vulnerable groups 
but it may not identify all those who may go on to harm children or protected adults 
which might have been predicted from past behaviour.   

 
74. It is also worth observing that there is an interaction between the degree of caution in 

where the barring threshold is set and the scope for employers to take decisions.  For 
example,  someone with drugs offences may well be suitable to work as a drugs 
counsellor or advisor or youth worker and the employer can judge their conviction 
information alongside other recruitment criteria.   

 

 22



 

75. The reality is that in determining whether an individual is listed, account will be taken of: 
 

• the nature of the offence(s) with respect to seriousness and relevance to regulated 
work and the nature of the sentence  

 
• the nature of any intelligence deemed relevant by the Chief Constable, 
 
• the pattern and recency of conviction and other behaviour suggesting possible 

unsuitability. 
 

76. Except for those small numbers of cases who will be barred automatically because of the 
seriousness of a single offence, it will be the totality of information that is relevant to 
reaching a decision.  For example,  an individual may have a number of convictions but 
not be barred, but a further conviction may be sufficient to lead them to being barred, 
when considered with existing history.   

 
77. A further consideration is the extent to which individuals should automatically be 

included on both the children and adult lists.  We anticipate automatic cross-listing to be 
limited,  perhaps confined to cases of murder or serious assault.  However, the Bill does 
provide the flexibility for inclusion on both lists after determination or consideration.  If 
the cross-over listing bar is set low so that almost all individuals are listed on both lists, 
this is equivalent to double barring and defeats the purpose of having two lists.  It could 
have the effect of restricting the right of individuals to work without adding to the 
protection of vulnerable groups.  If the bar is set high, few people would be listed on both 
lists which may mean that the risk posed by an individual to vulnerable groups is not 
being appropriately managed.  As with the overall threshold,  the cross-listing threshold 
will be somewhere in the middle and reflect detailed criteria and consideration that are 
still being developed.   

 
78. To help shed further light on where the threshold for barring might be set,  an exercise is 

underway to review anonymised disclosure information.  A workshop on 5th February 
2007 will take this further by engaging people with experience of the disclosure system 
(including countersigning officers) in simulated decision making on the nature, 
concentration and currency of vetting information which would reasonably expect to lead 
to barring. All of this will then inform the development of a model to analyse the 
implications and relative merits of various different thresholds for the regulated 
workforce.  There will be further workshops to refine the model and a full consultation on 
thresholds taking account of the outcomes from the workshops 

 
79. Discussion is being undertaken at this pre-consultation stage to canvass early views 

from stakeholders on whether they favour a broadly higher or lower threshold for 
barring whilst recognising that actual decision will be underpinned by clear criteria 
to take into account in determining whether an individual should be barred.   
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The Spectrum of Options on the Processes Used for Determining Listing Decisions   
 

80. Once vetting information is assembled and, using the threshold for barring,  individual 
cases will be considered to determine whether or not they should lead to inclusion on the 
list.   It is expected that the majority of decisions will be straightforward but that a 
significant minority will require detailed consideration.  A key issue is the extent to which 
decisions should be based on automatic processing or subject to detailed individual 
scrutiny.   

 
81. At one end of the spectrum, there could be no automatic processing with a Determination 

Panel assessing the vetting information for each and every individual to determine 
whether they may be unsuitable for either or both workforces. This would be an 
extremely thorough approach but would be extremely labour intensive and costly with a 
direct impact on the cost of scheme membership.  The very high level of human 
intervention would slow down determinations on scheme membership.  Since more 
caseworkers and Determination Panels would be involved in listing decisions,  this could 
increase the risk of inconsistent decisions and as a result, the scope for appeals.   

 
82. At the other end of the spectrum, decision-making could be based on full automatic 

processing.  A comprehensive rules-based system would be designed and used to make all 
the decisions about barring.  This would be speedy and low cost but would be 
unresponsive to anything but the most ordinary cases.  The reality is that the scope for 
different combinations of offences and intelligence would make tight rules impossible to 
define for every circumstance. 

 
83. The process likely to be adopted will lie somewhere in the middle with some level of 

automatic processing but with caseworker and Panel input for difficult cases which draws 
on guidance and judgement. In practice,  cases are likely to progress through the 
approaches below according to their complexity.. 

 
• Rules-based - for example, a straightforward rule is that all people convicted of a 

schedule 1 offence are placed on the children’s list; 
 
• Guidance-based - guidance can be developed on what decision should be taken in 

relation to a particular offence, piece of intelligence or other information.  The 
guidance could utilise scoring (for different offences and other variables) and 
weighting (to cover, for example, time since last offence);  

 
• Judgment-based – neither rules nor guidance are relevant as the case is complicated 

and needs discussion and decision by a Panel. 
 

 
84. The dimensions to be taken into account in determining where the right balance is struck 

between automatic processing and individual determination of each case are likely to be: 
 

• The robustness of decision-making in identifying unsuitable people; 
• The consistency of decision-making; 
• The speed of decision-making; 
• The costs of vetting determinations. 
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85. Regardless of  the process of determination,  under section 17 of the Bill,  all individuals 
must be given the opportunity to make representation before a listing decision is made. 

 
86. This issue will be explored further at the workshop taking place on 5th February and will 

inform the full consultation on the determination procedures under section 39(1)(c) and 
the subsequent regulations.   Following this workshop, there will be modelling to test the 
decisions taken and further workshops to build on what will have been learned.  There 
will also be liaison with the Department for Education and Skills and the Home Office to 
ensure the approaches north and south of the border are broadly in line. 

 
87. Discussion is being undertaken at this pre-consultation stage to canvass any early 

views from stakeholders on the extent of automatic processing as compared to 
detailed consideration of each and every case from the simple through to the 
complex.   
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PRE-CONSULTATION CONSIDERATION OF FEES 
 

 Introduction 
 
88. Section 67 of the Bill sets out provision for Scottish Ministers to set fees for scheme 

membership.  The policy intention set out in the Financial Memorandum is that the 
overall costs of operating the scheme should be covered in full by the payment of fees by 
individual scheme members (although it is acknowledged that some employers may 
choose to cover this cost on behalf of employees). The exception to this is fees associated 
with volunteering in the voluntary sector which will continue to be met by Scottish 
Ministers. This mirrors arrangements for covering the costs of the existing enhanced 
disclosures, which will be replaced by scheme membership for people in regulated work.  

 
89. It is important to stress that no decision has been reached on fee levels or structures nor 

can actual fee levels be set at this early stage.  The key issue for the pre-consultation 
phase is the broad fee options for scheme membership.  The purpose of developing the 
options is to expose the range of possible choices and invite early views on whether we 
have taken account of the right issues and whether there are other options which we have 
not yet identified. 

 
90. Prematurely setting fees on the basis of incomplete information may lead either to fee 

rises or to a surplus of fee income being generated. Indicative fee levels have been 
included to be helpful in drawing out the difference between the options.  The actual fees 
will be calibrated by decisions on other significant aspects of secondary legislation and by 
the cost of operating the scheme.  The latter costs comprise the costs of the Disclosure 
Scotland Service and the additional costs of the Central Barring Unit: 

 
• Disclosure Scotland:  The costs of Disclosure Scotland are now well established and 

understood. The new scheme will lead to an increase in these costs in the early years 
of implementation, dependent on decisions on retrospective registration of the 
existing workforce.  They will then reduce significantly once scheme membership is 
established since issuing subsequent disclosures of an existing scheme record will be 
much less labour intensive than undertaking fresh disclosures. As Disclosure Scotland 
is a Public Private Partnership with BT plc, the implications of this, along with the 
necessary developments in IT systems will be the subject of detailed contract 
negotiations before the cost can be finalised. These negotiations cannot commence 
until the Bill is enacted. The continuous vetting arrangements for scheme members 
will also place a cost on Police Forces and on other sources of information which will 
need to be quantified. Discussions on the means to deliver these functions and 
therefore the implications for both the scheme and the providers of information to it 
are underway.  

 
• Central Barring Unit:  The Central Barring Unit’s costs can only be estimated at this 

time. The outcome of decisions around determination criteria will have a direct 
impact on the staffing and IT requirements of the unit and therefore the costs. These 
decisions can only be finalised when the legislation has been passed.  
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91. The remainder of this discussion is based upon existing assumptions in the Financial 
Memorandum that the new provisions of the Bill would cost approximately £1.5M per 
year on top of the existing costs of the Disclosure Scotland service. This remains the best 
estimate and has been further validated against assumptions independently made in the 
establishment of the Vetting and Barring Scheme for England, Wales and Northern 
Ireland.  

 
 
 Options for Fees 
 
92. In the consultation on the vetting and barring scheme,  the assumption that there should 

be a higher joining fee and a reduced fee for subsequent checks was supported and 
formed the basis for proposals set out in the Financial Memorandum. However 
subsequent discussions with stakeholders and evidence given to the Education Committee 
has suggested improvements and variations to the fee structure that could simplify the 
operation of the scheme and make it easier to use for both employers and scheme 
members. These are explored further below.  

 
93. Essentially, three options are explored.  
 

• Option 1 uses a higher joining fee followed by lower subsequent fees and explores a 
number of variations that address concerns expressed by stakeholders in evidence 
during Stage 1 of the Bill 

 
• Option 2 is based on a single up front cost for scheme membership with no 

subsequent fee for checks of scheme records  
 
• Option 3 is based on an annual subscription for scheme membership 

 
94. A number of objectives for fees has been identified.  All three options broadly deliver on 

these objectives but their relative merits can be assessed with reference to these 
objectives:    

 
• cover the costs of the scheme (after subsidy for volunteers); 
• be simple to understand; 
• be equitable and generally considered to be fair; 
• prevent unnecessary over-use of the scheme by employers; 
• be consistent with encouraging volunteering; 
• not place a barrier to work, especially for the low paid; and 
• offer good value, especially for "frequent users". 
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 Option 1 
95. Option 1 is essentially as set out in the financial memorandum. A fee, estimated at £26,  

would be paid to join the scheme.  Assuming vetting information did not lead to the 
individual being barred,  a disclosure certificate would be released to both individual and 
employer. When changing jobs or for subsequent disclosures, an individual would be able 
to present his/her existing disclosure and a prospective employer would be able to request 
either a short scheme record at a cost estimated to be £10, or a full scheme record at the 
full cost of £26. The short scheme record, which would be available on-line, would 
identify whether any new information had been added since the last full scheme record 
was issued. It is worth noting that the full scheme record cannot be made available on line 
without significant and additional IT security measures which are likely to be 
prohibitively costly.  

 
96. The benefits of this option are that anyone who had more than two disclosures during a 10 

year period would pay less than they do currently, meaning that the cost burden to the 
workforce would be significantly reduced.  It is also the case that on-line access to short 
scheme records significantly reduces bureaucracy and therefore, costs, for the 85% of 
people who have no information on their scheme record. There are however, some 
demerits associated with this option: 

 
• Stakeholders have expressed concerns that short scheme records would not in 

themselves give details of any new information and that this will require further full 
disclosure at £26 on top of the £10 paid for a short scheme record if there is new 
information.  
 

• Some stakeholders have expressed concern at the potential for scheme members to 
lose or fraudulently alter a scheme record. As this option relies on new staff members 
presenting their existing scheme record, it is vital that employers have confidence in 
the validity of the information presented. State of the art anti-fraud measures are 
already in place on current certificates, making fraud extremely unlikely.  

 
• Some employers have insisted that they would always want a new full disclosure on 

prospective members of staff in order to be absolutely sure that they have seen all of 
the information.  Each issue of a scheme record would therefore cost £26 as compared 
to the current £20 making the new scheme more, rather than less, expensive to users 
albeit that continuous updating would be incorporated into the disclosure process.   It 
would also increase the vetting and barring scheme workload if short scheme records 
were not used as envisaged.   

 
97. In order to respond to the potential problems identified by stakeholders two variations to 

option 1 could be considered. 
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 Option 1a 
98.  In this option, employers could request a full scheme record after having viewed a short 

scheme record that has some new information and only pay the difference. In effect 
they would pay around £10 to view a short scheme record and where new information 
was highlighted they could request a full record at an estimated cost of £16.  This 
ensures that employers make effective use of the much quicker and simpler short 
scheme record, while giving them the reassurance of being able to order a full scheme 
record later, without having to double pay.  It would give rise to an administrative 
burden in separating out the full disclosures which should be charged at £26 from those 
which should be charged at £16. 

 
  Option 1b 
99.  A further variant on the two-tier fee structure would be for all subsequent disclosures at 

the lower cost. In practice this would mean that an employer employing an existing 
scheme member would be able to do a short scheme record check on-line, then if 
anything caused them concern, send an electronic request for a full scheme record at no 
additional cost. The full scheme record would then be issued on paper within 24 hours. 
This gets around the problems of IT security associated with viewing the whole record 
on line, while avoiding making two payments to see the full scheme record. The cost 
effect of this would be to reduce slightly the initial membership and increase slightly 
the cost of subsequent checks. Indicative fees are £24 for membership and £12 for 
subsequent disclosures of the record.  

 
100. This option would avoid employers asking for full scheme records for those scheme 

members where it isn’t necessary.  It also avoids double payment of short scheme 
record followed by a full scheme record and would be an administratively simple and 
quick process allowing for quicker decisions.  It could however, lead to unnecessary 
demand for full scheme records. This could be addressed by only allowing them to be 
ordered if the information had changed since the last printed scheme membership 
record. 

 
  Option 2 
101. A completely different option briefly referred to in Financial Memorandum is a single 

one off fee for scheme membership, with all subsequent information provided at no 
cost. Based on current estimates, the likely fee would be £65. Membership would be 
renewed every 10 years as indicated in the original consultation paper and the 
assumption used in the Financial Memorandum. In costing this option it is assumed that 
free access to subsequent checks would result in more frequent checking of scheme 
records by employers. The indicative £65 fee assumes a doubling in the frequency of 
record checks. If there were more frequent checks, then the cost would rise 
proportionately (for example a five fold increase in checks would result in a fee of 
£120). 
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102. A one off fee would make the whole system very easy to operate. Once a person was a 
scheme member, they and their employers, would be able to access subsequent 
information at no cost.  However, there would be winners and losers in this approach. 
The financial benefits are greatest for those who move around the workforce frequently.  
In contrast,  the high initial cost of scheme membership does not favour those who are 
static in workforce terms.  It could also put some people off working in the sector, 
particularly those who may only plan to work for a short time.  Where an organisation 
meets the cost of scheme membership for its workforce,  a one-off fee would prove 
burdensome in the early years and during any programme of retrospective checking.  
This could lead some employers to favour employing people who were already in the 
scheme. As noted previously, free subsequent checks may lead to unnecessary or 
inappropriate use of the system, creating extra demand for disclosures rather than 
reducing demand and ultimately  forcing up the fee level for future scheme members.  
A one-off payment would also mean that income to the vetting and barring scheme 
would be uneven, with significant surplus over the early years and then shortfalls for 
most of the remaining ten year cycle.  

    
 Option 3 
103. Scheme membership could be funded through an annual subscription, paid either by the 

individual or employer. As long as an individual is a subscribed member of the scheme, 
all subsequent checks of the scheme records would be provided at no cost. The fees for 
a subscription based approach are proportionately higher than other options. The reason 
for this is that the costs for operating the scheme are substantially front loaded, 
checking identity, establishing a scheme record and matching the individual against any 
relevant conviction or non conviction information. If an individual were to leave the 
scheme after less than three years, the full costs of this would not be recouped, hence a 
slightly higher cost is spread across the whole scheme membership. Based on current 
estimates, the subscription would be around £8 per year, based on an assumption that 
demand for record checks would double. As in option 2, the impact of higher numbers 
of scheme record disclosures would be to push the subscription higher (a five fold 
increase would result in a fee of £14).  

 
104. The annual payments made would be relatively small, although the cost to people who 

do not move around the workforce would,  over a ten year period,  be significantly more 
than option 1. The annual fee may make the scheme more affordable particularly for 
smaller organisations and for low paid individuals.  It would not be necessary to re-
register as a scheme member every 10 years. An annual subscription would also mean 
that the income flow into the vetting and barring scheme would be constant and more 
predictable. 

 
105. However, free subsequent checks may lead to unnecessary or inappropriate use of the 

system, creating extra demand for disclosures rather than reducing demand.  
Organisations are unlikely to make use of the short scheme record if they can request a 
full record at no cost. This may make the overall cost of the scheme and thus the 
subscription fee higher than it needs to be. A subscription model is however likely to 
require different administration arrangements than any of the other models and there 
may be an issue of who pays the subscription if a scheme members has more than one 
employer.  
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  Electronic scheme membership 
 
106. In addition to the fee options outlined, we are exploring the potential to manage the 

scheme electronically. Because of the sensitive nature of the information held about 
individuals, it would be necessary to apply extensive security measures, such as the use 
of smart cards for both scheme members and registered bodies and encrypted 
connections to a secure server. If successful, this approach would allow for both 
electronic applications and on line access to scheme records.  

 
107. An electronic approach would result in higher set up costs, to provide registered bodies 

with the necessary technology, but should drive down costs thereafter.   This approach 
would be quick, simple and easy to use. Scheme members privacy would be maintained 
as employers could not view their scheme record without their smart card. However,  it 
may be difficult for smaller organisations who don’t have internet access.  Smart cards 
would need to have anti-fraud measures to prevent identity theft although there is 
reassurance that the double smart card approach reduces this risk. 

 
108. It is unlikely that an electronic approach to scheme membership could be introduced 

during initial implementation of the scheme.  Nevertheless, views are sought on 
whether this should be explored as a longer term solution to streamlining the 
administration of scheme membership. 

 
109. Discussion is being undertaken at this pre-consultation stage to canvass early 

views from stakeholders on the relative merits of an initial fee for membership 
followed by additional charges for subsequent checks as compared with a one-off 
payment for scheme membership each ten years or an annual subscription.  We 
also seek views  from stakeholders on the merits of further exploring the feasibility 
and costs of electronic scheme membership. 
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SUMMARY  
 
110. This discussion paper has been produced in response to the Education Committee’s 

stage 1 report on the Protection of Vulnerable (Groups) Bill.  The preference to see 
draft regulations prior to the amending stage in the Bill would have led to a significant 
delay in progressing the primary legislation and securing the robust safeguards and 
protections which will flow from the new vetting and barring scheme. 

 
111. To provide assurance that the primary legislation will yield an effective vetting and 

barring scheme,  this discussion paper sets out the issues and policy options on the three 
substantive secondary legislation areas namely, retrospective checking, determination 
criteria, and fees.  It is important to stress that we are not consulting on the detail of 
these issues at this stage.  Full and comprehensive consultation will follow. 

 
112. This is a pre-consultation phase which will inform the further development of the policy 

options on the three substantive areas which will be consulted on in the summer and 
then followed by consultation on the draft Scottish Statutory Instruments in the 
autumn..   

 
113. At this pre-consultation stage early views from stakeholders are being canvassed 

on:  
 
 Retrospective Checking 
•  whether to have retrospective checking or whether to rely on natural turnover of 

staff to bring people onto the new vetting and barring scheme.  Views are also 
invited on the sub-option of indicating that retrospective checking will occur but 
leaving the detailed consideration of how and over what period until the new 
vetting and barring scheme has been operational for a period of time perhaps 
three to five years.  

 
•  whether a carefully managed or an open programme of retrospective checking is 

favoured by stakeholders.  If the former is preferred,  what parameters could be 
used to control the phasing in and to what  extent should this be tightly managed? 

 
•  the duration of phasing-in. Effectively we are asking at what point is the right 

balance struck between securing robust protection and the full benefits of the 
vetting and barring scheme,  and,  managing the burden falling on organisations of 
bringing their existing workforce onto the new scheme.     

  
 
 Determination Criteria 
•  the information issues relevant to consideration for determining an individual’s 

unsuitability to work with vulnerable groups. 
 
• whether they favour a broadly higher or lower threshold for barring whilst 

recognising that actual decision will be underpinned by clear criteria to take into 
account in determining whether an individual should be barred.   

 
• the extent of automatic processing as compared to detailed consideration of each 

and every case from the simple through to the complex.   
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 Fees 
• the relative merits of an initial fee for membership followed by additional charges 

for subsequent checks, as compared with a one-off payment for scheme 
membership each ten years or an annual subscription.  

 
• the merits of further exploring the feasibility and costs of electronic scheme 

membership. 
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ANNEX A: SECONDARY LEGISLATION PROVIDED FOR IN THE PROTECTION 
OF VULNERABLE GROUPS (SCOTLAND) BILL 
 
Substantive Secondary legislation 
 
These items of secondary legislation will critically determine the effectiveness and 
acceptability to stakeholders of the vetting and barring scheme. These are the areas where 
there has been most debate during the consultation on the Bill and during Stage 1. They are 
explored in this pre-consultation discussion document. All of the items in this section will be 
subject to a two stage formal consultation. The first stage will be a policy consultation and 
this will then be followed by a consultation on the draft Scottish Statutory Instruments (SSIs).  
 
Section 14 – Automatic Listing 
This power relates to instances where automatic listing occurs as a result of an individual 
committing prescribed offences which do not appear in schedule 1.  The power provides 
Ministers with the ability to automatically list someone as a result of them having committed 
an offence or combination of offences not listed in Schedule 1.   
 
Section 39(1)(c) – Power to regulate procedure 
The power at Section 39(1)(c) provides Ministers with the ability to set determination 
procedures to be followed when considering whether an individual is to be listed.  This 
provision will be used to make regulations similar to the Protection of Children (Scotland) 
Act 2003 Determination Regulations 2004 (S.S.I. 2004/523).  
 
Section 67 – Fees 
This power provides Ministers with the ability to set fees relating to the scheme.   
 
Section 100 – Commencement 
This power allows Ministers to effectively manage the commencement of the legislation by 
setting out in secondary legislation the procedure for implementation. In particular, section 
100 allows for the setting of a timetable for retrospective checking.   
 
Secondary Legislation Necessary for Commencement 
 
These items of legislation will provide for the detailed operational guidance needed to 
underpin the scheme, as well as issues such as transferring staff of Disclosure Scotland into 
the new agency that will operate the scheme on behalf of Ministers. In policy terms they are 
not controversial, so consultation will focus around draft SSIs accompanied by a summary of 
the policy intent. 
 
Sections 3, 4, 5 and 6 – Reference by organisations, agencies and businesses 
This power gives Scottish Ministers the ability to identify the information that is required to 
be submitted for the purposes of considering an organisational referral.  Similar powers are 
used for the purposes of operating the existing Disqualified from Working with Children List 
with the information required in order to consider a referral prescribed in the Protection of 
Children (Scotland) Act 2003 Determination Regulations 2004 (S.S.I 2004/523).  We would 
envisage similar requirements being placed on organisations under the new arrangements. 
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Section 7 – Reference by Court 
This power gives Ministers the ability to identify information that is required to be provided 
for the purposes of a court referral.  It is the intention that much of this information will be 
the same as that requested for the purposes of organisation referrals. 
 
Section 25 – Application for Removal From List 
This power will be used to set the criteria which will have to be met prior to an application 
for removal from a list being considered.  This power may be used to prescribe different 
timeframes between listing and application for removal from the list for different individuals 
depending on their circumstances e.g. their age at the time of listing and the reason for the 
initial listing.  
 
Section 37 – Police access to lists 
This power provides Ministers with the flexibility to provide the Police with information on 
listed individuals for the purposes of confirming identity. As well as providing police with 
names of people included on the list(s) for the purposes of preventing and detecting crime, 
the police need additional information to satisfy themselves of the identity of the person 
about whom they are enquiring. The information that will be prescribed is likely to be the full 
name, date and place of birth, and current full address of the person included on the lists(s).  
 
Section 39(1)(a) – Power to regulate procedure 
The power at Section 39(1)(a) will be used to prescribe the information that will be stored on 
the list for the purposes of confirming the identity of listed individuals.  The power provides 
flexibility for the types of information held to be amended to respond to changes in 
information used to confirm identity. 
 
Section 39(1)(b) – Power to regulate procedure 
The power at Section 39(1)(b) provides Ministers with the ability to set in place procedures 
for maintaining the information held about listed individuals. In particular, the power will be 
used so that listing is unambiguously connected with the right individual 
 
Section 46 – Vetting Information 
This power provides Ministers with the ability to specify information that is to be considered 
vetting information for the purposes of this Bill.  The intention of this provision is to allow 
for certain information held by regulatory bodies and local authorities to be considered 
vetting information for the purposes of the new scheme. 
 
Section 54 – Disclosure restrictions 
This power provides Ministers with the ability to, in certain instances, obtain and hold certain 
information about an individual that is relevant for the purposes of considering unsuitability 
but not include the information on the individual’s disclosure certificate.  The power would 
be used to specify the types of information to which this provision would be applicable. 
 
Section 65 – Unlawful Disclosure 
This power provides Ministers with the ability to identify the conditions in which information 
contained on a disclosure certificate issued for the purposes of the scheme can be shared with 
persons other than the individual to whom the disclosure relates and the countersigning 
individual/organisation. 
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Section 69 – Procedure 
This power provides Ministers with the ability to specify arrangements and procedures for the 
administration of the scheme.  It is anticipated that the power will be used to set the length of 
scheme membership and to detail the procedure and governance arrangements associated 
with online disclosure applications for the purposes of the new scheme. 
 
Section 84 – Payment of fees for information from certain police forces 
This power will be used to allow Ministers to pay bodies such as police forces from the 
Channel Islands, or potentially police forces outside the British Isles, for information required 
for the purposes of disclosure. Currently, a fee is paid to UK police forces. 
 
Section 87 – Transfer of Disclosure Scotland staff 
This power allows Ministers to specify the date and other details surrounding the transfer of 
Disclosure Scotland staff from the Strathclyde Joint Police Board to take up employment in 
the new executive agency. This will enable Disclosure Scotland to become part of the new 
executive agency which will administer the scheme.  
 
Section 94 – Meaning of Protected Adult 
This power provides Ministers with the ability to prescribe those services that an adult has to 
be in receipt of if they are to fall within the definition of a “protected adult”. Flexibility to 
amend the definition of protected adults to reflect changing circumstances in relation to the 
types and sources of care services in future years.   
 
Section 97 – Ancillary provisions 
This power will provide Ministers with the ability to transfer the existing safeguards being 
operated under the Protection of Children (Scotland) Act to the new legislation.  In addition, 
this section offers a general power which provides Ministers with the ability to make minor 
amendments to any element of the legislation to ensure with the aim of ensuring that the Bill 
achieves its policy objectives without the need for further primary legislation. 
.  
 
Secondary legislation which may be used to enhance operational effectiveness  
 
These items of legislation will enable further enhancements to the scheme that will improve 
its effectiveness. The powers will be used in part in establishing the scheme, (the measures 
intended for immediate use are set out below) but will also allow for future flexibility. They 
will be subject to consultation on draft SSIs as with legislation necessary for commencement.  
 
Section 60 – Power to use fingerprints to check applicant’s identity 
This power will be used to identify the circumstances in which it will be suitable for 
fingerprints to be taken, used and destroyed, for the purposes of confirming identity. 
Fingerprints will be used only in those cases where the other information provided by the 
applicant and separately gathered by the Scottish Ministers is not sufficient to satisfy 
Ministers of the applicant’s identity, and where that doubt causes Ministers to believe that the 
applicant might have a criminal conviction.  It is intended that procedures similar to those in 
Part 5 of the Police Act 1997 will be developed.  
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Section 82 – Information on criminal conviction and record certificates 
This power which will be exercised under Part 5 of the Police Act 1997 provides Ministers 
with the ability to prescribe civil orders that should be included on standard and enhanced 
disclosure checks.  It is intended that this power be used to include Sexual Offences 
Prevention Orders and Risk of Sexual Harm Orders on certificates in the first instance.  The 
power provides the flexibility to include other civil orders that are deemed relevant at some 
point in the future. 
 
Section 85 – Regulations about registration 
This power is designed to give Scottish Ministers a greater degree of control over the 
management of registered persons for the purposes of disclosure.  It is anticipated that the 
power will be used to set a lower limit to the number of countersignatures that a registered 
person can make each year.  Where this number is not met, the person will be de-registered.  
The power will provide Ministers with the flexibility to set the lower limit at a level that, 
whilst not overly restrictive, assists in managing the workload of Disclosure Scotland. 
 
Section 88 – Power to give effect to the Safeguarding Vulnerable Groups Act 2006 
This power provides Ministers with the ability to amend any element of primary legislation to 
ensure that the Safeguarding Vulnerable Groups Act 2006 can take full effect.  This provision 
may be necessary to ensure the scheme in England and Wales functions properly.  
 
Secondary Legislation Designed to Ensure Future Flexibility 
 
The purpose of these items of secondary legislation will be to ensure future flexibility of the 
scheme to respond to changing requirements without recourse to amending the primary 
legislation. It is not intended that any of these will be enacted immediately, unless they prove 
necessary to respond to changing circumstances or to make the scheme effectively connect to 
other UK schemes. 
 
Section 8 – Reference by Certain other Persons 
The power identified in Section 8 gives Ministers the ability to identify additional regulatory 
bodies who will have a power to make a referral to the Central Barring Unit.  As the 
structures and operation of regulatory bodies change it will be necessary for Ministers to 
amend the list of organisations who are deemed relevant for the purposes of making a referral 
under this section.  
 
Section 17 – Information Relevant to listing decisions 
The legislation identifies a number of bodies who can provide information that is a “finding 
of fact” and so can not be disputed for the purposes of the determination process.  This power 
provides Ministers with the flexibility to extend the list of regulatory bodies that can provide 
information that is a “finding of fact”.   The power is intended to be used where new 
regulatory bodies come into being and information held by them is of relevance to the 
determination process. 
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Section 19 – Information held by Public Bodies etc. 
This power is required to ensure that Ministers have the flexibility to widen the range of 
information that can be considered for the purposes of listing to match changing 
circumstances.  For example, were a new regulatory body to come into being at some point in 
the future, it may be necessary for Scottish Ministers to have the ability to consider the 
information held by that body for the purposes of a referral.  This power provides the 
flexibility to do this by allowing for the extension of information sources to cover public 
bodies not identified in the primary legislation. 
 
Section 29 – Notice of listing etc. 
This power allows Ministers to extend the list of bodies that can be notified of instances 
where individuals have been listed.  This power is intended to be used where new regulatory 
bodies come into being and it is necessary for these bodies to be informed of relevant listing 
decisions.  Similarly, the power will allow for regulatory bodies not specified in the primary 
legislation but prescribed subsequently to be informed of instances where individuals 
undergo name changes. 
 
Section 30 – Relevant Inquiries 
A power has been included in this section to provide Ministers with the flexibility to consider 
the findings of inquiries that are not prescribed in the primary legislation but may, in future, 
be relevant for the purposes of determining an individual’s unsuitability. This power provides 
flexibility to respond to future developments in means of confirming identity or location.  
 
Section 31 – Offences against children and protected adults 
This power has been included to provide Ministers with the flexibility to amend the content 
of Schedule 1 (relevant offences) to take into account the creation of new offences.  The 
power may also be used to provide further on offences that can be deemed as an offence 
against a protected adult were such additional clarity required. 
 
Section 32 – Duty to notify certain changes 
This power provides Ministers with the ability to place a duty on barred individuals to 
provide notification of any changes in personal details that are additional to those details 
specified on the face of the Bill. 
 
Section 47 – Duty to notify certain changes 
This power provides Ministers with the ability to place a duty on scheme members to provide 
notification of any changes in personal details that are additional to those details specified on 
the face of the Bill. 
 
Section 61 – Power to use personal data to check applicant’s identity 
This power provides Ministers with the flexibility to identify alternative methods of 
confirming identity that can be used for the purposes of the scheme.  For instance, if an 
identity card scheme were to be introduced by the UK Government, Ministers could identify 
this as a mechanism of confirming identity. 
 
Section 92 – Meaning of references to being barred from regulated work 
This power provides Ministers with the ability to disqualify individuals from undertaking 
regulated work as a result of their placement on prescribed lists held in jurisdictions outwith 
the UK.   There is currently no intention to use this power. 
 

 38



 

Schedule 2, Part 3, paragraph 14 – further education institutions 
This power provides Ministers with the flexibility to include or exclude institutions involved 
in the provision of higher or further education in line with the changing roles that these 
institutions may play.  The power also provides the flexibility to continue to cover institutions 
that may change name by recognising the institution’s new name in secondary legislation. 
 
Schedule 2, Part 5, paragraph 26 – power to amend schedule 
This power allows the schedule to be amended in order that it continues to accurately reflect 
what constitutes regulated work with children. The power is required to allow flexibility to 
respond to changes in the way in which services are provided.  
 
Schedule 3, Part 5, paragraph 15 – power to amend schedule 
This power allows the schedule to be amended in order that it continues to accurately reflect 
what constitutes regulated work with protected adults. The power is required to allow for the 
flexibility to respond to changes in the way in which services are provided.  
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Protection of Vulnerable Groups (Scotland) Bill: 
Written evidence to the Education Committee  
 
February 2007 
 
About SCVO 
 
SCVO is the umbrella body for the voluntary sector in Scotland.  Our 1300 members 
represent a large constituency covering the majority of charitable activity in Scotland. 
Many of these members are themselves intermediary bodies representing the 
interests of many thousands of voluntary organisations locally and with respect to 
specific types of work. Through them we maintain a further contact with the sector at 
large and the issues that affect it. 
  
The elected SCVO Policy Committee represents large and small, local, national and 
international organisations, covering many different fields of activity. The Committee’s 
experience and knowledge is instrumental in informing our policy positions. 
 
Background 
 
The protection of vulnerable groups is a very important issue for voluntary 
organisations. The voluntary sector works with large numbers of vulnerable groups 
across Scotland.  
 
The Scottish Executive estimates that the Scheme will bring within its scope 1 in 4 of 
the adult population in Scotland. Any legislation on the issue will therefore have a very 
large impact on the work we do as a sector.  
 
The proposed Vetting and Barring Scheme will be the third piece of legislation relating 
to working with vulnerable groups in recent times, following only 20 months after the 
implementation of the Protection of Children (Scotland) Act 2003 (PoCSA). We 
therefore hope that this legislation will create a system that will work successfully for 
many years to come and we will work hard to make this happen.  
 
We are appreciative of the opportunity presented by the Education Committee to 
identify our serious concerns regarding the Bill. 
 
SCVO’s position 
 
We strongly agree with the intentions of the Scottish Executive to protect vulnerable 
groups in Scotland. However, we believe the Bill could be improved in terms of 
reducing uncertainty, amendments to the face of the Bill, and provisions for 
implementation.  
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This Bill has potential for great improvements over PoCSA, which can be realised by 
minor amendment at stage 2. For example, proposals for passporting and 
continuously updating checks, together with proposals for the application process, will 
be a welcome advance for many voluntary organisations. However, leaving much of 
the detail of the proposals to secondary legislation brings needless uncertainty. 
Furthermore, there are proposals in the Bill that may be clear and certain to their 
proponents, but that without amendment could risk a great deal of damage to 
voluntary activity in Scotland. We fear that there is insufficient time left in this 
Parliament to truly consider any unintended consequences of the required changes to 
aspects of the Bill.  
 
We therefore believe that a delay is required to give the Executive time to clarify its 
proposals, by publishing draft secondary legislation, and to give time to consider the 
changes required to parts of the Bill. However in the absence of a delay we will 
continue to work enthusiastically and constructively with the Executive, to ensure the 
Bill works in the best way possible for voluntary organisations and, moreover, 
vulnerable groups in Scotland.  
 
1. Uncertainty 
 
Pre-consultation documents 
 
We have read with great interest the pre-consultation documents published by the 
Scottish Executive on some of the key proposals in the Bill that are left to secondary 
legislation. While the documents provide a slightly greater insight into the options 
being considered by Ministers, and a handful of further good ideas, they do not 
provide any greater certainty as to how the Scheme will be implemented, and what the 
Scheme will eventually look like in practice.  
 
Retrospection 
 
The issue of retrospective checks is crucial to the workability of the Scheme, 
especially for the voluntary sector. The retrospective element of the proposed Scheme 
is responsible for a great deal of the increase in scope, as compared to the current 
system. We fear that retrospection would bring a very substantial additional financial 
and administrative burden, diverting precious resources from frontline activity with 
vulnerable groups.  
 
Retrospection in itself may be beyond many voluntary organisations. However, 
retrospection implemented over an unrealistic timeframe will definitely be beyond the 
capacity of many voluntary organisations.  
 
The pre-consultation document does outline some good suggestions. For example, 
allowing the Scheme to function without retrospection initially before phasing 
retrospection over a number of years could be a very sensible way forward. Equally, 
we welcome the fact that whether retrospection takes place at all is up for debate.  
 
On the other hand there are other less helpful aspects of the document. For example, 
we would seriously question the 20% and 30% “natural turnover” rates used in the 
pre-consultation document. Our own figures put turnover in the voluntary sector at 
around 8% for paid staff.   
 
We believe that the Executive needs no further consultation in order to rule out the 
worst case scenarios for the voluntary sector as regards retrospective checks, such as 
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a 3 or 4 year phasing in period. This would go some way to reassure the voluntary 
sector that the Executive is genuinely responsive to the implementation needs of the 
voluntary sector. 
 
Finally, if retrospection is to take place, then substantial funding must be found for the 
voluntary sector. Retrospective checks will generate a great deal of administrative 
costs as well as costs in fees for paid staff. Unless these costs can be met for the 
sector we fear that retrospection could severely inhibit voluntary activity with 
vulnerable groups. We estimate administration costs could be up to £20million, with 
additional start up costs of £3million over the phasing-in period. 
 
Fees 
 
We are very concerned indeed about the fee levels for the new Scheme. Many of the 
options available to the Executive would be intolerable for the voluntary sector. For 
example charging a fee of £65 for an initial check (with free ongoing checks) would be 
beyond the financial capacity of all but a few voluntary organisations. This could lead a 
great number of projects to close or to no longer offer services to vulnerable groups. 
Alternatively a fee at this level could lead to a great deal of non-compliance with the 
legislation. Both these possibilities would increase the exposure of vulnerable groups 
to increased risk.  
 
Another option outlined is an annual subscription for each scheme member, estimated 
to be £8 a head, or £80 for the lifetime of the Scheme (assuming scheme membership 
lasts for 10 years as proposed). This, again, would divert a large amount of resources 
from frontline activity working with vulnerable groups, and would be a much higher 
cost that the £26 fee outlined in the financial memorandum and pre-consultation 
document.  
 
The only option outlined in the pre-consultation document that would be tolerable for 
voluntary groups would be a fee level for initial checks as close to the current £20 as 
possible (estimated to be £26 or £24), and a lower fee for subsequent checks (£10 or 
£12). However, even under this option, a combination of a 30% increase in fee levels 
from their current level (to £26) and the retrospective element of the Scheme (if it goes 
ahead) could cause significant damage to voluntary organisations. As stated, our own 
estimates suggest that up to £3million could be diverted from frontline resources over 
the phasing-in period, potentially closing projects working with vulnerable groups. 
 
This assumes that the Executive financial estimates are correct. We are unclear of the 
basis of the calculations used in the financial memorandum and pre-consultation 
documents. If estimates are incorrect, and the Scheme remains self-financing, then 
fees could rise even more.  
 
We believe that the Executive can, at this stage, rule out the worst-case scenarios 
regarding fees faced by the voluntary sector. One way to do so could be to place a 
cap on fees for paid staff in the voluntary sector. Voluntary organisations cannot write 
a blank cheque for these proposals, especially given the questionable financial 
calculations outlined in the financial memorandum. The Executive must give more 
clarity at this stage of what the sector is likely to face in fees. 
 
Determination threshold 
 
The determination threshold is one of the most important aspects of the new Scheme. 
We agree with the Scottish Executive position to leave this to secondary legislation in 
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order to match up with the threshold in the rest of the UK. It is crucial, if we are to 
equalise the barring threshold across the UK, that Scottish stakeholders are able to 
fully influence decisions taken in England.  
 
The pre-consultation documents therefore fall short of satisfying our concerns. We 
continue to fully back the Education Committee report recommendation that Stage 2 
consideration of the Bill should not take place until draft secondary legislation has 
been published by the Executive. Alternatively, in our view, the Executive should table 
the necessary Stage 2 amendments to provide the clarity we seek.  
 
2. The face of the Bill 
 
There are proposals in the Bill that could be very damaging to the voluntary sector. 
We believe that amendments at Stage 2 could improve the situation, however we 
have fears that fundamental changes at this late stage could lead to unintended 
negative consequences.  
 
Our concerns include: 
 
• The definition of a Protected Adult 
• The informal activity within the scope of the Scheme 
• Lack of update of new vetting information 
• Passporting - improvements 
• Notification of scheme member address change 
• A better-utilised statement of barred status check 
• Schedule 2 and 3 – Regulated work 
 
Protected Adult 
 
The definition of a ‘protected adult’ used in the Bill will be unworkable for many 
voluntary organisations. The Bill asks organisations to make a judgement based on 
fact (i.e. “is this person receiving a specific statutory service listed under s.94?”)  to 
determine whether a client is a protected adult. The problem many organisations will 
face is that these are facts that voluntary groups would frequently be in no position to 
ascertain. If the judgement over checking is to be ours, there must be provision for it to 
be made on the basis of knowledge.  
 
It is therefore crucial that the definition is amended to be workable. One solution could 
be to allow for the inclusion, within s94, of services delivered by virtue of some 
intrinsic characteristic (aging, infirmity etc.). Without an amendment of this kind it will 
be impossible for organisations working with adults to determine which of their clients 
are protected and which aren’t, and therefore which staff members can join the 
Scheme and which cannot.  
 
Age overlap 
 
The overlap in age between a child and a protected adult is also a crucial issue. While 
there is varying opinion as to whether the age should be matched at 16 or 18, there is 
broad agreement that an overlap is unnecessary and potentially damaging to the 
Scheme, and to organisations working with vulnerable groups. Everything should be 
done to avoid confusion around the Scheme, so that we can be sure children and 
protected adults are protected to the highest degree.  
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Informal Activity 
 
The Bill currently includes within its scope some of the most informal activity in 
society.  Much of this voluntary activity is carried out by parents, friends or groups of 
parents or friends. We believe it is inappropriate to apply the same legal 
responsibilities to groups or associations of people as to local authorities. Many of 
these associations do not have the capacity to cope with the legal requirements and 
administrative burden stemming from the Bill. Without amendment we fear the Bill 
could seriously damage and inhibit this informal activity. 
 
One solution could be to make amendment to the definition of an organisation (s96) or 
to the definition of regulated work (Sch 2 and 3), in order that the Bill does not act as a 
barrier to such informal activity. 
 
New vetting information 
 
One of the good points of the Bill is the proposal to constantly update scheme records. 
It is intended that this constant updating will remove the need for organisations to 
carry out annual checks of staff, as they can be safe in the knowledge that, if an 
individual’s circumstances change, they will be informed. However, the Bill currently 
proposes only to provide updates to organisations on changes to the barred status of 
individuals. Organisations will not be notified of any new conviction or non-conviction 
information that falls short of barring an individual.  
 
However, many voluntary organisations take the view that they need to know vetting 
information in order to judge the suitability of individuals to work with vulnerable 
groups. We therefore believe the Bill as it stands will be insufficient to stop many 
organisations continuing to repeat check their employees and volunteers on a regular 
basis.  
 
One solution would be to propose an amendment (at s57) to ensure that when 
Ministers update new vetting information to a scheme record, organisations are 
informed of the existence of this new information. It will then be at the discretion of 
organisations as to whether a further full check is required or not.  
 
Passporting 
 
Another good aspect of the Bill is the idea that checks can be passported to avoid the 
need for multiple disclosure checks. Multiple checks have been one of the worst 
aspects of the current system. However, a number of our members have concerns 
that the proposals will not be enough to prevent multiple checks.  
 
The proposed short update check will disclose the date on which the last full check 
was sent, the current barred status of the individual, and whether any new information 
has been updated to the record since the last full check. The update check would be 
used in conjunction with the prospective employee’s copy of the last full check. A 
number of voluntary organisations have concerns that focus on two areas. 
 
The potential for fraud 
 
Many organisations state that they would be unwilling to trust the information on a 
certificate provided by a prospective employee. Some of the most dangerous people 
to vulnerable groups are also some of the most devious individuals, and many in the 
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sector have fears around fraud. The Bill would make it an offence to doctor a 
disclosure certificate, and no doubt disclosure certificates will have anti-fraud devices 
built in (holograms, lamination etc.), but if organisations feel they cannot trust the 
update check, we will be back in the current intolerable situation of multiple checks. 
 
The Bill should be amended (at s50) so that update checks disclose whether the 
original full check contained vetting information or not. This would act as an anti-fraud 
device, confirming to organisations that the ‘clean’ full check in front of them is indeed 
genuine.  
 
An information deficit  
 
Other organisations are unhappy that the update check will only disclose the existence 
of new information, rather than the information itself. Many deem vetting information to 
be necessary in judging the suitability of applicants and they see little point in applying 
and paying for an update check only to have to re-apply and pay again for a full check 
if relevant information is found. Equally, they see no reason why, as a subsequent 
employer, they should be at an information deficit to the original employer (who 
received the full check).  
 
The Bill should be amended (at s50) so that if an update check discloses the 
existence of new vetting information, organisations can choose to receive a new full 
check at no extra cost and without having to go through a full application process. This 
would ensure that update checks do not fall into disrepute, and that they become the 
route chosen by all organisations, rather than resorting to multiple full checks.  
 
Notify address change 
 
The Bill places a duty on all scheme members (1 in 4 of the population, according to 
Executive figures) to update their address details to the scheme within 3 months of it 
changing. Failure to do so will be a criminal offence. This administrative duty will be 
very cumbersome and intrusive, especially for volunteers, and we fear could lead to 
many volunteers choosing not to continue working with vulnerable groups. 
Furthermore, many volunteers engage in ad hoc or short term volunteering and may 
not be aware that they are in fact joining a scheme (potentially for 10 years) and that 
in doing so they have legal obligations for that period. If they are made aware of this 
they may think again about undertaking the voluntary activity. 
 
We believe that the Scheme should utilise its points of contact with scheme members 
to gather this type of information. An amendment (to s47) to put a duty on scheme 
members to update their address details when applying for a subsequent check 
(rather than within 3 months of a change) would reduce the administrative burden and 
intrusion on scheme members, and satisfy the need to keep address details up to 
date.  
 
Better-utilise statement of barred status checks 
 
We welcome the introduction of a check that only discloses the barred status of an 
individual. Much of the administrative burden stemming from disclosure checks comes 
from handling, storing and destroying the sensitive vetting information disclosed on 
certificates. We believe that this check could be utilised as a reduced bureaucracy 
check for those organisations that deem vetting information unnecessary in appointing 
staff, now that the CBU will be in existence.  
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However, we believe that the statement of barred status check should be improved in 
order to maximise its potential. Currently, the statement of barred status can be used 
prior to gaining employment. In this sense the Scheme would not necessarily ‘link’ 
individuals to their employers, and as such, employers would not necessarily be 
updated on any change in an individual’s barred status. This loophole could lead 
organisations to inadvertently continue employing an individual who has become 
barred, breaking the legal obligation in the Bill. Equally, organisations may be 
presented with a statement of barred status check that is 6 months old. They would, 
therefore, have to make a decision as to whether that is too far out of date to be 
useful, potentially running the risk that the individual has become barred in the 
intervening period between receiving and presenting the statement. 
 
A simple update check could close the loophole. Allowing organisations to check, 
whether online or by phone, the current barred status of an individual would ensure 
the Scheme can link the individual to the current employer (and so update the 
employer of changes) and also ensure the information employers’ use when 
appointing an individual is the most up to date. This ‘update statement of barred status 
check’ would need to be distinct from the full scheme and short scheme records, 
currently proposed by the Bill, in order that organisations who choose not to, do not 
gain access to vetting information, nor be made aware of its possible existence.  
 
Schedule 2 and 3 – Regulated work 
 
We welcome Schedule 2 and 3 as a qualified improvement over PoCSA. Even the 
change in terminology from ‘childcare position’ to ‘regulated work’ is a welcome step 
forward. However there are still ambiguities and gaps in the Schedules that we believe 
should be amended at Stage 2.  
 
Employment 
 
Schedule 2 and 3 covers children and protected adults not only as service-users but 
also as employees. The Schedules limit the scope of the definition of regulated work 
for vulnerable groups in employment. In effect the Schedules remove certain barriers 
to giving paid employment to protected adults and children over 16. However, we 
question why barriers have been removed for paid employment only. We believe 
similar barriers should be avoided for voluntary work, unpaid placements/internships, 
and work experience. Therefore the Schedules should be amended to replace the 
word “employment” with the word “work”, defined by the Bill to include paid and unpaid 
work.  
 
Unsupervised contact 
 
Furthermore, in Schedule 2 (regulated work with children), the Bill defines 
unsupervised contact with children. The definition, in summary, means that unless a 
parent or guardian, or a person caring for, teaching, or in sole charge of a child is 
present, then contact with children would be deemed as unsupervised. We believe 
that a parent should be able to make arrangements for a friend to be present to 
supervise any contact with a child that would ensure the contact was not deemed to 
be unsupervised. This would go some way to ensure the walking bus, school disco, or 
Santa Claus scenario is not within the scope of the Bill.  
 
Terminology 
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Finally, the terms used in Schedule 2 and 3 need to be clarified. Terms such as 
“normal duties”, “caring”, “position” etc. are crucial in interpreting which posts are 
within the scope of the Scheme and which are not. We believe that guidance and 
advice has a key role to play in helping organisations to make these decisions. 
However there may also be scope for amendment to the face of the Bill to clarify the 
terms. For example, “normal duties” could be teased out a little by introducing a period 
clause (as in the SVG Bill) that would determine a period of time after which work 
would be deemed to be regulated (e.g. 2 days in a period of 30 in the SVG Bill). In 
addition, a frequency clause could determine that, regardless of the number of hours 
of work conducted, if an individual has frequent contact with a vulnerable person then 
that would also be deemed regulated work.  
 
3. Implementation 
 
The implementation of this Bill will be as important as the primary and secondary 
legislation. In implementing PoCSA, the concerns of the voluntary sector were not 
taken into consideration. We fear that with the speed of the legislative process, the 
rush to keep up with legislation from Westminster, and the evidence so far of the 
financial memorandum and lack of draft secondary legislation, that primary legislation 
is once again taking precedence over implementation. 
 
A properly funded Scheme 
 
The financial aspects of the proposed Scheme are absolutely crucial to its success. If 
it is underfunded, or estimates are wrong, then we could see a repeat of PoCSA with 
fee rises, delays and near meltdown of the system. The voluntary sector is already 
operating at its financial and administrative limit. Any initial disruption to the function of 
the Scheme could therefore bring severe consequences for voluntary activity in 
Scotland, and even more importantly, for vulnerable groups across Scotland.  
 
The financial memorandum published by the Executive does not reassure us that 
adequate provisions have been made to avoid this scenario. We believe that the 
Executive should ensure that if the financial estimates are incorrect, the Scheme will 
not recoup any shortfall through fees from voluntary organisations. A cap in fees for 
paid staff in the sector (as close to their current £20 level as possible) would go some 
way to ensure the Executive are confident in their calculations and that if not, 
voluntary organisations will not suffer.  
 
Equally, we believe that if retrospection goes ahead, then funding will need to be 
found for the £3 million additional costs of checking existing paid staff (assuming a fee 
level of £26) as well as time to absorb the up to £20 million administrative costs of 
carrying out disclosure checks over the phasing-in period.  
 
Training and awareness-raising 
 
As well as funding for the Scheme, for administration costs and for retrospective fees, 
the Executive must be prepared to provide resources for an extensive training and 
awareness-raising programme. While training needs to be focussed on professionals 
working with vulnerable groups, across all sectors, it is crucial that awareness-raising 
takes place to inform the public, and vulnerable groups in particular, of what they can 
expect from the Scheme. The financial provision for this in the financial memorandum 
accompanying the Bill was wholly inadequate. 
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It will be of particular importance that any training and awareness-raising is 
substantially funded to reach the smallest voluntary groups and associations within the 
scope of the Scheme. Often these unaffiliated groups operate beyond the radar of the 
structures of the voluntary sector. New and innovative ways will need to be found to 
engage with these groups. This will require substantial funding.  
 
Advice and guidance 
 
Guidance for this piece of legislation will be crucial. Four years ago PoCSA was close 
to being commenced prior to training and guidance being available for the voluntary 
sector. Only a last minute reprieve prevented this from happening. We believe lessons 
must be learned from this process and that strong advice and guidance must be made 
available well in advance of commencement.  
 
The Scottish Executive must produce early and accessible guidance, specifically 
written for the voluntary sector, 12 months before the commencement of the 
legislation. To ensure a high level of compliance the voluntary sector must be given 
ample time between the publication of guidance and commencement, in order that 
training and awareness-raising can take place.  
 
Guidance will also be important for those other bodies with which the voluntary sector 
works. SCVO has received numerous reports from voluntary organisations that local 
authorities, funders, insurers and regulators across Scotland have interpreted the 
current protection legislation in varying ways, adding to voluntary organisations’ 
administration costs. We have been deeply concerned that some third parties have 
behaved in an over-zealous manner with regard to current protection legislation. We 
fear that, without early and extensive guidance for these third parties, the new 
proposals will still leave significant scope for inconsistency and misinterpretation by 
third parties.  
 
We welcome indications from the Minister that the advice provision to organisations 
will be improved under the new Scheme. We hope that there will be an authoritative 
source for voluntary organisations that can provide definitive advice on all aspects of 
interpretation and implementation, and that the advice service is fully funded.  
 
Conclusion 
 
We are unhappy with the way the Bill has been taken forward to date. We believe the 
Executive should have been in a position to publish draft secondary legislation at the 
same time as publishing the PVG Bill. Without this, it remains very difficult to 
determine the likely impact of the proposals on the Sector. The uncertainty in the 
voluntary sector caused by this should be minimised as much as possible, perhaps by 
amendment at Stage 2, at least to rule out the worst case scenarios facing the sector. 
 
We also have serious concerns over some of the concrete proposals contained in the 
Bill. We have a number of constructive suggestions that we think would improve the 
Bill for the voluntary sector, and more importantly for vulnerable groups in Scotland. 
 
However, we have concerns that fundamental changes at this late stage could lead to 
unintended consequences. 
 
Finally, our concerns around implementation remain. Substantial funding (not 
addressed by the financial memorandum) will be required for training, awareness-
raising, and advice provision. Furthermore, early and extensive guidance will be 
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required for both the voluntary sector and, crucially, for the third parties we work with. 
It is imperative that third parties know what they can and cannot ask of voluntary 
organisations, to avoid over-zealous checking and overly risk-averse interpretation of 
the legislation. 
 
We are genuinely willing to continue to constructively engage with the Scottish 
Executive, over the progress of the Bill and its implementation (whether in this 
Parliament or the next). We will enthusiastically work to ensure that the Scheme is the 
best it can be, and works in the best possible way to protect vulnerable groups in 
Scotland.  
 
For more information contact: 
 
Russell Gunson 
Policy & Communications Officer 
SCVO 
0131 474 6179 
Russell.gunson@scvo.org.uk  

mailto:Russell.gunson@scvo.org.uk
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