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Clerk to the Scottish Parliament Finance Committee 
 
 
 
Oral Evidence: School Education (Ministerial Powers And Independent Schools) (Scotland) Bill 
 
 
1. I have been invited to give oral evidence in relation to the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill to members of the Scottish Parliament Education Committee on 
5 May 2004. 
 
2. In that respect, members of the committee may find the attached background information on Her 
Majesty’s Inspectorate of Education’s (HMIE) involvement in the preparation of the Bill helpful. 
 
 
 
 
 
 
 
GRAHAM H C DONALDSON 
Her Majesty’s Senior Chief Inspector 
29 April 2004 



 

 
 

MEMORANDUM 
 

 
 
TO THE SCOTTISH PARLIAMENT EDUCATION COMMITTEE FROM HER MAJESTY’S 
SENIOR CHIEF INSPECTOR 
 
 
Introduction 
 
1. This memorandum sets out the main implications of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill for Her Majesty’s Inspectorate of Education (HMIE). 
 
Part 1 of the Bill – Power of Scottish Ministers to Require Action by Schools and Education Authorities 
 
2. The provisions of Part 1 of the Bill would lead to HMIE having a duty to make a written reference to 
the Scottish Ministers if we are satisfied that an education authority or the managers of a grant-aided school 
have not taken sufficient action to secure improvement.  HMIE would also be consulted by the Scottish 
Ministers on any response received following a preliminary notice; before giving, varying or revoking an 
enforcement direction; and our advice may be sought by Ministers on progress made following an enforcement 
direction. 
 
3. HMIE provided advice to the Scottish Ministers as to the potential impact of this new duty.  We made 
two assumptions in estimating the potential impact: that invoking the powers would be a different ending to an 
existing process undertaken by HMIE rather than the beginning of a new one; and that the new powers are 
intended to be ‘last resort powers’ and as such would be used infrequently. 
 
4. New proportionate inspection models have been introduced in primary schools since August 2003 and 
in secondary schools since January 2004.  These inspection models provide for all schools to have a tightly 
focused core inspection, based on a common set of quality indicators.  These core inspections are planned to 
operate on a ‘generational’ cycle based on the time a pupil normally stays in the school – every seven years in a 
primary school and every six years in a secondary school.  Significant emphasis is placed on the school’s 
progress with self-evaluation and continuous improvement both during and between HMIE inspections. 
 
5. The proportionate element of the new inspection model operates once the core inspection is completed.  
Following the inspection HMIE form a view of the school’s current performance and capacity for further 
improvement.  For schools where these aspects are considered to be secure the education authority undertakes a 
follow-through process designed to result in further improvement and draws up a draft report for parents after 
two years.  HMIE moderate the education authority’s report and may visit the school as part of the moderation 
process.  For schools where there are concerns about current performance and/or capacity for continuous 
improvement HM Inspectors revisit the school after one year, if necessary, or after two years and report to 
parents.  Closer and ongoing liaison operates between the education authority and the District Inspector in these 
cases and HMIE are involved in consideration of the school’s Action Plan and in making additional visits to the 
school to support key aspects of required improvement.  As part of the proportionate approach some further 
HMIE engagement also operates in schools which have been identified as examples of good practice. 
 



 

6. Inspections of Education Authorities currently operate on a five year cycle and normally provide for a 
further follow-up inspection within two years of the initial report being published.  For authorities where more 
significant weaknesses have been identified from the initial inspection an Interim Follow-up inspection is 
undertaken after one year.  All follow-up inspections result in published reports which seek to identify the 
overall extent of further improvement and progress with the main recommendations/points for action. 
 
7. Inspection procedures therefore involve an initial inspection of a school or education authority which 
culminates in a published report setting out HMIE’s findings and recommendations for improvement.  
Subsequent follow-through procedures in schools operate proportionately and in partnership with authorities, 
with HMIE most heavily engaged with those schools requiring significant improvement.  In such cases 
progress with the main points for action is closely monitored and visits to the school are then increased or 
decreased as necessary.  In other words, HMIE works with schools and education authorities to a significant 
degree to achieve ongoing improvement. 
 
8. In HMIE’s view it would be at a point where recommendations remained unaddressed or where 
collectively insufficient improvement had resulted after appropriate follow-through, that the new provisions 
might apply.  
 
Part 2 – Independent Schools 
 
9. The provisions of Part 2 of the Bill revise the system of registration for independent schools.  HMIE 
previously were involved in a first stage inspection following provisional registration and carried out a final 
inspection one year after this.  The new arrangements will discontinue provisional registration and involve a 
more robust registration process before a school is admitted finally to the register. HMI will continue to advise 
the registrar as part of the registration process. 
 
10. The extension of the definition of an independent school through the Bill to remove the requirement for 
it to have ‘five or more pupils’ may result in an initial increase in the number of schools requiring registration 
in the first year and therefore the number of registration inspections required. 
 
11. Currently there are 103 registered independent schools in Scotland with an average of three new schools 
registered each year.  Through our network of District Inspectors, HMIE are aware of a number of 
establishments which might come within the extended definition proposed by the Bill.  We estimate that the 
potential increase in registrations in the first year could be between four and six.  This increase would however, 
be a ‘one-off’ and we believe that the new ‘steady state’ average registrations would only increase by perhaps 
one each year, from three to four. 
 
12. Independent schools are inspected on the same generational cycle as education authority schools with a 
core inspection every seven years for primary schools and every six years for secondary schools. 
 
13. Following inspection, HMI’s follow through activities in independent schools will be proportionate. 
Where schools achieve good standards and show a capacity to continue to improve, HMI will disengage 
following inspection. Where there are important weaknesses in standards or in a school’s capacity to improve, 
HMI will continue to work with the school and evaluate improvements. 
 
14. Independent schools generally provide a good quality of care and education to their pupils and respond 
very well in implementing recommendations from HMIE. In a small number of cases, inspections of 
independent schools give rise to serious concerns about the quality of education and/or care provided or 
demonstrate insufficient action taken by the school to address recommendations for improvement. In these 
cases, HMI will continue to draw their findings to the attention of the Registrar and to Ministers. This should 
provide Ministers will the evidence required to take an informed decision on action required. 



 

 
 
15. Where an independent school appeals against a decision to the Sheriff Principal, then HMI may be 
called to provide evidence from their inspection. 
 
 
 
 
 
HMIE 
29 April 2004 





























 
1 

  ED/S2/04/13/3 

SCHOOL EDUCATION (MINISTERIAL 

POWERS AND INDEPENDENT SCHOOLS) 

(SCOTLAND) BILL 
KATE BERRY  

The School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill was introduced to Parliament on 29 March 2004. It 
proposes new powers of ministerial intervention where schools or 
education authorities are found to be failing to implement 
recommendations of a report from Her Majesty’s Inspectorate of 
Education. In addition, there are also separate proposals to update the 
registration and monitoring system for independent schools. 
 
This briefing outlines the background to the development of the Bill, the 
main provisions of the Bill and the issues arising from the Scottish 
Executive consultation on the Bill.  
 
 
 
 
 
 

 

SPICe 
briefing 
 
29 April 2004 
 
 

Scottish Parliament Information Centre (SPICe) Briefings are compiled for the 
benefit of the Members of the Parliament and their personal staff. Authors are 
available to discuss the contents of these papers with MSPs and their staff who 
should contact Kate Berry on extension 85157 or email 
kate.berry@scottish.parliament.uk. Members of the public or external 
organisations may comment on this briefing by emailing us at 
spice.research@scottish.parliament.uk.  However, researchers are unable to 
enter into personal discussion in relation to SPICe Briefing Papers. 
 
Every effort is made to ensure that the information contained in SPICe briefings is 
correct at the time of publication. Readers should be aware however that briefings 
are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
 

www.scottish.parliament.uk 
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KEY POINTS  
 

• The School Education (Ministerial Powers and Independent Schools) (Scotland) Bill (the 
Bill) was introduced to Parliament on 29 March 2004. 

 
• The overall objective of the Bill is to “give the Scottish Ministers proportionate powers that 

will assist them meet their statutory duty to endeavour to secure improvement in the 
quality of school education which is provided for Scotland.” 

 
• The Bill is in two main parts. Part 1 of the Bill creates a new power of ministerial 

intervention where a school, or education authority, fails to take action in response to the 
recommendations of a report from Her Majesty’s Inspectorate of Education.  

 
• The proposed power of ministerial intervention follows from the framework set in the 

Standards in Scotland’s Schools Act etc Act 2000 (asp 6) which gave ministers a duty to 
secure improvement in school education. 

 
• Part 2 of the Bill revises and updates the legislation and regulations relating to 

independent schools. 
 

• The Executive consulted on the Bill’s proposals and published an analysis of the 49 
consultation responses.  

 
• The main issue of debate in relation to Part 1 of the Bill has been whether the proposed 

power is necessary. The majority of respondents did not think the power was necessary. 
Despite this there was broad agreement, in general, on the detailed provisions about how 
the process would work.  

 
• The proposals relating to independent schools have been uncontroversial. There have 

been issues raised about ensuring expectations of independent schools are reasonable 
and that there is integration with the Care Commission in cases where schools are also 
required to register with them.  
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INTRODUCTION  
 
The School Education (Ministerial Powers and Independent Schools) (Scotland) Bill (the Bill) 
was introduced to Parliament on 29 March 2004. It was accompanied by a Policy Memorandum 
(2004) and the Explanatory Notes (and other Accompanying Documents) (2004).  
 
The overall objective of the Bill is to “give the Scottish Ministers proportionate powers that will 
assist them meet their statutory duty to endeavour to secure improvement in the quality of 
school education which is provided for Scotland” (Policy Memorandum para 2). 
 
The Bill is in two main parts. The first part creates a new power of ministerial intervention where 
a school, or an education authority, fails to take action in response to the recommendations of a 
report from Her Majesty’s Inspectorate of Education. The second part of the Bill revises and 
updates the legislation and regulations relating to independent schools.  
 
The Bill’s proposals were subject to a consultation exercise which ran from 6 November 2003 to 
the end of January 2004 (Scottish Executive 2003a). A total of 49 responses were received, and 
an analysis of consultation responses has been published (Scottish Executive 2004). In relation 
to Part 1, the main issue of debate has been whether or not the power of ministerial intervention 
is necessary. The analysis of the responses regarding the proposals in Part 2 has found this 
area to be generally uncontroversial.  
 
This paper considers the current framework of inspection and intervention, the proposals in the 
Bill and key issues arising from it. A detailed explanation of each section of the Bill can be found 
in the Explanatory Notes.  

SCHOOL INSPECTIONS/INTERVENTION - CURRENT FRAMEWORK  

Her Majesty’s Inspectorate of Education (HMIE) 

HMIE is responsible for inspecting and evaluating the education functions of local authorities, 
and schools. Its role has been developing in recent years and it now provides greater support to 
help authorities and school managers improve their performance.   
 
HMIE has an annual inspection programme. A number of factors are taken into account when 
devising the programme of inspections, such as ensuring a broad range of schools from urban 
and rural areas, and a range of small, medium and large schools are included. According to a 
parliamentary question, over recent years HMIE has increased the number of schools inspected 
each year. In 2002-03 299 school inspections were carried out, compared to 153 in 1996-97 
(Scottish Parliament 2003).  
 
Recently there have been some changes to the inspection process. HMIE is now moving 
towards a ‘generational cycle’ of school inspection. This cycle is designed to ensure that parents 
can typically expect to receive both a primary school inspection report and a secondary school 
inspection report at some point during the time that their child is at school. This means that for a 
primary school either an initial inspection or follow-up should be carried out every seven years 
and for a secondary school (initial or follow-up) every six years. The aim is to have inspected all 
primary schools by 2009 and all secondary schools by 2008.  
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After an inspection HMIE produces an inspection report on the school identifying areas for 
improvement and setting out main points for action. Previously, a few months after an 
inspection, the local authority’s Director of Education and the headteacher would produce an 
action plan, indicating how they intended to act on the main points for action highlighted in the 
HMIE report.   About 2 years after each inspection, inspectors would visit the school again and 
publish a further report. 
 
New inspection models for primary and secondary schools mean that follow-through 
arrangements now come into effect after an initial core inspection. Follow-through arrangements 
are proportionate to a school’s current level of performance and its capacity to progress a 
continuous improvement programme. Such arrangements can range from the education 
authority maintaining and evaluating the school on behalf of inspectors, to further close 
involvement of inspectors if they find the school needs assistance. Where a school shows 
substantial need for assistance, inspectors will continue their engagement and only stop when 
their evaluations show that satisfactory progress is being made. When follow-through activities 
are undertaken, a report will be published either by the education authority or inspectors, as 
relevant, normally within 18 to 24 months of the core inspection. 
 
The table below illustrates the number of follow up inspections completed and the number 
resulting in an unsatisfactory report. As the table shows, the % of follow up inspections resulting 
in an unsatisfactory report remained fairly steady from 1999-00 at around 5% until 2002-03 
when the number rose to 11%.  
 
Year  Number of 

Follow up 
inspections 
carried out 

Follow up inspections 
resulting in an 
unsatisfactory report  

% 

1999-00 138 7 5 
2000-01 220 8 4 
2001-02 205 10 5 
2002-03 116 13 11 
2003-04* 136 10 7 

Note: *data only available for period 1 April 2003 – 31 January 2004. Source: Scottish Parliament 2004 

Powers of Intervention  

Currently, if Ministers have concerns about a particular school or authority, they may request 
HMIE to inspect that school or authority. Ministers or HMIE do not have any powers to ensure 
that authorities or managers of grant aided schools implement the recommendations of an 
HMIE report. However, Ministers do have a power under s70 of the Education (Scotland) Act 
1980 (c44) (the 1980 Act), to intervene where an education authority, a school board, or the 
managers of a school or educational establishment, are failing in their statutory duties. In this 
case, Ministers can require them to discharge the duty by a specified date. If the duty is not 
discharged by that date, Ministers can make any arrangements they think fit to ensure that the 
duty is carried out. Alternatively, the Court of Session may order specific performance of the 
duty. This power of ministerial intervention has been used rarely. 

BACKGROUND TO THE BILL  
Proposals in Part 1 of the Bill relating to Ministerial powers stem from a commitment in the 
Partnership Agreement.  
 

"Where the established steps of inspection, professional support and 
development do not secure the improvement identified for the local authority, 
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we will extend Ministerial powers to intervene, as a last resort and on the 
recommendations of the Inspectorate, to ensure that the action identified by the 
Inspectorate as necessary is taken by the local authority." (Scottish Executive 
2003b) 

This commitment follows on from provisions in the Standards in Scotland’s Schools etc Act 
2000 (asp 6) which gave ministers a duty to endeavour to secure improvement in school 
education.  
 

“s3(1) The Scottish Ministers shall endeavour to secure improvement in the 
quality of school education which is provided for Scotland; and they shall 
exercise their powers in relation to such provision with a view to raising 
standards of education”.  

As the consultation document noted,  
 

“The Partnership Agreement commitment reflects a realisation that the 
improvement framework and arrangements set out in the 2000 Act are not 
entirely complete. The inspection and monitoring mechanisms are in place, but 
what is missing is a relevant and proportionate power to ensure that, in all 
circumstances, Ministers can continue to fulfil the duty placed on them to 
endeavour to secure improvement in the quality of school education in 
Scotland”. (Scottish Executive 2003a)  

THE BILL’S PROPOSALS – INTERVENTION  

MINISTERIAL POWERS  

 
The Bill proposes that HMIE can refer the education authority or managers of grant-aided 
schools to Ministers, if it feels satisfactory action has not been taken to secure improvement 
either at school or education authority level.  HMIE should only refer the matter to Ministers if it 
believes sufficient opportunity has been given to take action to secure improvement. HMIE 
should advise the education authority that it is referring the matter to Ministers. This does not 
change the current inspection regime as outlined above. 
 
The main issue to arise in consultation in relation to Part 1 of the Bill was the extent to which the 
proposed intervention powers are actually necessary. As the Policy Memorandum notes “..for 
the main part, education authorities and their representatives did not accept the principle that 
there was a need for the new ministerial powers.” (Policy Memorandum para 8) 
 
However, the Policy Memorandum also notes the existing s70 in the 1980 Act is only relevant if 
there is a specific breach of statutory duty and that Ministers need such powers in order that 
they can meet their duty to secure improvement. The Policy Memorandum also notes that it is 
likely that the proposed power will be used rarely (Policy Memorandum para 14). 
 
Respondents to the consultation suggested that there was already a range of checks and 
balances in place and that there is little evidence to suggest that local authorities or local 
authority schools do not respond to issues identified in HMIE reports.  It was noted that under s2 
of the Standards in Scotland’s Schools etc Act 2000, education authorities have a duty to 
secure improvement in the quality of education which is provided in schools managed by them. 
It was felt that this, combined with the existing power of ministerial intervention for failure to 
meet statutory duties, under s70 of the 1980 Act, was sufficient. 
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�
 
A key argument raised against the proposals was that it indicated a mistrust of local 
government. For example, COSLA’s consultation response stated: 
 

“It is clear that the new powers are being driven by a political agenda that 
promotes the view that local government cannot be trusted to provide the 
quality of services expected by the public and therefore the Executive should 
have the power to intervene directly.”  

 
Falkirk Council’s response also noted the proposals raised issues of democratic accountability 
and significant questions on the relative roles and responsibilities of Scottish Ministers and 
education authorities.  
 

“Recommendations from HMIE are always given considerable weight and 
serious consideration by authorities but authorities must reserve the right to 
make final decisions in terms of timing, budgeting, prioritisation and so forth… 
Implementation of such recommendations is a matter for the democratically 
accountable education authority.”  

 
Others felt that the nature of the relationship between HMIE, education authorities and the 
Scottish Executive would be altered. Instead of being based on based on trust the proposals 
would create suspicion. This would contradict the ‘partnership’ ethos that had been established 
by HMIE and authorities. For example, East Ayrshire Council’s response stated:  
 

“The proposals in the draft Bill fundamentally alter the nature of the present 
relationship between the Scottish Executive, HMIE and education authorities…. 
In effect this means that HMIE recommendations cease to be that, and become 
more accurately instructions. In other words HMIE are put in a position where 
they will be more directly managing the service. This is the proper role of 
authorities, it is not a role for which HMIE were established, nor for which their 
procedures are intended.”  

�
It was claimed that this partnership ethos is being developed in the new system of proportionate 
inspections whereby education authorities may conduct some follow-up inspections. A couple of 
respondents noted that the consultation document made no mention of this new proportionate 
system and how it would affect the Bill’s proposals.  
�

The Process of Intervention  

The Bill proposes a two-stage intervention process to ensure that the necessary action is taken 
by the education authority or the manager of a grant aided school. This intervention process is 
similar to the approach taken in the Local Government in Scotland Act 2003 (asp 1) in relation 
to ministerial powers to secure best value and to initiate, maintain and facilitate the community 
planning process. The Policy Memorandum notes that:  

“The similarity between these powers will ensure that the two pieces of 
legislation can work alongside each other, demonstrating a consistent approach 
towards local authorities on the part of Ministers.” (Policy Memorandum para 
15) 
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Under the Local Government in Scotland Act 2003, the process of ministerial intervention is 
triggered by a recommendation from the Accounts Commission, while the process in the Bill will 
be initiated by a reference from HMIE.  The Local Government in Scotland Act 2003 also 
provides a fast-track power of ministerial intervention, to protect the public interest from 
substantial harm, which does not require a report from the Accounts Commission. A similar 
power is not included in this bill, as Ministers would wish to seek advice from HMIE before 
taking any action (Scottish Executive 2004 para 17). 

The stages are outlined below:  
 

First Stage – Preliminary Notice  
 

• ministers serve a preliminary notice on an education authority, or school manager in the 
case of grant-aided schools, that HMIE has assessed it as not having taken satisfactory 
steps to secure improvement  

• the preliminary notice will require a written response from the authority or manager within 
a specified time 

• the written response should either detail the reasons why they consider they have not 
failed or accept that there has been a failure and give any reasons why an enforcement 
direction should not be issued 

 
The aim of the first stage is to allow an opportunity to make the case as to why such an 
intervention would be inappropriate, and to allow Ministers to decide whether to proceed to the 
second stage or not.  If it appears to Ministers that satisfactory steps to secure improvement 
have not been taken, or adequate justification for not doing so has not been given, Ministers will 
have the power to issue an enforcement direction. 
 
Second Stage – Enforcement Direction 
 

• before issuing an enforcement direction Ministers must consult with HMIE 
• the enforcement direction should specify the actions the authority is required to take to 

secure the necessary improvements and the time period in which it must do so  
• Ministers may, instead of, or as well as, giving an enforcement direction, make any 

recommendations they think appropriate 
• Ministers will have the power to vary or revoke an enforcement direction. They will also 

be able to issue a further direction without issuing a further preliminary notice. This will 
allow Ministers to take account of both improving and deteriorating situations 

• a report must be laid before the Scottish Parliament if any enforcement direction is 
issued, varied or revoked 

 
While the majority of education authorities did not support the proposed power in principle, if the 
power were to be introduced, the majority of respondents felt the two stage process was 
appropriate. This was seen as a way of building on the current improvement model which is 
based on dialogue and partnership.  
 
Some respondents agreed that this process is consistent with the Local Government in Scotland 
Act 2003.  However, some disagreed. COSLA, for example, felt the Bill perpetuates a piecemeal 
approach to inspection, audit and improvement which the Local Government in Scotland Act 
2003 was meant to address. As their consultation response stated: 
 

“The proposed power of intervention to direct local authorities to take specific action 
with regards to the running of individual schools goes much further that the Local 
Government in Scotland Act 2003 in allowing Ministers to intervene directly in how 
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services are provided. The inspection regime and powers of intervention included in 
the Local Government in Scotland Act 2003 are meant to cover all services. 
Creating new intervention powers in relation to schools and education authorities 
goes against the principle of Best Value, which is meant to provide a framework for 
all services.”  

 
Ministers can only intervene in relation to a matter specified by HMIE. While most respondents 
to the consultation agreed that Ministers should only be able to intervene on specified matters, 
some were concerned that Ministers may want to intervene on other matters other than those 
specified. Some also felt that others such as school boards and parents should be involved in 
matters about referral to Ministers.  
 
The Care Commission raised the issue of co-ordination and communication. It suggested that 
HMIE liaise with it prior to referring a matter to Ministers when the issue relates to a service 
regulated by the Care Commission. It noted that although the Care Commission, HMIE and the 
Registrar of Independent Schools in Scotland are currently considering a Memorandum of 
Understanding in relation to sharing information, it suggested that liaison and notification 
procedures schools should be given a statutory basis. This would be consistent with the 
Regulation of Care (Scotland) Act 2001 (asp 8) which specifies a duty to collaborate with HMIE.  

Compliance with Directions  

 
In the case of local authority schools, any enforcement direction would be addressed to the 
education authority. This means that the education authority would be responsible for ensuring 
the direction was complied with.  A large majority of responses agreed with this proposal.  It was 
noted that schools are the prime responsibility of local authorities and that this would be in line 
with the Standards in Scotland’s Schools (etc) Act 2000 (asp 6) which places responsibilities on 
education authorities to secure improvements in school education. As the Scottish Secondary 
Teachers’ Association pointed out, “Individual schools can only act within local authority 
parameters and with support/advice from the local authority. Solutions are usually achieved 
through co-operation between schools and officers of the authority.” However, a couple of 
respondents felt that it would be useful if there was more direct communication from HMIE, with 
the school, as this would contribute to a sense of partnership and ownership.  

FINANCIAL IMPLICATIONS  

 
The consultation paper considered the proposals in relation to education authorities and grant-
aided schools to be cost neutral. However, responses to the consultation paper on this issue 
were mixed. The majority of education authorities did not agree that the proposals were cost 
neutral while some were undecided as to the scale of the impact, although some others did feel 
that the proposals would be cost neutral.  
 
The main costs identified were in relation to administrative costs and in responding to any 
enforcement direction. This would depend on the type of action required. As Renfrewshire 
Council pointed out: 
 

“The potential would be there to direct local authorities to comply with 
recommendations which could be costly and may not have been planned within, 
for example, capital programmes. Other implications for the allocation of 
personnel to respond to action points both in terms of monitoring and evaluating 
progress as well as the requirements to support schools beyond those limits 
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which were determined by the authority itself in its own financial context may in 
turn lead to the potential for cost implications for these proposals.”  

 
It was also highlighted that grant-aided schools do not have the resources of the local authority 
to fall back on. However, some did point out that there should already be mechanisms in place 
to ensure quality improvements are made and, as such, there would be little additional 
expenditure required. As East Renfrewshire Council stated;  
 

“The regime would in all probability be a neutral cost. Currently councils have 
senior officers and third tier officers such as Quality Improvement Teams in 
place to address the quality improvement agenda. Therefore action points at 
school and authority level would most probably be encompassed by these 
existing structures.”  

The Financial Memorandum states that there will be minimal administrative costs and no cost 
associated with implementing any action specified. In response to the claims from some 
education authorities about the potential cost of implementing actions the Financial 
Memorandum notes: 
 

“We have examined this issue again and concluded that such costs would not 
be attributable to the Bill. The provisions do not impose any new standards on 
education authorities or grant-aided schools, but seek to ensure that the 
existing standards are met. To reach these standards, we consider that 
adequate funding is already available. In relation to the possibility of resources 
requiring to be redistributed, the timescales that would be involved in invoking 
the powers mean that an authority would be able to plan for any redistribution in 
its normal budget process.” (Explanatory Notes and Other Accompanying 
Documents 2003 para 74) 

The Financial Memorandum estimates costs on the basis of the administrative cost 
(officials/school staff time) per reference leading to an enforcement direction. Costs have been 
based on the assumption of one enforcement direction per year as it is expected that the 
powers will be used rarely. It is estimated that this can be met from within existing budgets. 
 
Although costs have been estimated for grant-aided schools, none has been estimated for 
education authorities as, “COSLA do not anticipate their use, and we consider their likely use to 
be rare, the costs are expected to be minimal” (Explanatory Notes and Other Accompanying 
Documents para 79).   
 
Part of Bill and Cost per 
measure  

Scottish Executive 
Education 
Department  

HMIE  Grant-Aided 
Schools 

1a. Power to require 
action by managers of a 
grant aided school 

£1,600 £2,250 £1,200 

1b Power to require 
action by education 
authorities in relation to a 
school 

£1,600  £2,250  N/A 

2. Power to require action 
by education  authorities 

£2,600  £4,500  N/A  

Source: Explanatory Notes and Other Accompanying Documents p.30.  
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INTERVENTION IN ENGLAND AND WALES  
 
The Office for Standards in Education (Ofsted) is responsible for inspecting and regulating 
education and childcare in England. Estyn is the office of Her Majesty’s Chief Inspector of 
Education and Training in Wales. The Education Act 2002 (c32) revised the system of 
intervention in England and Wales. The Act extends the range of ministerial powers available 
and enables the Secretary of State and local education authorities to intervene more quickly in 
schools that have serious weaknesses or that require special measures. 
 
The Act places a duty on the Chief Inspector to notify the Secretary of State or National 
Assembly for Wales (NAW) where an inspector has concluded that a school has serious 
weaknesses or requires special measures.  In such cases there is a range of powers available.  
 

• the Secretary of State, NAW or Local Education Authority (LEA), can appoint additional 
governors to schools requiring special measures, or those identified as having serious 
weaknesses. They can also direct the closure of such schools  

• the Secretary of State, NAW, or the LEA can appoint a governing body consisting of 
interim executive members  

• a reserve power is available to require an LEA to involve an external partner (for example 
from the private sector) in turning round a school requiring special measures or with 
serious weaknesses. 

 
There were some concerns expressed during the Bill’s passage through the UK Parliament. For 
example, the Association of Teachers and Lecturers was worried about the potential use of 
external partners and the lack of clarity on accountability (Allen and Gillie 2001). The Policy 
Memorandum to this Bill notes that the revised system of intervention caused concern in 
England and Wales. Taking a similar approach was ruled out in Scotland as “the governance 
arrangements in schools are different and education authorities play a more central role in 
education provision” (Policy Memorandum para 24). 
 

THE BILL’S PROPOSALS – INDEPENDENT SCHOOLS   
The current requirements for registration and monitoring of independent schools are set out in 
Part V (s 98-103) of the Education (Scotland Act) 1980, although of the provisions have been 
consolidated from earlier Acts. Some of the associated regulations date from 1957. Part 2 of the 
Bill amends and updates the legislation governing independent schools. The aim of this part of 
the Bill is to “provide up to date, consistent, ECHR compliant and effective legislation in the 
interest of pupils” (Policy Memorandum para 28).  
 

DEFINITION OF AN INDEPENDENT SCHOOL 

An independent school is currently defined in s 135 of the 1980 Act as "a school at which full-
time education is provided for five or more pupils of school age (whether or not such education 
is also provided for pupils under or over that age) not being a public school, a grant-aided 
school or a self-governing school". These schools must be registered by the Registrar of 
Independent Schools in Scotland and are subject to inspection by HMIE.  HMIE must 
collaborate with the Care Commission in matters relating to three types of care services; also 
school care accommodation services, secure accommodation services and day care of children 
which is to any extent provided in the form of educational activity.  
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The Bill proposes changing the legal definition of an independent school so that it is not limited 
to schools with five or more pupils. Currently schools operating with fewer than five pupils are 
not registered as independent schools, and are not inspected by HMIE, although they are 
regulated by the Care Commission. This creates a challenge for schools operating just above or 
below that limit which may periodically move in and out of the requirement to register under both 
systems.  

The aim of the change is to ensure that pupils in all independent schools will be protected to the 
same standards regardless of the number of pupils.  As the Policy Memorandum notes, “it is 
crucial that equality of standards for these establishments is secured, as one child is as 
important as another” (Policy Memorandum para 31). This new definition will not cover those 
parents who choose to educate their children at home.  

The majority of respondents to the consultation supported changing the definition. It was felt that 
the proposals offered consistency and supported the view that care and welfare of pupils was of 
paramount importance. One response, East Ayrshire Council, commented on home educators. 
It pointed out that this may introduce significant difficulties of definition if parents who educate 
their children at home are excluded. As they stated: 
 

“...a significant number of parents who nominally are educating at home at 
present, in fact operate under collective arrangements with like minded families. 
It is not uncommon, for example, for such parents to operate specialist centres 
to deliver particular subjects to children, or to employ tutors. This problem of 
legal definition, may, in turn create logistical difficulties for HMIE”.  

REGISTRATION OF AN INDEPENDENT SCHOOL  

All independent schools in Scotland must register with Scottish Ministers, through the Registrar 
of Independent Schools. Schools are granted provisional registration but they are not finally 
registered until the school has been inspected by HMIE, and awarded full registration by 
Scottish Ministers. At the moment there is no limit to the time that schools can remain 
provisionally registered as a consequence of never receiving a satisfactory HMIE report. 
 

Provisional registration 

The Bill proposes removing the concept of provisional registration. In its place, schools will be 
required to provide more information before opening and Ministers will be able grant registration 
subject to identified conditions. This will allow new schools seeking registration time to complete 
all the required information, for example, the completion of the necessary Disclosure Scotland 
checks. To allow Ministers to take account of improving or deteriorating situations, it is also 
proposed that they are given the power to vary or revoke any conditions set for a school.  

The removal of provisional registration was welcomed by consultees. Some concern was 
expressed that expectations on schools are realistic and that the powers to impose conditions 
was not used unreasonably. The Scottish Council for Independent Schools (SCIS) stated “It 
seems wise to remove the possibility of an unlimited period of provisional registration, provided 
that the conditions and timetable for registration are reasonable and attainable for new schools.”  
 
The Care Commission believed it was important that the registration process should be 
integrated where establishments, for example residential schools that provide care and support 
services, were also required to register with the Care Commission. It was suggested that the 
Care Commission should be consulted to ensure that no conflicting conditions would be set by 
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the Commission for the same establishment. They felt that “it may be useful to consider a formal 
mechanism of liaison prior to imposing, varying or removing conditions.”  
 

Information Requirements  

 
Regulations (SI 1957/1058 as amended by SI 1975/1412) outline the particular information 
which a school manager must provide when applying for registration. This includes information 
on basic details of the school, the property it occupies, and the proprietor.  Changes in the 
numbers and range of pupils and teachers must also be provided each year. If a school does 
not inform the Registrar of changes to particular information, or provide the annual return of 
pupil and teacher information, it can be taken off the Register of Independent Schools, making it 
illegal for the school to continue operating.  
 
It is proposed to update the regulations that set out the information a school will have to provide 
before registering. While these will be the subject of another consultation exercise in Spring 
2004, the Bill consultation paper sought views on the types of information that should be 
provided before opening a school.  
 
The consultation paper suggested information such as compliance with the requirement to 
conduct Disclosure Scotland checks on staff. Other information such as pupil numbers, pupil 
age range, details of teachers, whether the school is to cater for children with special 
educational needs, details of the proposed curriculum and evidence of compliance with health 
and safety requirements and copies of child protection policies may be required.  
 
The majority of those responding to the consultation supported the updating of the regulations 
and felt that, in general, the suggested information requirements would be acceptable. However, 
there were some concerns that the information and the level of detail supplied should be clearly 
set out. The SCIS were concerned that this did not impose an unnecessary bureaucratic burden 
on schools.  The Care Commission felt that it was important that there is clear cross referencing 
with the information required by the Care Commission for registration of schools with boarding 
facilities.  
 

Granting Registration  

 
The Bill inserts a new section 98A in the 1980 Act that extends the basis on which Ministers will 
reach a decision about whether or not to grant an application for registration. Subsection 3 
outlines five aspects of the application which Ministers will consider in deciding whether or not a 
school should be registered.  These are whether: 
 

• efficient and suitable instruction will be provided having regard to the age and sex of the 
pupils 

• the welfare of the pupils will be adequately safeguarded and promoted 
• the proprietor of the school is a “proper” person and every proposed teacher in the school 

is a “proper” person 
• the proposed school premises are suitable for use as a school  
• the accommodation to be provided at the school is adequate and suitable having regard 

to the age and sex of pupils 
 
The first two of the above considerations are new provisions. They have been added to ensure 
consistency between the registration and notice of complaint procedures as two of the ground 
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for serving a notice of complaint may be served are if efficient and suitable instruction is not 
being provided or the welfare of children is not being safeguarded or promoted.  Further 
information on the notice of complaint procedure is given below. 

Proper persons  

 
“Proper person” is not defined in the 1980 Act. It is proposed that Ministers will have the power, 
by regulation, to define those who are not considered proper persons. If a teacher or proprietor 
of a school has already been disqualified from teaching in, or being the proprietor of, any 
independent school under the 1980 Act, or is disqualified from working with children under the 
Protection of Children (Scotland) Act 2003, he or she will be deemed not to be a "proper 
person". Again the Care Commission was keen that there should be liaison with it to ensure 
appropriate cross referencing with fit person regulations under the Regulation of Care 
(Scotland) Act 2001.  
 

Proprietors  

The term “proprietor” is used as the word for the person legally responsible for the running of an 
independent school. This is defined in the 1980 Act as the manager of an independent school. 
However, it is recognised that there are very few independent schools that are still run by 
individuals.  
 
Section 7 of the Bill amends the 1980 Act so that the powers and provisions within the Act 
relating to proprietor also relate to a “relevant person”. This means that where the proprietor is a 
corporate body, partnership or unincorporated association, the relevant person will be any 
person who is a director, manager or secretary of the corporate body, partner of a partnership 
or, in the case of an unincorporated association, any one who is concerned with its 
management and control. This will ensure that Ministers can look at all the individuals involved 
in the running of the school when considering whether the “proprietor” is a proper person. 
Responses to the consultation accepted that it was appropriate to look at the individual(s) 
involved in running of the school. 
 
Ministers may grant registration subject to conditions (subsection 4). Subsection 5 details the 
circumstances where Ministers will not grant an application. These are where the proprietor or 
teacher is not a “proper person” or where the proposed school premises or accommodation 
have been disqualified from being used. 
 

Disqualification  

There are powers available to Ministers to make disqualification orders if they decide to refuse 
an application to register an independent school. Disqualification orders may be made if 
ministers are not satisfied that: 

• the proposed premises are suitable for a school 
• the accommodation is adequate and suitable for the number, sex and ages of the pupils 
•  the proprietor or a proposed teacher is not a proper person 

 
SCIS did highlight the need for clarification on when such procedures would be used:  
 

“A key concern, on which clarification would be welcomed, is the basis on which 
Ministers would make a decision to take action under these procedures.  For 
example, when and on what basis would Ministerial powers be invoked to 
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remove a school from the register or to make disqualification orders?   It is 
understood that such procedures would only be invoked if evidence of failure to 
make improvements or of children being at risk was provided by HMIE, by the 
Care Commission, the Fire Brigade, Health and Safety or other such bodies. 
Confirmation of this would help to put the proposals in context.”  

REGULATION OF INDEPENDENT SCHOOLS  

The Bill proposed revising the provisions relating to regulating independent schools. Ministers 
will have the power to impose and vary, or revoke, certain conditions on the carrying on of a 
registered school. This proposal caused some concern for SCIS. It noted that schools were 
concerned that the powers seemed “apparently sweeping”. It was unclear in what 
circumstances these powers would be envoked. 

Notice of complaint process 

The Bill proposes to strengthen the current complaint process. Currently Scottish Ministers may 
issue a formal notice of complaint against an independent school on all or any of the following 
grounds, as set out in s 99 of the 1980 Act.  
 

• that efficient and suitable instruction is not being provided at the school, having regard to 
the ages and sex of the pupils attending it 

• that the welfare of a pupil attending the school is not adequately safeguarded and 
promoted  

• that the school premises or any parts of them are unsuitable for a school 
• that the accommodation provided at the school is inadequate or unsuitable, having 

regard to the number, ages and sex of the pupils attending the school  
• that the proprietor of the school, or any teacher employed there, is not a proper person to 

be the proprietor of an independent school or be a teacher in any school  
 
The Bill proposes additional grounds on which Ministers can serve a notice of complaint. These 
are set out in s 5(2) of the Bill. These additional grounds are 
 

• that any condition imposed on the carrying on of the school has not been complied with 
• if any part of the school premises has been disqualified from being used as a school 
• any accommodation on the school premises is disqualified from being used as such or is 

being used  for a number of pupils or pupils of an age or sex for which it has been 
disqualified 

• if the proprietor or a teacher has been disqualified under the Act, is disqualified from 
working with children, is a prescribed person or is not a proper person to be a proprietor 
or a teacher 

• if a proprietor of a school has not provided the Registrar with required information or has 
not notified the Registrar of any changes  

 
Currently, if a notice of complaint is served, the school has a minimum of six months to remedy 
or prevent a recurrence of the matter causing concern. The Bill proposes changing this time 
period. Provision has been made for Ministers to specify time limits appropriate to each notice. 
The justification for this is that problems may be easily rectified or that circumstances may arise 
where action is required more quickly. All consultation responses agreed that the time specified 
should depend on the problem identified and be appropriate to the circumstances. The Care 
Commission was wary of duplication in certain circumstances. It noted that if concerns related to 
care or welfare issues, enforcement action under the Regulation of Care (Scotland) Act 2001 
may be appropriate. 



 

providing research and information services to the Scottish Parliament 
16 

 

Action on complaints  

 
The Bill allows Ministers to make orders as a result of the complaint, where: 
 

• a notice of complaint has been served on the proprietor and either, no appeal has been 
made, or an appeal has been made but refused, the period of notice has expired and 
Ministers are not satisfied that the proprietor has taken satisfactory action to remedy the 
matter 

• a notice of complaint has been served, an appeal has been lodged but no decision has 
as yet been made but, pending that decision, Ministers are satisfied that there is a 
serious risk of harm to any pupil attending the school 

 
Currently action can be taken where a notice of complaint does not solve the problem. Under 
the existing system, these powers lie with Ministers or with the Independent Schools Tribunal. 
The Bill proposes that these powers will now lie with Ministers alone. This is related to the 
abolition of the Independent Schools Tribunal (see below). Ministers may make:   
 

• an order directing the Registrar to remove the school from the registrar 
•  disqualification orders with regard to premises, accommodation, the proprietor and 

teachers 
• orders imposing, or varying conditions on the school. The introduction of the power to 

use conditions is intended to allow Ministers to give a proportionate response to any 
area of concern within a school 

• an order without prior notice of complaint if they are satisfied that urgent action is 
required 

 
The last two powers are new. In the case of setting conditions on the operation of a school, the 
Policy Memorandum gives the example of a particular annex of a building that had been 
deemed unsafe during an inspection by the fire service. Rather than serve a notice of complaint 
on the school on the grounds that the premises are not suitable, the school could be allowed to 
continue to operate on the condition that the annex is not used until the appropriate safety 
standards have been met (Policy Memorandum para 40).    
 
The consultation document noted that the notice of complaint procedures are not used that 
often and it is not expected that usage will increase significantly as a result of the changes. This 
statement was welcomed by consultees.   

Appeals  

 
The Bill proposes changing the system of appeals against Ministers. Currently proprietors and 
teachers of independent schools can appeal against the decisions of Ministers to the 
Independent Schools Tribunal. The Bill proposes that appeals should go to the Sheriff Principal. 
A further appeal will be available to the Court of Session only on a point of law.  
 
The abolition of the Independent Schools Tribunal follows a commitment to review it in the 
Public Bodies: Proposals for Change (Scottish Executive 2001). This follows concerns raised 
about the composition of the Tribunal which contains a Sheriff Principal and two members 
appointed by Scottish Ministers. The Tribunal is only set up when it is required to hear a case 
and has only been used very rarely. The last time it was used was in 1977.  
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At present both Ministers and the Tribunal may make disqualification orders or orders removing 
a school from the register. There is no appeal available where Ministers make such orders. The 
aim of the proposals is to ensure that any decision made by Ministers can be appealed and than 
an appeal will allow for a full consideration of the facts of a case. The right of appeal of teachers 
will be limited to situations where they have been disqualified.  
 
The vast majority agreed with abolishing the Independent Schools Tribunal and transferring the 
appeal route to the Sheriff Principal. It was felt that the Tribunal was outdated and unnecessary.     

FINANCIAL IMPLICATIONS  

There was a mixed response to the issue of financial implications of the Bill’s proposals. Some 
were concerned that there could be additional costs although it would depend on the exact 
nature of the information required. As SCIS stated, “There is however concern that 
requirements could be imposed that create an unreasonable financial burden on schools in 
terms of cost, human resources and time”. Some recognised that the proposed changes could 
be viewed as cost neutral. 
 
The Financial Memorandum states that as the provisions modify existing processes, additional 
costs are minimal. The Memorandum estimates administrative costs based on existing costs of 
staff time etc and the number of new schools expected to register as a result of the change in 
definition. It has been estimated that 4 to 6 new schools may seek registration in the first year 
with the possibility of 1 additional school being registered per year from year two onwards. The 
Financial Memorandum notes that schools providing an efficient education will not be subject to 
any costs associated with regulation or appeals. The table below provides a summary of the 
estimated costs additional to those currently incurred.  
 
Year of 
Implementation 

Scottish Executive 
Education 

Department 

HMIE  Newly 
Defined 

Independent 
School (cost 

per school) 
Year 1 £2,800 -£4,200 £18,000 -£27,000 £1,500 
Year 2 £700 £8,500-£10,500 £180 
Year 3 onwards £700 £5,500 £180  

Source: Explanatory Notes And Other Accompanying Documents Table 2, p 30 
 

EQUAL OPPORTUNITIES  
The Policy Memorandum notes that the Bill does not have any adverse impact on the basis of 
gender, race, disability, marital status, religion or sexual orientation.  
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