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EDUCATION  (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND)  BILL: 

COSLA  INTERIM SUBMISSION  
 
General  
 
COSLA has over a number of years supported a more integrated approach to the education of 
children and young people and believes that the principles underpinning the Bill  will help 
further promote the culture of social inclusion, partnership working, parental involvement,  
pupil participation and achievement, which have been ushered in by the Schools Standards 
(Scotland) Act 2000 and other legislation.  
 
COSLA welcomes the Bill as representing a significant improvement upon the existing system 
for assessing and  recording special educational needs (SEN). The SEN system  captures 
only a small percentage of the child population requiring  additional support with their 
education;  one of its significant shortcomings is that it excludes many other children with 
support needs, particularly those with social and emotional difficulties. The Warnock report, 
published more than 25 years ago, indicated that some 20 per cent of the child population 
would have special educational needs at some stage. The Bill includes these children along 
with others who have additional needs for other purposes within an single inclusive approach, 
which we estimate will have significance for some 25-30 per cent  of the pupil population.  
 
The proposed Code of Practice, setting out minimum standards, and strengthening 
partnership working between agencies, is also to be welcomed in introducing a greater 
measure of consistency between authorities in their approaches to providing support.  
 
COSLA is nonetheless concerned about the resourcing implications of the Bill – change 
carries costs –  and seeks continuing discussions with the Scottish Executive in this regard. 
We also think the Bill could have made stronger connections with other legislation and 
developments relating to the integration of children’s services and the framework for 
community planning, which offer much scope for joint working and budgeting.   
 
COSLA also has a number of concerns about:  
 
• the lead-in time for the implementation of the legislation  
 
• the demands that greater integration will place on teachers and other school staff, including 

the implications for the Teachers’ Agreement.   
 
• the integration of the Co-ordinated Support Plan (CSP) with the Pupils Learning Plan and 

where it sits with other strategies and plans for supporting children.  
 
• the potential increase in the number of placing requests (to independent special schools) 

and  the compatibility of the grounds for refusal with the need to take into  account the 
child’s best interests (with regard the continuity of social care, community presence and 
health services in conjunction with their school education).  

 
• the potential  for confusion regarding the appropriateness of local authority involvement  

with parents private arrangements for the education of their children (at independent 
schools or at home).   
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• the contribution of agencies other than the local/education authority (e.g. health authorities)  
 
• the mediation and disputes resolution systems and scope of appeal Tribunals 
 
• post-school transition arrangements that replace the Future Needs Assessment  
 
• monitoring arrangements for the legislation and the associated guidance 
 
• advice and information for parents, children and young people  
 
Background 
 
In its response to the Report of the Advisory Committee into the Education of Children with 
Severe Low Incidence Disabilities (the Riddell report), COSLA supported the recommendation 
that the Scottish Executive should review the legislative framework for SEN provision. COSLA 
also presented evidence to the SEN Inquiry of the Education, Culture and Sport Committee of 
the Scottish Parliament in 2000, at which it expressed its concerns about the current system.  
COSLA also contributed to work of the  ASL Bill  Financial Memorandum Working group   and 
is also  represented on an Additional Support Needs Advisory Group, convened by the 
Scottish Executive,  to consider implementation issues.   

 
PART I: PROVISIONS IN THE FINANCIAL MEMORANDUM 

 
COSLA  recognises the difficulties of assessing the resource implications of the legislation in 
an area where cost estimates are subject to considerable uncertainly and margins of error and 
which will vary considerably between local authorities. In this respect, we have very much 
appreciated the opportunity to advise the Scottish Executive, through the working group 
mentioned in the Memorandum, through which COSLA’s comments were taken into account.   
 
We are nonetheless concerned that the costs cited in the Memorandum may be under-
estimates and believe that the above-mentioned Financial Memorandum Working Group 
should be reconvened at the very earliest opportunity to examine in more detail these 
estimates  and the assumptions underlying them and report back to the Scottish Parliament.    
We also think that the Memorandum should be revised to include a statement indicating that 
actual expenditure on implementing the legislation will be closely monitored, through a joint 
COSLA/Scottish Executive working group, against estimated expenditure, with authorities, if 
necessary,  being  reimbursed in full.  
 
It may be possible to address some of these issues in the medium to long term through 
appropriate workforce strategies and through flexible mechanisms for transferring resources 
across service sectors to plug particular gaps in provision (e.g. therapy shortfall). It may also 
be possible to contain the demands parents make on the new system through appropriate 
statutory guidance or codes of practice (e.g. to ensure that placing requests for  independent 
schools or schools outwith Scotland satisfy a test of best value and take into account social as 
well as educational needs).  The implementation of the Bill in both the lead-up and in the initial 
years will nevertheless generate new demands that will require provision of the necessary 
additional funding on a more immediate basis. 
 
The following provisions in the Bill are likely to have impacts (that  are only partly 
acknowledged  in the Memorandum)  that will need to be adequately resourced:   
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Paras 71-75 ASN Tribunals  
 
• Parents and young people will have a right of appeal against any part of the Co-

ordinated Support Plan (CSP), including proposed provisions for addressing Additional 
Support Needs (ASNs).  This contrasts with the current Record of Need (RoN), under 
which proposed provisions cannot be appealed against. The extension of this right will 
result in significant additional work for EA staff in terms of the likely increase in the volume 
of appeals and the preparation and servicing of the appeals process. Moreover, if the 
Tribunal determines provisions without reference to the current arrangements and 
infrastructure, it may result in significant additional costs in commissioning bespoke 
services and arrangements for quality assurance and monitoring 

 
• A significant amount of EA staff time may be spent preparing for and attending Tribunal 

hearings, particularly if more parents make use of the Tribunals than would have done so 
under the existing appeals system. 

 
• Although other agencies will be obliged to have regard to any directive of the Tribunal, 

COSLA is concerned that this may be insufficient to ensure that adequate provision is 
made by them. Section 19 para 3 indicates that an appropriate agency would be exempted 
from complying with the Education Authority's request if the other agency considers that it 
"is incompatible with its statutory or other duties" or "unduly prejudices the discharge of any 
of its functions".  Thus, the agency may at any point indicate that would not consider it 
proper to divert resources to comply with the EA’s request.  In these circumstances, the 
responsibility and any additional cost to make provision by special arrangements would 
appear to fall on the EA, despite not having any direct control over the service in question 
or any direct means to redress the matter.  This additional risk to the authority needs to be 
taken into account in the Financial Memorandum. 

 
Para 76: information dissemination  
 
• Paragraph 76  refers to the costs of information dissemination about the new system that 

would be incurred by the Scottish Executive. A similar reference is needed under one of the 
paragraphs dealing with costs to local authorities (unless para. 90 is meant to include this 
aspect). Education authorities will incur costs in revising and rewriting information materials 
for parents, staff and others involved in the new system and spending time at meetings, etc. 
explaining this to them. Experience has shown that this does not come cheap.  Social Work 
services are also required,  under the Children (Scotland)  Act,  to publish details of the 
services and provide information about new policy, local guidance and procedures, and so will 
incur additional costs of their own as a result of the Bill.  

 
Paras 78-83:  costs of local authorities  
 
• Integration of children and young people with ASNs into mainstream schooling will make 

new demands on teachers, social work  and other staff,  which will call for additional 
training and support. Integration will also impact on school estates strategies (access, 
adaptations, special equipment, etc). The presumption of mainstreaming will also require 
additional resources in such areas as classroom assistants or social support staff, 
residential or community-based respite care, home care, befriending and sitter services, 
etc. Although some of these costs will be attributable to other legislation, as mentioned in 
the Memorandum, the “imprecise” contribution of the  ASL Bill  to the costs of 
implementation is also likely to be significant. It has been estimated, for example, that 
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expenditure on respite care alone  for the most complex cases could amount to some £1.2 
million. Returns by local authorities to Audit Scotland show that even under the present 
system, there has been a significant increase of 15 per cent in spending on SEN between 
2000-1 and 2002-3, with this increase varying from 25 per cent in a council at one extreme 
to 1.5 at the other. This pattern trend is likely to continue or even accelerate under the ASL 
system.  

 
• If ASL is to improve learning outcomes and the CSP is to be more than the Record of 

Needs under a new name,  identification and provision for ASL will need to encompass the 
whole child. This will mean significant new resource input from social work, health 
and other services, which under the existing recording system have played a lesser role. 
In practice, this will mean that there will be a need for more social workers, who even 
under the existing SEN system  are already in short supply, particularly in children’s 
services. Recent years have also seen a shift from hospital and residential care of children 
and young people  to  care in the community, without a corresponding transfer of resources 
from the health to the social work sectors. Significantly, the co-ordination of the planning 
and provision for a more diverse populations and a more comprehensive set of needs will 
fall on education. In most instances, school staff will most properly carry out this role. This 
will involve considerably greater case management time than the Record of Needs and a 
significant requirement for training across agencies. COSLA is particularly concerned that 
insufficient attention has been paid to the funding implications to enable schools to fulfil this 
role. 

  
• The Memorandum states that this Bill is not responsible per se for such increased 

demands.  COSLA, however,  believes that the additional management burden on 
schools is a direct consequence of the Bill. In addition, the implications with regards to 
recent legislation (e.g. presumption of mainstreaming, Direct Payments, Aftercare Bill) 
cannot be ignored. ASL will legitimise and strengthen the demands for social work and 
health services. These expectations will not be met without some further resource input. 
Social work services will be more closely involved in the development of Co-ordinated 
Support Plans (CSPs) and, indeed, may receive formal requests for service provision as 
part of the plan production.  In such circumstances COSLA is concerned that Social work 
services are drawn into the appeal process, with the consequent potential for increased 
costs. Without the required level of funding, the Bill’s provisions will be set up to fail. 

 
• Moreover, the longer-term impacts of advances in medical science that result in higher 

perinatal survival  rates and associated rises in parental expectations about ASL  provision 
should not be under-estimated in planning for future resource provision. 

 
Paras 81-83:Additional support needs and Co-ordinated Support Plans  
 
• The concept of Additional Support Needs (ASN) is a wide ranging one and identifying 

and addressing support needs is expected to capture a wider range of children and young 
people with barriers to learning than under the present system, including pupils with social, 
emotional and behavioural difficulties.  It is therefore inevitable that the Co-ordinated 
Support Plan will capture some children and young people without a Record of Needs 
(RoN) but with serious behavioural or other difficulties requiring a CSP.  The assumption in 
the Memorandum is that 50 per cent of children with a RoN will require a CSP, plus 
another 0.6 to 0.3 per cent of the school population. In COSLA’s view this is an 
underestimate, we envisage that up to 3 per cent of the pupil population may be eligible for 
a CSP. Ultimately, until the Executive provides greater detail of the criteria for opening a 
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CSP this is a matter for conjecture. However, in COSLA’s view unless, for example, it is 
intended to exclude a  large proportion of children attending special schools/classes 
(where therapy is delivered as an integral part of the provision) there would certainly be no 
fewer CSPs than RoNs currently being opened. Thus whilst the Executive estimates that 
the unit cost of preparing the CSP (£880)  may not be as high as preparing the Record of 
Need (£930) , the aggregates costs could be higher.  

 
• In addition, as EAs  will also have to carry out a CSP appraisal within prescribed time 

limits (no such limits applied to the drawing up of the RoN) and  this will place significant 
additional pressures on staff compared with the current system.  If  CSPs are to be 
completed within the prescribed timescales,  allowance will be made in cost estimates for 
‘peaks and troughs’ in the demands on officer time.   

 
• If CSPs are to capture children and young people with social, emotional and 

behavioural problems, they have a differential impact on the proportion of CSPs required 
between authorities, in so far as these problems are significantly associated with the 
incidence of deprivation.  Equally, as more children are supported in mainstream schools,  
the requirement for CSPs will increase, to reflect the need for external services across a 
wider number of schools for an increasingly diverse spectrum of educational, social, and 
health needs. 

 
• The proposed Code of Practice, setting out minimum standards of provision, may have 

major resource implications depending on the nature and detail of its content. For example, 
it may have particularly significant impact among authorities, where,  for a variety of 
reasons,  mainstreaming has been less advanced or developed. It will also impact 
differentially on rural areas, where per capita costs of meeting the required standards may 
be higher.  

 
• Identifying and addressing ASNs of children and young people will also make new 

demands on other service providers, particularly in health and social work, where 
staff/funding shortages have been a source of concern even under the present system.  
Mainstreaming also impacts on other services, for example, by creating new 
demands/pressures in such areas as home or respite care for parents of children no longer 
in residential special schooling. There will also be resourcing implications for the 
development of ICT and data management systems as supporting information sharing 
systems are put in place.  

 
• The right of parents to demand a particular type of assessment (e.g. medical, 

psychological) over an above a request for their child’s ASNs will generate additional work 
that will have to be resourced;  indeed this is likely to mean that the previously calculated 
savings in the production of CSPs (in comparison to the RoN) will be lost. 

 
• Education authorities anticipate  coming under greater pressure from parents to make use 

of their new powers to identify and address the ASNs of children outwith the public 
sector school system (i.e. at independent schools or being educated at home) and 
children under 3 or not yet in “prescribed” pre-school education. EAs are also likely to 
come under pressure from independent schools to offer advice to them on request about 
the need for a child or young person to be considered for a CSP.  The power of EAs to 
arrange for children and young people with ASNs to attend schools in other parts of the UK 
or indeed outwith the UK will also have significant resource implications where EAs are 
brought under pressure to make use of this provision.  
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• The management of the CSP carries considerable resource implications in terms of 

planning, working with other agencies,  involving parents, recording, monitoring and 
reviewing. 

 
• Parents and young people will be entitled to request  reviews of the CSPs within one 

year, putting extra pressures on staff ; although the EA may refuse a request it considers 
“unreasonable”, additional staff time may be taken up with appeals against their decision 

 
Para. 84: transition from school  
 
• the savings from the ending of the Future Needs Assessment will be offset by the work that 

has to be done for a larger population of pupils. Even though this may be phased 
differently, parents and young people will continue to expect their support needs to be 
assessed at the time of transition from school to work, further education or training. 
Young people will rightly demand a continuing high quality service in this regard.    

 
• Again there is concern about the resourcing implications of sub-section 19 (3), under which  

other agencies are exempted (e.g. further education colleagues) from complying with the 
EA’s request if this is incompatible with their statutory or other functions. In such a situation 
the EA could find itself having to divert its own resources to make alternative special 
provision that other agencies refuse to provide or fund themselves.  

 
Para 85: mediation  
 
• Education authorities will be under a new duty to publicise  and  provide independent 

mediation services, free at the point of delivery. The £1.85 million for this service being 
provided in-house by local authorities, as cited in this paragraph, is an under-estimate: 
COSLA’s estimate of £2 million is based on a smaller cohort  of children than that 
estimated for ASL.   It is not clear if the costs of handling requests for  mediation have 
been taken into account under either of the service cost models presented.  

 
• Demand for mediation (and disputes resolution) is likely to be high especially during the 

transition period,  and particularly so among parents of children with a RoN but not a CSP. 
The capacity to meet this demand will be especially important for the credibility of the new 
arrangements and this needs to be resourced accordingly.  

 
• Although the EA is not obliged to grant access to these services to children at independent 

schools or educated at home, staff time will be taken up handling requests from parents  of 
these children,  unless of course the provisions of the Bill are restricted to public education 

 
Para 86: dispute resolution  
 
• the dispute resolution process for children with additional ASNs but not requiring a CSP will 

create new demands requiring additional work requiring resourcing if Ministers make use of 
their power to require such provision by EAs. In the early years of implementation in 
particular, the number of referrals could be quite high.  
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Para 87: Named Contact, etc.   
 
• The Named Contact for parents and young people will have to be appointed at an earlier 

stage than under the present system; the EA will also have to appoint a CSP Co-ordinator 
to provide information and advice for children and young people with a CSP. In most 
instances it is likely that these two roles will be carried out by the school and the local 
authority respectively,  and this will have additional resource implications. 

 
• the right of all children and  young people  to participate in decision making processes, 

including those with complex needs,  will place significant new demands on staff compared 
with the present system, under which only parents and young persons (except for young 
persons with very complex needs)  have such a right.  

 
• during the transition to the new system, significant staff time will be taken up reassuring  

and explaining to parents of children with a record of needs that the level and type of 
support their children are receiving will continue to be provided, irrespective of whether 
they require a CSP or not 

 
• Education authorities will have to provide new information for parents and young 

people, as required under existing legislation,   explaining the new system and  involving  
major rewrites and publication of existing materials (including use of disability formats) and 
attendance at meetings for parents.  

 
Paras 88-89:placing requests  
 
• Parents of children with ASNs will be able to make placing requests for independent 

special schools (or for schools in other parts of the UK and possibly even outwith the UK), 
compared with only parents of children with a RoN under the present system. The numbers 
involved could be significant in the first few years as parents put the new system to the 
test, with cost impacts  in terms of both EA officer time and payment of school fees.   

 
• A significant factor in many placing requests for independent special schools lies in the 

enhanced access to health and social support services,  thus placing the financial burden 
on the EA instead of with the health boards. Provision should be made for resource 
transfer to the EA to meet such shortfalls.   

 
• Placing requests for independent special schools are also a function of such factors as 

geographical proximity, parental aspirations, and the supply of support services from other 
agencies (e.g. therapy). If the intention of the Bill is that the costs of meeting ASNs should 
be proportionate to the agencies supplying them, then this proportionality principle 
should be reflected in the Bill.  

 
• Since it is intended that the new legislation should reflect educational, social and health 

needs, all of these should be taken into account with regard to placing requests. Thus for 
example, the presumption of mainstream should apply where the proposed placement in a 
local authority special school would allow a child to be supported in his/her family and local 
community. In other words, in considering an appeal for an independent special school and 
local authority, EA Appeal Committee and the Tribunal should be persuaded that there are 
overwhelming benefits which merit removing a child from schooling and care as close as 
possible to the child’s family and community.  
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• At the time when the proposals for revising the assessment arrangements were first 
considered it was envisaged that there would also be major changes to the organisational 
status and funding regime of Grant Aided Special Schools. In the event, the Grant 
Aided status has been maintained largely unaltered for the foreseeable future. In these 
circumstances, the conditions surrounding placing requests in these establishments should 
be more clearly targeted. The Scottish Executive should agree with COSLA and other 
relevant interests that the criteria for admission to a Grant Aided school should properly 
reflect their status as national facilities for the children with the most complex needs. This 
should include a requirement on Grant Aided schools to demonstrate an active 
commitment to work with local authorities to enable children to return to local authority 
provisions wherever practicable, at appropriate points in a child’s development. 

 
• The proposed system of dealing with placing requests via more than one route (through 

EA appeal committees for parents of children with ASNs but not  CSPs, and through the 
Tribunal for parents of children with  CSPs who are appealing against the nominated 
school) is likely to be a source of confusion and perplexity to parents and staff alike. 
Considerable officer time could be taken up getting to grips with and explaining the 
complexity of the system to parents and school staff. 

 
All of the above issues require continuing discussion between COSLA and the Scottish 
Executive, by reconvening, as suggested above, ASL Bill Financial Memorandum Working 
Group and through ongoing monitoring through a joint COSLA/SE working group.  
 
 

PART II: PROVISIONS IN THE BILL 
  
Section 1: Additional support needs  
 
• COSLA very much supports the concept of additional support needs (ASN)  a providing a 

much broader basis for identifying and addressing the support needs of a wider range of 
children and young people, including those with social, emotional  and behavioural 
difficulties significantly affecting their learning. 

 
• We nonetheless think that the Bill as it stands could be making much stronger connections 

with legislation and other developments relating to the integration of children’s services,  as 
well as with the wider framework of community planning.    There is a need to ensure that 
the Bill is seen as part of a wider agenda for promoting social inclusion and a holistic 
approach to child development and support. There is scope for building on the lessons 
from the Joint Futures Framework and working towards a fully integrated approach to 
provision, including single assessments.  

 
• There is also a danger that the Bill as it stands will create a three-tier system of children 

and young persons without ASN, those with ASN but not a Co-ordinated Support Plan 
(CSP),  and those with a CSP. The Bill  could perpetuate the existing system under which 
individuals with particular needs are come to be seen as distinctively different from the rest 
of the school population,  by youngsters becoming “labelling” as they are processed under 
the proposed system.  If the support needs of children and young people were to be met 
addressed the single assessment framework (suggested below) and through adequate 
resources for school and pre-school education,  then the opening of a separate CSP would 
be rendered less necessary and the labelling and bureaucracy surrounding this would 
diminish.   
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• Clarity is required as to what counts as an “additional” support need. All children and young 

people in the educational system have support needs of one form or another. “Additional” 
support will also be relative to provision already in place. Clear guidance on this concept 
will be requires if inequities of provision as to be avoided. Clarification of the term 
“different” is also required.  For example, arguably any provision within the independent 
sector could fulfil this definition.  More particularly it could be taken to include Gaelic 
medium education, education in minority languages and faith schools, it would also include 
(perhaps intentionally) special provision with regard to music, dance etc. 

 
Sections 2: Co-ordinated Support Plans  
 
• As recommended in For Scotland’s Children, there is a need for a single assessment 

framework for all children; a plethora of separate plans for children is not only bureaucratic 
and confusing but also at odds with a holistic approach to child development (and with best 
value). The CSP should link up with  other plans for children and young people (e.g. at risk,  
looked-after, chronically ill, etc) requiring support.  There should also be scope within the 
Bill for the identification of ASNs and the preparation of CSPs to be well integrated with 
Personal  Learning Plans and Individualised  Education Programmes. The roll-out of 
Integrated Community Schools and developments such as Health Promoting Schools 
should also  be expected to enhance a unified one-door approach.  

 
• We are concerned that  there should be an early opportunity for local authorities to 

contribute to discussions about the meaning and application of the concepts “complex 
factor” and “multiple factors”, which are open to a range of possible interpretations. All 
parties will be keen to know in more detail how these concepts differ from the difficulties of 
children and young people with needs that are “pronounced,” “severe” or “complex” as to 
require a Record of Needs under the existing legislation.    

 
• Section 3: General functions of EA in relation to ASN 
 
• No comment 
 
Section 4: Children and young person for whom EA are responsible 
 
• No comment  
 
Section 5: Other children and young persons  
 
• The explicit statements about the scope of the Authority's duties with regard to the co-

ordinated support plans for children outwith the public system are welcome.  However, the 
Bill’s explicit references to such children and to independent schools are likely to raise 
expectations and lead to considerable additional demands on EAs, especially where 
there is a significant independent school population and/or parents who are seeking public 
funding for private or home education programmes. Assessing a child's needs in such 
circumstances is likely to be complex, time-consuming and liable in many instances to 
ambiguity that will result in a demand for additional support that is difficult to reconcile.  
This will lead to additional cost and to unnecessary conflict and dispute with parents and 
independent schools.  
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• The application of the concept of ASN,  which is  by definition rooted in the public school 
system,  to private/independent arrangements is ethically, conceptually and operationally 
problematic. Where parents choose to make their own arrangements to discharge their 
legal responsibilities for their child’s education,  their privacy and choice should obviously 
be respected,  and on the a basis that parents are aware of the implications of opting out of 
the public schooling system In view of the variety of factors (class size, ethos, curriculum, 
staff qualifications, etc) involved, however, under what criteria the should local authority 
determine that the different or additional arrangements in an independent school,  in 
comparison with its own schools,  be such as to determine that an individual child had 
additional needs?   If it were feasible to define such criteria, then  the resource implications 
of properly assessing the provision and the child would be substantial and subject to 
dispute. As the definition of ASN normally refers to provision available in the public 
schooling system, it is recommended that the Bill be amended to reflect this approach. 
(This could be achieved through amending sub-section 1(3)  by inserting “”public” after 
“benefit from” in line 3; section 5 would then fall).  

 
Section 6: Assessments and examinations  
 
• COSLA welcomes the ending of the formal “assessment”  of SEN in favour of a more 

informal, holistic and staged approach concerned with all of the support needs of children 
and young people. One-off “assessments” are not the appropriate way of determining 
these needs. Assessments should be ongoing and relate to the changing educational and 
social situations of children as they move through the educational system.  

 
• The removal of compulsory medical and educational assessments is welcomed; the staged 

intervention approaches now widely in use have generally worked well in providing support 
for learning,  and it is to be hoped that such approaches will be carried over into the 
implementation of the Bill at an early stage.  

 
• Clear guidance is needed as to what counts as “reasonable” when the EA turns down a 

request for assessments to reduce the risk that this will lead to decisions being referred for 
judicial review.  

 
Section 7-9: Duty to prepare CSP  
 
• COSLA attaches great importance to the involvement of parents and young people in the 

drawing up of the CSP but is concerned that the Bill makes no reference to the rights of the 
child, which seems to be out of keeping with human/children’s rights legislation.  Account 
especially needs to be taken of situations in which the wishes of the child conflict with 
those of the parents, particularly on such an issue as the nomination of the school to be 
attended.   

 
Section 10: Duty to seek relevant advice and information and take account of views  
 
• The section should be strengthened to place to duty on other agencies to supply the 

information requested by the EA.  
 
Section 11: Duty to provide information to other agencies 
 
• This section should be strengthened so as to require other agencies (e.g. health boards) to 

act upon information provided by the EA about the ASNs of young people leaving school. 
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The section should be signalling continuity of support for young people leaving school 
through appropriate inter-agency collaboration.  

 
Sections 12-14 and schedule 1: ASN Appeal Tribunals   
 
• While not opposed to the setting up of the Tribunal, COSLA is concerned that this may 

unwittingly send out the message that adversarial approaches carry more weight than 
effective home-school partnership working to ensure that children get the best possible 
support in and out of school. There is also a danger that appeals to the Tribunal will be 
artificially increased if parents perceive this as a more favourable route than education 
authority appeal committees. It would be expected that in normal circumstances, the needs 
for substantial inter-agency support would be evident in advance of a placing request.  
Unless there was a significant change in circumstances giving rise to explicit reasons why 
a CSP should have become appropriate, the normal channel of appeal should be followed 
through to a conclusion. 

 
• Notwithstanding the intention to make the Tribunals “family friendly,”  there are concerns 

that parents who can afford to pay for legal representation will take better advantage of the 
system than parents who cannot.  The possible provision of support  or advocacy  from 
voluntary organisations will help to mitigate this concern, but only if such provision does not 
result in a two-tier system of support for the “haves” and “have nots”. 

 
• At least one of the members appointed to the Tribunal should be a representative of a local 

authority with the relevant knowledge and experience. 
 
Section 16: Mediation Services  
 
• COSLA supports the principle of mediation but believes that this service must not only be 

independent but also be perceived to be independent if it is to have the acceptance and 
confidence of all concerned. Consideration should therefore be given to the relative 
benefits of the mediation service being run on a national  compared with a local basis, with 
reference to such issues as consistency of approach across Scotland,  economies of scale, 
sensitivity to local needs circumstances, etc. .  

 
• We see mediation as an informal process at its initial stages and as involving a formal 

independent mediator only in  a limited number of cases. The Bill or the associated Code 
of Practice should make it clear that formal mediation should be made available only if 
there is evidence, in each case,  that informal approaches - based on principles of 
partnership with parents -  have failed.  

 
• The section should be strengthened as to ensure that mediation encompasses the 

effective management of tensions that may occur between the support needs of 
children/young people and their parents/carers. 

 
  
Section 17: Disputes resolution  
 
• While not opposed to the setting up of arrangements for the resolution of disputes, COSLA 

is concerned that this will send out a message that adversarial approaches are more 
effective than home-school partnership working to ensure that children and young people 
get the best possible support with their education. The regulations should make it clear that 
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referrals will only apply where all concerned can show that partnership approaches and 
mediation have failed. If the processes for handling concerns by parents, children and 
young people alike are properly in place at the earliest possible stages, then the need for 
dispute resolution procedures should be minimal.  

 
• As with the mediation service, careful consideration should be given to the relative benefits 

of disputes resolution being a national compared with an EA responsibility, with reference 
to such issues as consistency of approach, economies of scale, sensitivity to local 
circumstances, etc.  

 
• Disputes between parents or young people and the education authority can arise over 

many issues, just those involving ASL, and ministers should therefore make use of their 
powers to extend the disputes resolution procedure (and the mediation service) to all such 
disputes.  

 
Section 18  and schedule 2: Placing requests  
 
• We recognise that there will be circumstances where the support required is not available 

at EA schools and that provision at an independent special school would be more 
appropriate. However, the provision allowing parents of any child with ASN to request 
places at independent special schools goes against the grain of existing legislation, with its 
presumption in favour of mainstreamining.  In particular, the Bill  should make clear that 
educational considerations need to be informed by the presumption that normally a child  
will benefit from the a mainstream setting and from day-to-day care in a family and his/her 
local community. Any decision to grant a placing request for a residential school should be 
based on the overwhelming benefit  of such a decision, in light of the child’s educational, 
health and social care needs. This could be achieved by amending paragraph 3(1)(d) of 
Schedule 2 (placing requests) as follows: in line 2,  insert "of the severity or type" after 
“additional support needs” and "level of" after “or”.  This would ensure that the provision is 
to be proportionate to the child's needs and thus support the efficient delivery of education 
and consistency with the spirit of the presumption of mainstreaming. This principle should 
be extended to the child’s needs in the round. 

 
Section 19: Other agencies 
 
• We are disappointed that other agencies (e.g. health boards) are allowed  to refuse to 

comply with a request from the EA, under the Bill, if compliance is “incompatible with” or 
“unduly prejudices” the carrying out of their duties or other functions. This goes against the 
grain of the Local Government in Scotland Act, which requires agencies like health boards 
to “assist” councils in carrying out their duty of community planning and could get in the 
way of the power of the council to advance well being.  The Bill should be used an as 
opportunity to strengthen joint working with health boards and other agencies. 
Subsections 19 (3) (a) and 19 (3) (b) send out the wrong signals and should be 
deleted.  

 
• Consideration should be given to the CSP being extended to the 16-25 year-old 

population, in keeping with the proposal extension of the psychology service of the EA to 
cover this population group. This should include a duty of further and higher education 
providers to provide ASN where required, as well as on health or other agencies involved, 
such a proposal would involve the transfer of lead responsibility for the CSP to the Social 
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Work Authority in line with the Community Care legislation  The resource implications of 
this proposal would require to be fully assessed and funded.  

 
Sections 20 Power to prescribe standards for special schools 
 
No comment 
 
Section 21 Attendance at establishments outwith the UK  
 
• Clarification is required as to whether the provisions in the Bill relating to placing requests 

and appeals apply to this section.  
 
Section 22:  Publication of information for parents  
 
• The Bill and supporting information for parents about this should make clear the connection 

between support for ASN and the role and responsibilities of parents to provide active 
support both during and beyond the school day. They should get across the key messages 
that support for ASN lies not only with the EA and other agencies but also with parents 
through effective partnership with the school and the other support services. We are 
concerned about the suggestion in the Guide for Parents on the Bill that Ministers believe 
the Bill will "ensure that staff working in education, social and health services work with 
parents, and not against them".  This comment conveys a  distorted, adversarial  view of 
the relationship between parents and the educational system  that does not do justice to 
the professionalism and commitment of staff and the positive relationships with parents 
that prevail in the vast majority of circumstances. 

 
Section 23: Code of practice and directions  
 
• The Code of Practice is to be greatly welcomed in introducing a measure of consistency in 

provision for ASN, and COSLA very looks forward to working with the Scottish Executive in 
the development of this.  A major limitation of the existing legislation on SEN is that it has 
led to significant variation between EAs in the proportions and sorts of children and young 
people assessed as having SENs and in recording practices. At the same time, it is 
important that authorities can properly reflect a diversity of legitimate views and 
approaches and develop services in light of local circumstances. The Code of Practice 
should be no more prescriptive or intrusive than is absolutely necessary. 

 
• The Code should set out in the clearest possible terms the roles and responsibilities of 

other agencies in assisting the EA in ASN provision, including the circumstances,  under 
sub-section 23 (2) (d),  in which they could be required to give additional support.  

 
• The Code or associated guidance should make it crystal clear that that concept of ASN 

extends to all children and young people in public education who have or are likely to have 
difficulties affecting their learning that are significantly different from other youngsters. This 
should include such groups as children with social and emotional difficulties,  care 
responsibilities,  long-term illnesses, and language difficulties, as well as “looked-after 
children and “gifted pupils. SMART criteria should also set out the conditions or 
circumstances under which these difficulties are such as to require additional support and, 
if necessary, a CSP.  
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• The Code should also include provision for the monitoring and review of the legislation, 
including such issues as expenditure incurred by local authorities and other agencies, 
shortfalls in provision, and referrals to mediation, disputes resolution, appeal committees 
and the ASN Tribunal.  

 
Section 28: Commencement  
 
A significant amount of planning will have to be undertaken to prepare for implementation of 
the legislation, including  ensuring that the transition from the recording system to the new 
system proceeds smoothly and that staff, other agencies and parents are well prepared. It 
does not look as if the time needed to prepare CSPs will be any less than the time taken up by 
the Record of Needs; time saved from the straight transfer of information from the RoN may 
be offset by the time taken up with parents of children with a RoN who will not be eligible for a  
CSP. Sufficient time (and resources) will be therefore needed to ensure that this work is done 
properly.  The commencement date should be determined only after due consultation with 
COSLA.  A timescale of at least two-years in the lead-up to implementation would seem 
realistic.  
 
COSLA 
6 November 2003.  



           

        
 
 
Submission to the Education, Culture & Sport Committee of 
the Scottish Parliament on the Education (Additional Support 
for Learning) (Scotland) Bill 
 

1. The Scottish NHS Confederation provides an independent voice for the 
NHS and represents the majority of NHS boards, trusts and special 
health boards in Scotland.  We are committed to improving health 
policy and practice.  The Confederation is pleased to have the 
opportunity to comment on the Education (Additional Support for 
Learning) Bill.  We fully support the aims and principles of the Bill.   

 
2. Section 19 of the Bill places a specific duty on NHS boards to comply 

with any request made by an education authority under the Act.  The 
Confederation supports this provision, and believes that it is very much 
in keeping with existing policy and practice of collaborative, joint 
working between the NHS, local authorities and others to provide fully 
integrated services for those whose needs require to be met by more 
than one agency.  It is entirely appropriate that this policy is extended 
to cover the needs of children and young people who require 
additional support to benefit from education. 

 
3. The Confederation also supports the replacement of the existing 

Record of Needs with a Co-ordinated Support Plan (CSP), and in 
particular the removal of the compulsory requirement for medical 
testing.  We agree that employing such tests in a targeted way, only 
where they are necessary and relevant to individual circumstances, is 
both a far better use of NHS resources and offers more respect to the 
child as an individual. 

 
4. We are satisfied that the main responsibility for co-ordination and 

delivery of the CSP should lie with the education authority, however we 
are pleased that the Bill includes provision for delegation of this role to 
professionals from other agencies where appropriate.  This may be 
necessary, for example, where the child’s need for additional support 
is related to a physical impairment, in which case the most appropriate 
professional to co-ordinate their plan may be a therapist or other 
healthcare professional.  We also fully support the provision for persons 
from outwith the education authority to draw the authority’s attention 
to the needs of an individual child, and the requirement for the 
education authority to seek and take account of the views and 
advice of professionals from other agencies.   

 
5. There already exists much joint working – both formal and informal – 

between the health and education sectors, such as in the delivery of 



services and support for children and young people who have been 
assessed as having Special Educational Needs under the current 
system.  Much of this collaboration is arranged between individual 
professionals, however, rather than at an organisational level.  
Although, under the Joint Future agenda, NHS organisations and local 
authority social work departments now have well developed joint 
structures in place, formal systems of communication between the NHS 
and other local authority functions – including education – are less 
strong.  It would be helpful, therefore, if supporting guidance were 
issued setting out joint mechanisms for communication and 
collaboration between NHS organisations and their corresponding 
education authorities.  These should be able to be applied flexibly 
according to local circumstances to facilitate joint working between 
service planners and frontline staff across all relevant bodies, and 
ensure that the Act translates directly into the effective delivery of 
integrated services.  We would suggest, for example, that a named 
person at a senior level in each organisation has responsibility for 
ensuring that the organisation’s duties under the Act are carried out 
and that high-level planning takes place.  In effect, what will be 
required to deliver the requirements of the Act effectively are either 
new joint planning and management arrangements between the NHS 
and education departments – similar to those which already exist with 
social work departments - or the inclusion of education departments 
and the relevant frontline professionals within the existing Joint Future 
planning and management structures.   

 
6. Finally, we would wish to draw the committee’s attention to an issue 

that may have a practical effect on NHS organisations’ ability to fully 
carry out their duties under the Act - that is, a limited number of 
appropriate health professionals to provide the levels of support 
required to all those who need it.  Allied health professionals, for 
example – particularly physiotherapists, occupational therapists and 
speech and language therapists – are very closely involved in 
delivering support to children with special educational needs under 
the current system.  These are relatively small professions, and those 
therapists working in this area are already very thinly stretched.  A 
shortage in these crucial professions is one of the reasons why there is 
currently unmet need for services for children with special educational 
needs.  The changes to the system proposed in the Bill will not alone 
rectify these service gaps. 

 
We would suggest, therefore, that the Scottish Executive Health 
Department and the NHSScotland Regional Workforce Groups – along 
with NHS boards - address the recruitment and retention and 
workforce planning and development of Allied Health Professionals 
and the other health professional required to deliver the requirements 
of the Act as an urgent priority.  Work should also be done with the 
education sector and with NHS Education for Scotland to examine 
how the potential for expanding numbers in these professions.  
Shortages in staff is of course an issue which affects a range of other 
healthcare services, and therefore any action to increase numbers of 



staff and improve workforce planning in any particular area will have a 
beneficial knock-on effect elsewhere in the NHS.  
 
 
 
The Scottish NHS Confederation 
The Old Town Jail 
St John Street 
Stirling FK8 1EA 
01786 434 940 
susan.aitken@scotnhsconfed.org 
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Executive Summary 

UNISON Scotland shares the Executive’s vision for the future of the Scottish 
education system. Like the Executive, UNISON Scotland also wishes to see an 
education system that is inclusive, welcomes diversity and provides an equal 
opportunity for all children to develop their personality, skills and abilities to their 
fullest potential. 

UNISON Scotland broadly welcomes the proposals in the draft Bill and is 
supportive of the Executive’s strategy to improve the educational provision and 
attainment levels for children who require additional support for learning. UNISON 
Scotland also welcomes those sections of the draft Bill which provide for greater 
parental and child involvement in the decision-making process concerning the 
provision of assisted support needs education.  

UNISON Scotland firmly believes that all support staff in schools should have the 
ability to access in-service training and development around SEN awareness. We 
are pleased therefore to see the Executive place an emphasis on continuing staff 
development and training in the framework document Moving Forward! Additional 
Support for Learning.  

However, schools support staff throughout the education system, many of whom 
are UNISON members, do not see their value recognised in status terms and in 
terms of their salary and employment conditions. Supporting children with special 
needs to achieve their full potential requires the input and consideration of a 
whole host of support staff as much as it does by teachers. UNISON Scotland is 
disappointed therefore that the Scottish Executive has not put forward proposals 
in the draft Bill to address the just concerns of support staff.  

In addition, UNISON Scotland is opposed to the proposals in the draft Bill, which 
will deny parents the right to apply for legal aid for legal representation in 
tribunal hearings. UNISON Scotland believes that this proposal has the potential 
to seriously impair the prospects of parents, especially under privileged parents, 
putting a legally equitable case in challenges against education authorities.  

 Introduction 

UNISON Scotland welcomes the opportunity to respond to the consultation on the 
‘Draft Education (Additional Support for Learning)(Scotland) Bill’  

UNISON Scotland represents a diverse range of frontline and support staff that 
work in education, social services and the NHS, the three services which will be 
most affected by the Executive’s proposed changes to the system of educational 
provision for children with special needs. Those staff include careers staff, nurses, 
nursery nurses, drivers, learning support assistants, general administrative staff, 
secretarial and clerical staff, janitorial, cleaning, catering and maintenance staff. 



Additionally, many of our members have disabled children and, accordingly, they 
have a keen interest in, and concern for, the direction that special educational 
provision may take.  

Background 

The draft Bill arises from the Scottish Executive’s review of existing arrangements 
for the assessment and recording of children with special educational needs in 
Scotland. The review highlighted the concerns of many parents, teachers and 
educational professionals who felt that existing SEN arrangements in Scotland 
were outdated and overly bureaucratic.  

Many of those who responded to the Executive’s consultation felt that the Scottish 
legislative model represented by the ‘Record of Needs’ was one, which was out of 
kilter with current international thinking on the provision of education for children 
with special needs. In recent years international developments in the area of SEN 
has seen a move towards inclusive education and wherever possible, children 
with special educational needs being educated in mainstream schools. 

The draft Education (Additional Support for Learning) Bill contains new proposals, 
which are designed to address the perceived outdated and bureaucratic deficits of 
the current SEN arrangements in Scotland. The draft bill proposes a move away 
from Special Educational Needs terminology to the wider concept of Additional 
Support Needs, which will include all children who face difficulty in accessing and 
benefiting from education. The bill also proposes to scrap the ‘Record of Needs’ 
and to replace it with a Co-ordinated Support Plan (CSP) where the focus will be 
on the educational outcomes for the child and the support required to achieve 
these, rather than focusing on the weaknesses and deficiencies of individuals. It 
is also hoped that the new proposals will ensure a less bureaucratic approach and 
promote more effective joined-up planning and provision of services between 
education authorities, schools, social workers and health professionals. 

  

Response 

Additional Support Needs 

UNISON Scotland applauds the work of support staff in supporting children with 
additional support needs. We recognise that in order for children with assisted 
support needs to achieve their full potential this requires the input and 
consideration of a whole host of support staff as much as it does by teachers. 
However this group of workers fail to see their value recognised in status terms 
and in terms of salary and employment conditions. UNISON Scotland is 
disappointed therefore that the Scottish Executive has not put forward proposals 
in the draft Bill to address the just concerns of support staff.  

UNISON Scotland believes that it is important that children be expertly assessed 
early in their school careers when early detection of additional support needs 
could be matched with the appropriate educational provision. UNISON Scotland is 
therefore supportive of the proposals, which introduce a new duty on education 
authorities to identify and address, in the widest sense, the additional support 
needs of every child whom they provide a school place for.  



In addition UNISON Scotland welcomes the proposals, which will extend to 
parents the right to also formally request education authorities to establish 
whether their child has additional support needs.  

UNISON Scotland believes it is a positive feature of the draft bill that it contains 
proposals, which will place a duty on other agencies including health and social 
work services to assist education authorities in supporting the education of 
children with additional support needs. UNISON Scotland believes that this will 
support a more comprehensive and integrated approach to identifying the 
educational needs of children with additional support needs.  

Assessment and Intervention 

UNISON Scotland shares the concerns of many parents concerning the proposal 
in the draft bill to remove, as part of the consideration by the education authority 
of a child’s needs, the compulsory observation and assessment by educational, 
medical and psychological personnel. UNISON Scotland believes that the 
compulsory nature of these observations and assessments as they stand at 
present, are of real value and make a significant contribution to the identification 
of children’s learning needs.  

UNISON Scotland is also uneasy about the proposal in the draft bill to remove the 
duty, on the part of education authorities, to seek advice from other agencies in 
identifying a child’s additional support needs. UNISON Scotland believes that the 
proposal to oblige authorities to seek advice from other agencies only ‘where they 
think it necessary and appropriate’ fails to take into proper consideration the 
importance of joined-up working in the delivery of services for children who 
require additional educational support.  

It is the view of UNISON Scotland that in the area of assessment and intervention 
the current proposals would remove key duties, which at present add up to 
disabled children’s legal entitlement to receive the educational provision their 
needs call for.  

  

Parent and Family Involvement and Support 

UNISON Scotland is supportive of those elements of the draft bill, which attempt 
to foster better relations between parents and authorities and encourage greater 
parental involvement. UNISON  

Scotland welcomes the proposal, which will require education authorities to 
publish their policies, arrangements and provisions for pupils with additional 
support needs. This, we feel, will inform and encourage parents who so wish, to 
be effective partners in supporting their children’s education. 

UNISON Scotland also welcomes the proposal to provide parents with a named 
contact person.  

UNISON Scotland believes that the conciliatory and advisory role played by this 
contact can help establish better parent-authority relations and enhance parents 
understanding of the policies and mechanisms used to deliver their children’s 
education.  



UNISON Scotland is also encouraged by the proposals in the draft Bill designed to 
enhance the involvement of children in the decision-making process concerning 
the provision of their own education. UNISON Scotland is pleased that the 
Executive is prepared to enact legislation, which will make it a duty on the part of 
education authorities to consult with and listen to the views of young people 
directly effected by their decisions.  

Mediation 

UNISON Scotland recognises the damage, which can be caused to all parties 
when disagreements arise between parents and education authorities over 
aspects of a child’s educational provision. UNISON Scotland therefore welcomes 
the proposals in the draft Bill to develop the role of mediation in disputes between 
parents and education authorities. UNISON Scotland believes that any process, 
which can assist communication, encourage understanding and prevent the 
breakdown of relations between parents and the school or education authorities, 
is welcome. 

Transitions and future needs 

UNISON Scotland welcomes the Executive’s recognition of the importance of 
transitions, whether they be from pre-school to primary, from primary to 
secondary or between schools, in the educational experience of children with 
additional support needs. 

UNISON Scotland is supportive of the proposals in the draft Bill, which places a 
duty on education authorities to engage with other relevant agencies to identify 
future needs for supporting and preparing pupils, with additional needs, for post-
school life. 

Co-ordinated Support Plan (CSP) 

UNISON Scotland is supportive of the proposals in the draft Bill to introduce a 
statutory Co-ordinated Support Plan (CSP) as a further instrument in assisted 
needs educational provision. UNISON Scotland believes that in relation to the 
provision of a child’s educational needs, the proposed CSP has the ability to foster 
co-ordination across the range of diverse external services engaged in assisted 
needs education and also aid long term planning for the achievement of learning 
outcomes for pupils. 

However UNISON Scotland shares the concerns of parents that the present 
proposals imply that only children with complex special educational needs will be 
considered for a CSP. UNISON Scotland would welcome the Executive’s 
clarification on this matter and believes that in the interests of equality of access, 
children with specific or pronounced special needs must also be considered for 
Co-ordinated Support Plans. 

UNISON Scotland is supportive of the Executive’s proposals to allow only pupils 
educated within the public sector to be eligible to have a CSP opened. UNISON 
Scotland agrees with the Executive that it would be inappropriate for an 
education authority to be held responsible for a CSP when they play no part in 
providing for the child’s education, either directly or indirectly.  

Appeals and the Tribunal 



UNISON Scotland believes it is a positive feature of the draft Bill that it includes 
proposals for the establishment of a new independent expert tribunal entitled the 
Additional Support Needs Tribunal.  

UNISON Scotland welcomes the Executive’s proposals to grant new appeal rights 
for parents of children in relation to the proposed Co-ordinated Support Plans. In 
addition, UNISON Scotland welcomes the draft Bill proposals to ensure that 
Additional Support Needs Tribunals will provide a more informal, user-friendly 
setting than is traditionally found in courtrooms.  

However, UNISON Scotland believes that the proposal in the draft Bill, which 
would prevent parents from applying for legal aid to enable legal representation 
at tribunals, is inequitable on two counts. Firstly, it is widely recognised that 
under the current SEN tribunal system, the overwhelming majority of education 
authorities are represented by solicitors at tribunal. UNISON Scotland believes 
that under the new system this practice would endure and in doing so put 
parents, especially less privileged parents, at an immediate legal disadvantage in 
what are already distressing circumstances for these parents.  

In addition, UNISON Scotland is concerned that this proposal plainly discriminates 
against economically disadvantaged parents. This proposal would allow 
economically advantaged parents to hire legal representation, whilst ensuring 
that less privileged parents have no such recourse to legal representation.  

Placing Requests 

UNISON Scotland acknowledges that whilst the mainstreaming of assisted 
support needs children is the ultimate goal of the Executive there are children 
whose needs cannot be provided for in within the current mainstream educational 
system. UNISON Scotland therefore supports the proposal, will extend to parents 
of assisted support needs children the right to make placing requests for their 
children to attend specialist Independent schools.  

Transitional Provisions 

UNISON Scotland welcomes the Executive’s proposals, which will guarantee the 
appropriate educational provision for pupils in the transition from the current 
arrangements to those proposed for the new Additional Support Needs. 

 

For Further Information Please Contact: 

Matt Smith, Scottish Secretary 
UNISONScotland 
UNISON House 
14, West Campbell Street, 
Glasgow G2 6RX 

Tel 0141-332 0006 Fax 0141-331 1203 

e-mail matt.smith@unison.co.uk

 

mailto:matt.smith@unison.co.uk


Education Committee 
 

9th Meeting – Wednesday 12 November 2003 
 
 

Papers circulated 
 
 

All papers for agenda item 1 
Submission from CoSLA ED/S2/03/9/1
Submission from National Health Service Confederation ED/S2/03/9/2
Submission from Unison ED/S2/03/9/3
 



 
Late_COSLA submission revised.doc 
 

 
EDUCATION  (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND)  BILL: 

COSLA  INTERIM SUBMISSION [ AS REVISED, 11 NOV 2003] 
 
General  
 
COSLA supports the Executive’s aims to improve provision for children and young people with 
additional support needs. We share the commitment to offer a positive, inclusive educational 
experience and the necessary support for all children and young people within a public school 
education, directed towards achieving their full potential.  
 
In particular, we welcome this opportunity to establish an approach which: 
 

• Takes into account other relevant legislation  
• Emphasises forward planning, developmental targets and outcomes  
• Supports a common system for planning and target-setting for all pupils, which 

accommodates rather than duplicates, other assessment and intervention systems. 
• Reflects a recognition of the full range of barriers to learning  
• Delivers a simple, systematic framework for the identification and support of learning 

needs, whether those needs arise from factors relating to social, cognitive, linguistic, 
disability, or family and care circumstances,  

• Gives expression to parental involvement, rights and responsibilities in their child’s care 
and education  

• Has regard to the views of children or young persons and seeks to promote their self-
reliance 

• Encourages partnership and consent in the resolution of concerns and disputes 
• Provides and developmental drive to presumption of mainstream and improvement of 

effective provision across all schools 
• Offers a clear and coherent delineation of public school education from private and 

independent provision  
• Provides assured minimum standards for children with the most significant and enduring 

needs 
• Supports innovation and sustainability, taking into account the diversity needs, resources 

and opportunities within local communities across Scotland within a culture of joint-planning 
and partnership-working between children, young people, parents, education, health, social 
work services, Careers and voluntary sector professionals. 

. 
In our view the Bill has the potential to deliver these aims and we welcome the earlier 
consultations, which have informed a number of changes within the Bill. However, we believe that 
there are a number of important issues, which remain to be addressed to fully realise the Bill’s 
aims..  
 
 
Fundamentally, we are concerned that the principles and high order objectives of the Bill may be 
undermined by points of detail and inconsistency in the provisions of the Bill itself and its 
relationship with policy priorities, other legislation and regulations.   
 
In particular, we are concerned that the terms of the Bill do not properly: 

1. Reflect the aims of For Scotland’s Children – with regard to the development of flexible and 
integrated services at the point of access  

2. Reflect the spirit of the Standard’s in Scotland’s Schools Act with regard to the Education 
Authority’s responsibilities for service improvement and best value 
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3. Do justice to the roles and responsibilities of parents as contributors to a child’s education 
and development to their fullest potential.  

 
 

We consider that as presented there is a danger that the Co-ordinated Support plan could 
reproduce or even exacerbate a number of the failings of the Record of Needs system. The test 
must be that the CSP is necessary to improve the effectiveness of provision for a child or young 
person in the delivery of specified targets and outcomes. It should not just be a matter of automatic 
qualification based upon prescribed characteristics. We also think the Bill could make stronger 
connections with other legislation and developments relating to the integration of children’s 
services and the framework for community planning, which offer much scope for joint working and 
budgeting.   
 
We welcome the CSP as a means of ensuring that, wherever required, exceptional measures are 
taken to allow children with the most significant and enduring needs receive the support they 
require. However, we submit that it should be a stated aim that Authorities and their partners aim 
to prevent the necessity for CSPs through the delivery of effective co-ordinated services within the 
context of inclusive schools and services. In our view, for the majority of children the CSP would 
be a means to that end – integrated service “first time” without the need for exceptional measures. 
Overtime therefore, we would expect the need for CSPs to diminish. 
 
Another major area of concern is the ambiguity in the Bill to the position of children outwith the 
public education system. We fully endorse the view as stated in the policy memorandum that “it is 
not considered reasonable to expect education authorities to be responsible for children and 
young persons with additional support needs in independent schools (unless placed there by the 
authority, in the case of independent special schools).”   
 
In our view the Education Authority’s role should be restricted to children or 
young persons for whom education authorities provide, or are likely to provide, school education, 
either directly or indirectly. 

 
COSLA is also concerned about the resourcing implications of the Bill and seeks continuing 
discussions with the Scottish Executive in this regard. In the context of the above COSLA has a 
number of specific concerns about:  
 
• the lead-in time for the implementation of the legislation  
 
• the demands that greater integration will place on teachers and other school staff, including the 

implications for the Teachers’ Agreement.   
 
• the integration of the Co-ordinated Support Plan (CSP) with the Pupils Learning Plan and 

where it sits with other strategies and plans for supporting children.  
 
• the potential increase in the number of placing requests (to independent special schools) and  

the compatibility of the grounds for refusal with the need to taken account of the child’s best 
interests with regard the continuity of social care, community presence and health services in 
conjunction with their school education 

 
• the scope confusion regarding the appropriateness of local authority involvement  with parents 

private arrangements and independent schools 
 
• the contribution of agencies other than the local/education authority (e.g. health authorities)  
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• the mediation and disputes resolution systems and scope of appeal Tribunals 
 
• post-school transition arrangements that replace the Future Needs Assessment  
 
• monitoring arrangements for the legislation and the associated guidance 
 
• advice and information for parents, children and young people  
 
 
Background 
 
In its response to the Report of the Advisory Committee into the Education of Children with 
Severe Low Incidence Disabilities (the Riddell report), COSLA supported the recommendation 
that the Scottish Executive should review the legislative framework for SEN provision. COSLA 
also presented evidence to the SEN Inquiry of the Education, Culture and Sport Committee of 
the Scottish Parliament in 2000, at which it expressed its concerns about the current system.  
COSLA also contributed to work of the  ASL Bill  Financial Memorandum Working group   and 
is also  represented on an Additional Support Needs Advisory Group, convened by the 
Scottish Executive,  to consider implementation issues.   

 
PART I: PROVISIONS IN THE FINANCIAL MEMORANDUM 

 
COSLA  recognises the difficulties of assessing the resource implications of the legislation in 
an area where cost estimates are subject to considerable uncertainly and margins of error and 
which will vary considerably between local authorities. In this respect, we have very much 
appreciated the opportunity to advise the Scottish Executive, through the working group 
mentioned in the Memorandum, through which COSLA’s comments were taken into account.   
 
We are nonetheless concerned that the costs cited in the Memorandum may be under-
estimates and believe that the above-mentioned Financial Memorandum Working Group 
should be reconvened at the very earliest opportunity to examine in more detail these 
estimates  and the assumptions underlying them and report back to the Scottish Parliament.    
We also think that the Memorandum should be revised to include a statement indicating that 
actual expenditure on implementing the legislation will be closely monitored, through a joint 
COSLA/Scottish Executive working group, against estimated expenditure, with authorities, if 
necessary,  being  reimbursed in full.  
 
We also question the notion in the Memorandum  (para 79) that the costs of implementation is 
simply about filling the gaps in existing provision. The legislation cannot be costed in isolation 
from the presumption of mainstreaming under section 15 of the Standards in Schools 
(Scotland) Act 2000.  The Audit Scotland report Moving to Mainstream estimated that the 
costs of mainstreaming would be significant, at between £38 (low estimate) and £121 (high) 
million a year, depending on the number of pupils moving into mainstream schooling. The 
estimates in the Financial Memorandum are largely limited to the administrative costs and 
based on the questionable assumption that only a very small proportion  of the child 
population are likely to require CSPs.  
 
It may be possible to address some of these issues in the medium to long term through 
appropriate workforce strategies and through flexible mechanisms for transferring resources 
across service sectors to plug particular gaps in provision (e.g. therapy shortfall). It may also 
be possible to contain the demands parents make on the new system through appropriate 
statutory guidance or codes of practice (e.g. to ensure that placing requests for  independent 
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schools or schools outwith Scotland satisfy a test of best value and take into account social as 
well as educational needs).  The implementation of the Bill in both the lead-up and in the initial 
years will nevertheless generate new demands that will require provision of the necessary 
additional funding on a more immediate basis. 
 
The following provisions in the Bill are likely to have impacts (that  are only partly 
acknowledged  in the Memorandum)  that will need to be adequately resourced:   
 
Paras 71-75 ASN Tribunals  
 
• Parents and young people will have a right of appeal against any part of the Co-

ordinated Support Plan (CSP), including proposed provisions for addressing Additional 
Support Needs (ASNs).  This contrasts with the current Record of Need (RoN), under 
which proposed provisions cannot be appealed against. The extension of this right will 
result in significant additional work for EA staff in terms of the likely increase in the volume 
of appeals and the preparation and servicing of the appeals process. Moreover, if the 
Tribunal determines provisions without reference to the current arrangements and 
infrastructure, it may result in significant additional costs in commissioning bespoke 
services and arrangements for quality assurance and monitoring 

 
• A significant amount of EA staff time may be spent preparing for and attending Tribunal 

hearings, particularly if more parents make use of the Tribunals than would have done so 
under the existing appeals system. 

 
• Although other agencies will be obliged to have regard to any directive of the Tribunal, 

COSLA is concerned that this may be insufficient to ensure that adequate provision is 
made by them. Section 19 para 3 indicates that an appropriate agency would be exempted 
from complying with the Education Authority's request if the other agency considers that it 
"is incompatible with its statutory or other duties" or "unduly prejudices the discharge of any 
of its functions".  Thus, the agency may at any point indicate that would not consider it 
proper to divert resources to comply with the EA’s request.  In these circumstances, the 
responsibility and any additional cost to make provision by special arrangements would 
appear to fall on the EA, despite not having any direct control over the service in question 
or any direct means to redress the matter.  This additional risk to the authority needs to be 
taken into account in the Financial Memorandum. 

 
• The Financial Memorandum does not acknowledge the potential for increased costs arising 

from the extended right of appeal, under section 15, on a point of law from the ASL Tribunal 
to the Court of Session. Nor does the Bill recognise the cost of specialist input to appeals 
generally,  which hitherto has been met by the Scottish Executive. 

 
Para 76: information dissemination  
 
• Paragraph 76  refers to the costs of information dissemination about the new system that 

would be incurred by the Scottish Executive. A similar reference is needed under one of the 
paragraphs dealing with costs to local authorities (unless para. 90 is meant to include this 
aspect). Education authorities will incur costs in revising and rewriting information materials 
for parents, staff and others involved in the new system and spending time at meetings, etc. 
explaining this to them. Experience has shown that this does not come cheap.  Social Work 
services are also required,  under the Children (Scotland)  Act,  to publish details of the 
services and provide information about new policy, local guidance and procedures, and so will 
incur additional costs of their own as a result of the Bill.  
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Paras 78-83:  costs of local authorities  
 
• Integration of children and young people with ASNs into mainstream schooling will make 

new demands on teachers, social work  and other staff,  which will call for additional 
training and support. Integration will also impact on school estates strategies (access, 
adaptations, special equipment, etc). The presumption of mainstreaming will also require 
additional resources in such areas as classroom assistants or social support staff, 
residential or community-based respite care, home care, befriending and sitter services, 
etc. Although some of these costs will be attributable to other legislation, as mentioned in 
the Memorandum, the “imprecise” contribution of the  ASL Bill  to the costs of 
implementation is also likely to be significant. It has been estimated, for example, that 
expenditure on respite care alone  for the most complex cases could amount to some £1.2 
million. Returns by local authorities to Audit Scotland show that even under the present 
system, there has been a significant increase of 15 per cent in spending on SEN between 
2000-1 and 2002-3, with this increase varying from 25 per cent in a council at one extreme 
to 1.5 at the other. This pattern trend is likely to continue or even accelerate under the ASL 
system.  

 
• If ASL is to improve learning outcomes and the CSP is to be more than the Record of 

Needs under a new name,  identification and provision for ASL will need to encompass the 
whole child. This will mean significant new resource input from social work, health 
and other services, which under the existing recording system have played a lesser role. 
In practice, this will mean that there will be a need for more social workers, who even 
under the existing SEN system  are already in short supply, particularly in children’s 
services. Recent years have also seen a shift from hospital and residential care of children 
and young people  to  care in the community, without a corresponding transfer of resources 
from the health to the social work sectors. Significantly, the co-ordination of the planning 
and provision for a more diverse populations and a more comprehensive set of needs will 
fall on education. In most instances, school staff will most properly carry out this role. This 
will involve considerably greater case management time than the Record of Needs and a 
significant requirement for training across agencies. COSLA is particularly concerned that 
insufficient attention has been paid to the funding implications to enable schools to fulfil this 
role. 

  
• The Memorandum states that this Bill is not responsible per se for such increased 

demands.  COSLA, however,  believes that the additional management burden on 
schools is a direct consequence of the Bill. In addition, the implications with regards to 
recent legislation (e.g. presumption of mainstreaming, Direct Payments, Aftercare Bill) 
cannot be ignored. ASL will legitimise and strengthen the demands for social work and 
health services. These expectations will not be met without some further resource input. 
Social work services will be more closely involved in the development of Co-ordinated 
Support Plans (CSPs) and, indeed, may receive formal requests for service provision as 
part of the plan production.  In such circumstances COSLA is concerned that Social work 
services are drawn into the appeal process, with the consequent potential for increased 
costs. Without the required level of funding, the Bill’s provisions will be set up to fail. 

 
• Moreover, the longer-term impacts of advances in medical science that result in higher 

perinatal survival  rates and associated rises in parental expectations about ASL  provision 
should not be under-estimated in planning for future resource provision. 
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Paras 81-83:Additional support needs and Co-ordinated Support Plans  
 
• The definitions of Additional Support Needs (ASN) and of children requiring a Co-

ordinated Support Plan (CSP)  are wide ranging. Under these definitions, it  is inevitable 
that the  CSP will capture a wider range children and young people than under the existing 
Record of Needs (RoN) system, such as those with but with serious behavioural or other 
difficulties .  The assumption in the Memorandum is that 50 per cent of children with a RoN 
will require a CSP, plus another 0.6 to 0.3 per cent of the school population. In COSLA’s 
view this is an underestimate, we envisage that up to 3 per cent of the pupil population 
may be eligible for a CSP. Ultimately, until the Executive provides greater detail of the 
criteria for opening a CSP this is a matter for conjecture. However, in COSLA’s view 
unless, for example, it is intended to exclude a  large proportion of children attending 
special schools/classes (where therapy is delivered as an integral part of the provision) 
there would certainly be no fewer CSPs than RoNs currently being opened. Thus whilst the 
Executive estimates that the unit cost of preparing the CSP (£880)  may not be as high as 
preparing the Record of Need (£930) , the aggregates costs could be a lot  higher.  

 
• The CSP, through its link with the appeal process, will be used as lever by parents to 

secure additional resources, with significant negative impacts on the equity of resource 
distribution  if a plethora of appeals is generated by the Bill. This provision is not available 
under the existing system, under which part of the Record of Needs dealing with provision 
cannot be appealed against. 

 
• In addition, as EAs  will also have to carry out a CSP appraisal within prescribed time 

limits (no such limits applied to the drawing up of the RoN) and  this will place significant 
additional pressures on staff compared with the current system.  If  CSPs are to be 
completed within the prescribed timescales,  allowance will be made in cost estimates for 
‘peaks and troughs’ in the demands on officer time.   

 
• If CSPs are to capture children and young people with social, emotional and 

behavioural problems, they have a differential impact on the proportion of CSPs required 
between authorities, in so far as these problems are significantly associated with the 
incidence of deprivation.  Equally, as more children are supported in mainstream schools,  
the requirement for CSPs will increase, to reflect the need for external services across a 
wider number of schools for an increasingly diverse spectrum of educational, social, and 
health needs. 

 
• The proposed Code of Practice, setting out minimum standards of provision, may have 

major resource implications depending on the nature and detail of its content. For example, 
it may have particularly significant impact among authorities, where,  for a variety of 
reasons,  mainstreaming has been less advanced or developed. It will also impact 
differentially on rural areas, where per capita costs of meeting the required standards may 
be higher.  

 
• The Code of Practice notwithstanding, there are  seven references in the Bill to the power of 

Scottish Ministers to issue Regulations, which will have their own cost impacts.  These 
cover such matters as the work of Tribunals, information exchange, CSPs. As a result the full 
impact of the Bill cannot be completely  assessed at the present stage.   

 
• Identifying and addressing ASNs of children and young people will also make new 

demands on other service providers, particularly in health and social work, where 
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staff/funding shortages have been a source of concern even under the present system.  
Mainstreaming also impacts on other services, for example, by creating new 
demands/pressures in such areas as home or respite care for parents of children no longer 
in residential special schooling. There will also be resourcing implications for the 
development of ICT and data management systems as supporting information sharing 
systems are put in place.  

 
• The right of parents to demand a particular type of assessment (e.g. medical, 

psychological) over an above a request for their child’s ASNs will generate additional work 
that will have to be resourced;  indeed this is likely to mean that the previously calculated 
savings in the production of CSPs (in comparison to the RoN) will be lost. 

 
• Education authorities anticipate  coming under greater pressure from parents to make use 

of their new powers to identify and address the ASNs of children outwith the public 
sector school system (i.e. at independent schools or being educated at home) and 
children under 3 or not yet in “prescribed” pre-school education. EAs are also likely to 
come under pressure from independent schools to offer advice to them on request about 
the need for a child or young person to be considered for a CSP.  The power of EAs to 
arrange for children and young people with ASNs to attend schools in other parts of the UK 
or indeed outwith the UK will also have significant resource implications where EAs are 
brought under pressure to make use of this provision. If the Bill retains provisions which 
allow education authorities to provide services for other agencies, including private schools, 
there should be a clear power to charge for these services. 

 
• The management of the CSP carries considerable resource implications in terms of 

planning, working with other agencies,  involving parents, recording, monitoring and 
reviewing. 

 
• Parents and young people will be entitled to request  reviews of the CSPs within one 

year, putting extra pressures on staff ; although the EA may refuse a request it considers 
“unreasonable”, additional staff time may be taken up with appeals against their decision 

 
Para. 84: transition from school  
 
• the savings from the ending of the Future Needs Assessment will be offset by the work that 

has to be done for a larger population of pupils. Even though this may be phased 
differently, parents and young people will continue to expect their support needs to be 
assessed at the time of transition from school to work, further education or training. 
Young people will rightly demand a continuing high quality service in this regard.    

 
• Again there is concern about the resourcing implications of sub-section 19 (3), under which  

other agencies are exempted (e.g. further education colleagues) from complying with the 
EA’s request if this is incompatible with their statutory or other functions. In such a situation 
the EA could find itself having to divert its own resources to make alternative special 
provision that other agencies refuse to provide or fund themselves.  

 
Para 85: mediation  
 
• Education authorities will be under a new duty to publicise  and  provide independent 

mediation services, free at the point of delivery. The £1.85 million for this service being 
provided in-house by local authorities, as cited in this paragraph, is an under-estimate: 
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COSLA’s estimate of £2 million is based on a smaller cohort  of children than that 
estimated for ASL.   It is not clear if the costs of handling requests for  mediation have 
been taken into account under either of the service cost models presented.  

 
• Demand for mediation (and disputes resolution) is likely to be high especially during the 

transition period,  and particularly so among parents of children with a RoN but not a CSP. 
The capacity to meet this demand will be especially important for the credibility of the new 
arrangements and this needs to be resourced accordingly.  

 
• Although the EA is not obliged to grant access to these services to children at independent 

schools or educated at home, staff time will be taken up handling requests from parents  of 
these children,  unless of course the provisions of the Bill are restricted to public education 

 
Para 86: dispute resolution  
 
• the dispute resolution process for children with additional ASNs but not requiring a CSP will 

create new demands requiring additional work requiring resourcing if Ministers make use of 
their power to require such provision by EAs. In the early years of implementation in 
particular, the number of referrals could be quite high.  

 
Para 87: Named Contact, etc.   
 
• The Named Contact for parents and young people will have to be appointed at an earlier 

stage than under the present system; the EA will also have to appoint a CSP Co-ordinator 
to provide information and advice for children and young people with a CSP. In most 
instances it is likely that these two roles will be carried out by the school and the local 
authority respectively,  and this will have additional resource implications. 

 
• the right of all children and  young people  to participate in decision making processes, 

including those with complex needs,  will place significant new demands on staff compared 
with the present system, under which only parents and young persons (except for young 
persons with very complex needs)  have such a right.  

 
• during the transition to the new system, significant staff time will be taken up reassuring  

and explaining to parents of children with a record of needs that the level and type of 
support their children are receiving will continue to be provided, irrespective of whether 
they require a CSP or not 

 
• Education authorities will have to provide new information for parents and young 

people, as required under existing legislation,   explaining the new system and  involving  
major rewrites and publication of existing materials (including use of disability formats) and 
attendance at meetings for parents.  

 
• It is anticipated that the Bill will result in a significant increase in the number requests for 

accessing pupil records. Currently access to personal is covered by the Data Protection Act, 
but draft Regulations within Education (Disability Strategies and Pupils' Educational Records) 
(Scotland) Act 2002 wait to be put in force. These, at Regulation 3  define "educational record" 
as meaning “any record of information”. This will increase significantly the workload of 
education authority staff in relation to complying with any request. 

 
Paras 88-89:placing requests  
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• Parents of children with ASNs will be able to make placing requests for independent 

special schools (or for schools in other parts of the UK and possibly even outwith the UK), 
compared with only parents of children with a RoN under the present system. The numbers 
involved could be significant in the first few years as parents put the new system to the 
test, with cost impacts  in terms of both EA officer time and payment of school fees.   

 
• A significant factor in many placing requests for independent special schools lies in the 

enhanced access to health and social support services,  thus placing the financial burden 
on the EA instead of with the health boards. Provision should be made for resource 
transfer to the EA to meet such shortfalls.   

 
• Placing requests for independent special schools are also a function of such factors as 

geographical proximity, parental aspirations, and the supply of support services from other 
agencies (e.g. therapy). If the intention of the Bill is that the costs of meeting ASNs should 
be proportionate to the agencies supplying them, then this proportionality principle 
should be reflected in the Bill.  

 
• Since it is intended that the new legislation should reflect educational, social and health 

needs, all of these should be taken into account with regard to placing requests. Thus for 
example, the presumption of mainstream should apply where the proposed placement in a 
local authority special school would allow a child to be supported in his/her family and local 
community. In other words, in considering an appeal for an independent special school and 
local authority, EA Appeal Committee and the Tribunal should be persuaded that there are 
overwhelming benefits which merit removing a child from schooling and care as close as 
possible to the child’s family and community.  

 
• At the time when the proposals for revising the assessment arrangements were first 

considered it was envisaged that there would also be major changes to the organisational 
status and funding regime of Grant Aided Special Schools. In the event, the Grant 
Aided status has been maintained largely unaltered for the foreseeable future. In these 
circumstances, the conditions surrounding placing requests in these establishments should 
be more clearly targeted. The Scottish Executive should agree with COSLA and other 
relevant interests that the criteria for admission to a Grant Aided school should properly 
reflect their status as national facilities for the children with the most complex needs. This 
should include a requirement on Grant Aided schools to demonstrate an active 
commitment to work with local authorities to enable children to return to local authority 
provisions wherever practicable, at appropriate points in a child’s development. 

 
• The proposed system of dealing with placing requests via more than one route (through 

EA appeal committees for parents of children with ASNs but not  CSPs, and through the 
Tribunal for parents of children with  CSPs who are appealing against the nominated 
school) is likely to be a source of confusion and perplexity to parents and staff alike. 
Considerable officer time could be taken up getting to grips with and explaining the 
complexity of the system to parents and school staff. 

 
All of the above issues require continuing discussion between COSLA and the Scottish 
Executive, by reconvening, as suggested above, ASL Bill Financial Memorandum Working 
Group and through ongoing monitoring through a joint COSLA/SE working group.  
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PART II: PROVISIONS IN THE BILL 
  
Section 1: Additional support needs  
 
• COSLA very much supports the concept of additional support needs (ASN)  a providing a 

much broader basis for identifying and addressing the support needs of a wider range of 
children and young people, including those with social, emotional  and behavioural 
difficulties significantly affecting their learning. 

 
• We are nonetheless concerned about the focus of the Bill on an approach which  seems to 

place undue reliance on individualised interventions (by the EA or parents) to give children 
the support they require. We would much prefer to see the Bill take forward some the 
principles that underpin the School Standards (Scotland) Act and related developments, 
such as community schooling, where the focus is on making schools responsive to the 
support needs of all of their pupils  - through appropriate organisational and staff 
development, curricular flexibility, partnership with parents,  inter-agency co-operation – as 
to render interventionist approaches less intrusive or necessary.  

 
• We think that the Bill as it stands could be making much stronger connections with 

legislation and other developments relating to the integration of children’s services,  as well 
as with the wider framework of inter-agency co-operation  through community planning.    
There is a need to ensure that the Bill is seen as part of a wider agenda for promoting 
social inclusion and a holistic approach to child development and support. There is scope 
for building on the lessons from the Joint Futures Framework and working towards a fully 
integrated approach to provision, including single assessments.  

 
• There is also a danger that the Bill as it stands will create a three-tier system of children 

and young persons without ASN, those with ASN but not a Co-ordinated Support Plan 
(CSP),  and those with a CSP. The Bill  could perpetuate the existing system under which 
individuals with particular needs are come to be seen as distinctively different from the rest 
of the school population,  by youngsters becoming “labelling” as they are processed under 
the proposed system.  If the support needs of children and young people were to be met 
addressed a single assessment framework and through adequate resources for school and 
pre-school education,  then the opening of a separate CSP would be rendered less 
necessary and the labelling and bureaucracy surrounding this would diminish.   

 
• Clarity is required as to what counts as an “additional” support need. All children and young 

people in the educational system have support needs of one form or another. “Additional” 
support will also be relative to provision already in place. Clear guidance on this concept 
will be requires if inequities of provision as to be avoided. Clarification of the term 
“different” is also required.  For example, arguably any provision within the independent 
sector could fulfil this definition.  More particularly it could be taken to include Gaelic 
medium education, education in minority languages and faith schools, it would also include 
(perhaps intentionally) special provision with regard to music, dance etc. 

 
• The threshold against which ASL is required  -  to ensure that education is directed the 

development of pupils'  “fullest potential” -   is taken, under sub-section 1(2) of the Bill, from 
sub-section 2(1) of the Standards in Scotland’s Schools Act 2000. This may prove to be a high 
threshold for EAs to reach, and there therefore a need for clear guidance on how the Courts 
may set interpret this provision, given its potential cost implications.  
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Sections 2: Co-ordinated Support Plans  
 
• As recommended in For Scotland’s Children, there is a need for a single assessment 

framework for all children; a plethora of separate plans for children is not only bureaucratic 
and confusing but also at odds with a holistic approach to child development (and with best 
value). The CSP should link up with  other plans for children and young people (e.g. at risk,  
looked-after, chronically ill, etc) requiring support.  There should also be scope within the 
Bill for the identification of ASNs and the preparation of CSPs to be well integrated with 
Personal  Learning Plans and Individualised  Education Programmes. The roll-out of 
Integrated Community Schools and developments such as Health Promoting Schools 
should also  be expected to enhance a unified one-door approach.  

 
• We have a major concern about the definition of who will require a CSP. Sub-section 2 (1) 

(c) will capture any child or young person who requires support from an agency, in addition 
to educational support, regardless of whether such support  may be ordinarily available or 
readily accessed. Such a definition would embrace a significantly greater proportion of the 
population of children and young people than have a Record of Need, with the potential to 
generate even more bureaucracy and confusion than under the current system. (as well as 
carrying significant resource implications). Nor does it seem to sit well with the principle of 
minimum intervention, as a result of  co-ordinated inter-agency support being developed to 
a level at which only a very small and ever diminishing  proportion should require a CSP. It 
is also of particular concern that this sub-section is a significant change from the wording in the 
consultation draft of the Bill, and that this change was not referred to in the  Report of the 
consultation (at  Chapter 2,  pages 29-32). There is therefore an urgent requirement for 
clarification on this matter and if necessary, a reworking of the financial assumptions 
underlying the Bill. 

 
 
• There should be an early opportunity for local authorities to contribute to discussions about 

the meaning and application of the concepts “complex factor” and “multiple factors”, which 
are open to a range of possible interpretations. All parties will be keen to know in more 
detail how these concepts differ from the difficulties of children and young people with 
needs that are “pronounced,” “severe” or “complex” as to require a Record of Needs under 
the existing legislation.    

 
Section 3: General functions of EA in relation to ASN 
 
• The reference, in sub-section 3(2)(b),   -  to EAs not being required to make adequate and 

efficient provision of additional support if it  “is not practicable at a reasonable cost” –should be 
clarified, through the Code of Practice. This provision could be further under-pinned by a cross 
reference to the duty of local authorities to secure best value, under the Local Government in 
Scotland Act 2002.  

  
Section 4: Children and young person for whom EA are responsible 
 
• No comment  
 
Section 5: Other children and young persons  
 
• The explicit statements about the scope of the Authority's duties with regard to the co-

ordinated support plans for children outwith the public system are welcome.  However, the 
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Bill’s explicit references to such children and to independent schools are likely to raise 
expectations and lead to considerable additional demands on EAs, especially where 
there is a significant independent school population and/or parents who are seeking public 
funding for private or home education programmes. Assessing a child's needs in such 
circumstances is likely to be complex, time-consuming and liable in many instances to 
ambiguity that will result in a demand for additional support that is difficult to reconcile.  
This will lead to additional cost and to unnecessary conflict and dispute with parents and 
independent schools.  

 
• The application of the concept of ASN,  which is  by definition rooted in the public school 

system,  to private/independent arrangements is ethically, conceptually and operationally 
problematic. Where parents choose to make their own arrangements to discharge their 
legal responsibilities for their child’s education,  their privacy and choice should obviously 
be respected,  and on the a basis that parents are aware of the implications of opting out of 
the public schooling system In view of the variety of factors (class size, ethos, curriculum, 
staff qualifications, etc) involved, however, under what criteria the should local authority 
determine that the different or additional arrangements in an independent school,  in 
comparison with its own schools,  be such as to determine that an individual child had 
additional needs?   If it were feasible to define such criteria, then  the resource implications 
of properly assessing the provision and the child would be substantial and subject to 
dispute. As the definition of ASN normally refers to provision available in the public 
schooling system, it is recommended that the Bill be amended to reflect this approach. 
(This could be achieved through amending sub-section 1(3)  by inserting “”public” after 
“benefit from” in line 3; section 5 would then fall).  

 
Section 6: Assessments and examinations  
 
• COSLA welcomes the ending of the formal “assessment”  of SEN in favour of a more 

informal, holistic and staged approach concerned with all of the support needs of children 
and young people. One-off “assessments” are not the appropriate way of determining 
these needs. Assessments should be ongoing and relate to the changing educational and 
social situations of children as they move through the educational system.  

 
• The removal of compulsory medical and educational assessments is welcomed; the staged 

intervention approaches now widely in use have generally worked well in providing support 
for learning,  and it is to be hoped that such approaches will be carried over into the 
implementation of the Bill at an early stage.  

 
• Clear guidance is needed as to what counts as “reasonable” when the EA turns down a 

request for assessments to reduce the risk that this will lead to decisions being referred for 
judicial review.  

 
• The Bill repeals the definition in s 135(1) Education (Scotland) Act 1980 of psychological 

examination. In addition the recent Judicial Review of an authorities failure to open a Record of 
Needs considered the use of a consultative model by the Council’s Psychological Service as 
opposed to the traditional direct ‘face to face’ assessment of the child. s 22 (2)(a-i) of the Code 
of Practice makes no reference to   the nature and form that a psychological assessment could 
take and this should be clarified. In addition, no acknowledgement is made of the right of the 
pupil not to undertake any assessment if they are regarded as ‘Gillick Competent’ and this 
should be clarified as it may significantly affect access by the child to additional supports. 
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Section 7-9: Duty to prepare CSP  
 
• COSLA attaches great importance to the involvement of parents and young people in the 

drawing up of the CSP but is concerned that the Bill makes no reference to the rights of the 
child, which seems to be out of keeping with human/children’s rights legislation.  Account 
especially needs to be taken of situations in which the wishes of the child conflict with 
those of the parents, particularly on such an issue as the nomination of the school to be 
attended.   

  
 
Sections 9, 10 and 11  
 
• Reference is made in these and other sections of the requirement that other agencies must 

comply with requests for information etc. However, allowing any such agency to refuse to 
comply will place the education authority in a position of some vulnerability and open to legal 
challenge. It would assist if the Bill provided for a forum within which other agencies external to 
education were held to account and that any such disputes between the education authority 
and any external agency could be resolved. s 19(4) should therefore be revised by the 
insertion of “an approach by the education authority or otherwise” between the words “that” 
and “where” in the first line would be of assistance 

 
 
 
 
Sections 12-14 and schedule 1: ASN Appeal Tribunals   
 
• While not opposed to the setting up of the Tribunal, COSLA is concerned that this may 

unwittingly send out the message that adversarial approaches carry more weight than 
effective home-school partnership working to ensure that children get the best possible 
support in and out of school. There is also a danger that appeals to the Tribunal will be 
artificially increased if parents perceive this as a more favourable route than education 
authority appeal committees. It would be expected that in normal circumstances, the needs 
for substantial inter-agency support would be evident in advance of a placing request.  
Unless there was a significant change in circumstances giving rise to explicit reasons why 
a CSP should have become appropriate, the normal channel of appeal should be followed 
through to a conclusion. 

 
• Notwithstanding the intention to make the Tribunals “family friendly,”  there are concerns 

that parents who can afford to pay for legal representation will take better advantage of the 
system than parents who cannot.  The possible provision of support  or advocacy  from 
voluntary organisations will help to mitigate this concern, but only if such provision does not 
result in a two-tier system of support for the “haves” and “have nots”. 

 
• At least one of the members appointed to the Tribunal should be a representative of a local 

authority with the relevant knowledge and experience. 
 
Section 16: Mediation Services  
 
• COSLA supports the principle of mediation but believes that this service must not only be 

independent but also be perceived to be independent if it is to have the acceptance and 
confidence of all concerned. Consideration should therefore be given to the relative 
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benefits of the mediation service being run on a national  compared with a local basis, with 
reference to such issues as consistency of approach across Scotland,  economies of scale, 
sensitivity to local needs circumstances, etc. .  

 
• We see mediation as an informal process at its initial stages and as involving a formal 

independent mediator only in  a limited number of cases. The Bill or the associated Code 
of Practice should make it clear that formal mediation should be made available only if 
there is evidence, in each case,  that informal approaches - based on principles of 
partnership with parents -  have failed.  

 
• The section should be strengthened as to ensure that mediation encompasses the 

effective management of tensions that may occur between the support needs of 
children/young people and their parents/carers. 

 
• Many of the organisations currently offering mediation also employ solicitors to act on 

behalf of their clients. Local authorities would rightly be concerned lest there is any conflict 
in relation to these twin roles. Accordingly, an accredited system of national approved 
mediators should be introduced. 

  
Section 17: Disputes resolution  
 
• While not opposed to the setting up of arrangements for the resolution of disputes, COSLA 

is concerned that this will send out a message that adversarial approaches are more 
effective than home-school partnership working to ensure that children and young people 
get the best possible support with their education. The regulations should make it clear that 
referrals will only apply where all concerned can show that partnership approaches and 
mediation have failed. If the processes for handling concerns by parents, children and 
young people alike are properly in place at the earliest possible stages, then the need for 
dispute resolution procedures should be minimal.  

 
• As with the mediation service, careful consideration should be given to the relative benefits 

of disputes resolution being a national compared with an EA responsibility, with reference 
to such issues as consistency of approach, economies of scale, sensitivity to local 
circumstances, etc.  

 
• Disputes between parents or young people and the education authority can arise over 

many issues, just those involving ASL, and ministers should therefore make use of their 
powers to extend the disputes resolution procedure (and the mediation service) to all such 
disputes.  

 
Section 18  and schedule 2: Placing requests  
 
• We recognise that there will be circumstances where the support required is not available 

at EA schools and that provision at an independent special school would be more 
appropriate. However, the provision allowing parents of any child with ASN to request 
places at independent special schools goes against the grain of existing legislation, with its 
presumption in favour of mainstreamining.  In particular, the Bill  should make clear that 
educational considerations need to be informed by the presumption that normally a child  
will benefit from the a mainstream setting and from day-to-day care in a family and his/her 
local community. Any decision to grant a placing request for a residential school should be 
based on the overwhelming benefit  of such a decision, in light of the child’s educational, 
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health and social care needs. This could be achieved by amending paragraph 3(1)(d) of 
Schedule 2 (placing requests) as follows: in line 2,  insert "of the severity or type" after 
“additional support needs” and "level of" after “or”.  This would ensure that the provision is 
to be proportionate to the child's needs and thus support the efficient delivery of education 
and consistency with the spirit of the presumption of mainstreaming. This principle should 
be extended to the child’s needs in the round. 

 
Section 19: Other agencies 
 
• We are disappointed that other agencies (e.g. health boards) are allowed  to refuse to 

comply with a request from the EA, under the Bill, if compliance is “incompatible with” or 
“unduly prejudices” the carrying out of their duties or other functions. This goes against the 
grain of the Local Government in Scotland Act, which requires agencies like health boards 
to “assist” councils in carrying out their duty of community planning and could get in the 
way of the power of the council to advance well being.  The Bill should be used an as 
opportunity to strengthen joint working with health boards and other agencies. 
Subsections 19 (3) (a) and 19 (3) (b) send out the wrong signals and should be 
deleted.  

 
Sections 20 Power to prescribe standards for special schools 
 
Ministers already have powers to prescribe standards, etc. under sections 2 and 70 of the 
Education (Scotland)Act 1980 and s.13 of the Standards in Scotland's Schools Act 2000, as 
well as under those already being sought  under the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. So this section has an element of overkill.  
 
Section 21 Attendance at establishments outwith the UK  
 
• Clarification is required as to whether the provisions in the Bill relating to placing requests 

and appeals apply to this section.  
 
Section 22:  Publication of information for parents  
 
• The Bill and supporting information for parents about this should make clear the connection 

between support for ASN and the role and responsibilities of parents to provide active 
support both during and beyond the school day. They should get across the key messages 
that support for ASN lies not only with the EA and other agencies but also with parents 
through effective partnership with the school and the other support services. We are 
concerned about the suggestion in the Guide for Parents on the Bill that Ministers believe 
the Bill will "ensure that staff working in education, social and health services work with 
parents, and not against them".  This comment conveys a  distorted, adversarial  view of 
the relationship between parents and the educational system  that does not do justice to 
the professionalism and commitment of staff and the positive relationships with parents 
that prevail in the vast majority of circumstances. 

 
Section 23: Code of practice and directions  
 
• The Code of Practice should introduce a measure of consistency in provision for ASN; 

major limitation of the existing legislation on SEN is that it has led to significant variation 
between EAs in the proportions and sorts of children and young people assessed as 
having SENs and in recording practices. At the same time, the Code of Practice should be 
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no more prescriptive or intrusive than is absolutely necessary.  It is important that 
authorities can properly reflect a diversity of legitimate views and approaches and develop 
services in light of local circumstances.. Development of the Code should also take into 
very careful account the different starting points from which EAs have to implement the 
new system and the different contexts in which they work;   one-size-fits-all approaches 
should be avoided. COSLA very looks forward to working with the Scottish Executive in the 
development of the Code.    

 
 
• The Code should set out in the clearest possible terms the roles and responsibilities of 

other agencies in assisting the EA in ASN provision, including the circumstances,  under 
sub-section 23 (2) (d),  in which they could be required to give additional support.  

 
• The Code or associated guidance should make it crystal clear that that concept of ASN 

extends to all children and young people in public education who have or are likely to have 
difficulties affecting their learning that are significantly different from other youngsters. This 
should include such groups as children with social and emotional difficulties,  care 
responsibilities,  long-term illnesses, and language difficulties, as well as “looked-after 
children and “gifted pupils. SMART criteria should also set out the conditions or 
circumstances under which these difficulties are such as to require additional support and, 
if necessary, a CSP.  

 
• The Code should also include provision for the monitoring and review of the legislation, 

including such issues as expenditure incurred by local authorities and other agencies, 
shortfalls in provision, and referrals to mediation, disputes resolution, appeal committees 
and the ASN Tribunal.  

 
 
 
Section 28: Commencement  
 
A significant amount of planning will have to be undertaken to prepare for implementation of 
the legislation, including  ensuring that the transition from the recording system to the new 
system proceeds smoothly and that staff, other agencies and parents are well prepared. It 
does not look as if the time needed to prepare CSPs will be any less than the time taken up by 
the Record of Needs; time saved from the straight transfer of information from the RoN may 
be offset by the time taken up with parents of children with a RoN who will not be eligible for a  
CSP. Sufficient time (and resources) will be therefore needed to ensure that this work is done 
properly.  The commencement date should be determined only after due consultation with 
COSLA.  A timescale of at least two-years in the lead-up to implementation would seem 
realistic.  
 
COSLA 
11  November 2003.  
 


	ED_S2_03_9_3.pdf
	ED_S2_03_9_3.pdf
	Draft Education (Additional Support for Learning) (Scotland)
	The Scottish Executive Consultation Paper
	The UNISON Scotland Response
	Executive Summary
	Response
	For Further Information Please Contact:



