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COMMUNITIES COMMITTEE 

AGENDA 

1st Meeting, 2007 (Session 2) 

Wednesday 10 January 2007 

The Committee will meet at 10.00 am in Committee Room 5. 

1. Subordinate legislation: The Committee will consider the following 
negative instrument— 

the Home Energy Efficiency Scheme (Scotland) Regulations 2006, 
(SSI 2006/570). 

 
2. Subordinate legislation: The Committee will consider the following 
negative instrument— 

the Scottish Charity Appeals Panel Rules 2006, (SSI 2006/571). 
 

3. Schools (Health Promotion and Nutrition) (Scotland) Bill (in 
private): The Committee will consider its draft stage 1 report. 

 

Steve Farrell 
Clerk to the Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk
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The following papers relate to the meeting: 
 
Agenda Item 1 
 
Note by the Clerk (SSI attached) COM/S2/07/01/1 
 
Agenda Item 2 
 
Note by the Clerk (SSI attached) COM/S2/07/01/2 
 
Agenda Item 3 
 
Draft Report (Private) COM/S2/07/01/3(P) 
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COMMUNITIES COMMITTEE 
 

1st Meeting, 2007 (Session 2) 

Tuesday 9 January 2007 
 

Subordinate Legislation 
 
Title of Instrument The Home Energy Efficiency Scheme (Scotland) 

Regulations 2006, (SSI 2006/570) 
Standing Order 10.4 (Negative) 
Laid Date 30 November 2006 
Circulated to 
Members 

8 December 2006 

Reporting Deadline 15 January 2007 
 
Background 
 
1. These Regulations put into effect the changes in fuel poverty 
programmes announced in Parliament in March 2006. 
 
Energy Efficiency and Insulation 
 
2. Part 2 of the Regulations provides for the extension of eligibility for 
Warm Deal to families with a child who has been awarded a disability living 
allowance under section 71 of the Social Security Contributions and Benefits 
Act 1992. 
 
Central Heating Programme 
 
3. Eligibility for the central heating programme has been extended to 
provide for the upgrade of partial or inefficient systems for those in receipt of 
the guarantee element of Pension Credit. 
 
4. Another element introduced to the Scheme by the Regulations is the 
repair of non-functioning central heating systems where it is reasonable to do 
so, having regard to the likely lifespan and efficiency of the system.  A grant 
for repair of a system will only be paid where the cost of repair is between 
£400 and £750.  Where the cost of the repair exceeds £750, a grant for 
provision of a new central heating system may be made. 
 
Amounts of grant 
 
5. The Regulations also introduce a cap on the costs of individual 
installations, the purpose of which is to allow the greatest possible number of 
households to benefit from the Scheme.  The level of the cap will be kept 
under review and, while people will still have a choice of fuel type, the amount 
of grant available will be restricted to fuel types which do not breach the cap. 
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6. The amount of grant available for a central heating system is capped at 
£3500 but may go up to £5500 where no approved heating system can be 
installed for this amount and where the lowest cost approved system that can 
be installed does not exceed the upper amount. 
 
Previous Instruments 
 
7. The Committee considered the last set of Regulations at its meeting on 
12 April 2005.  The Committee did not have any comments to make on the 
policy aspects of the Regulations but noted the Executive’s undertaking that 
the 2006 Regulations would provide for a consolidation of the principal 
Regulations and subsequent amendments.  This instrument provides for this 
consolidation. 
 
Subordinate Legislation Committee Report 
 
8. The Subordinate Legislation Committee (SLC) raised a number of points 
in relation to this instrument.  The SLC report on the instrument is attached as 
the annex to this paper.1  
 
Recommendation 
 
9. The Committee is invited to consider any issues which it wishes to 
raise in reporting to Parliament on this instrument. 
 
10. The Committee is also invited to consider whether it wishes to 
include in its legacy paper a suggestion that its successor committee 
take evidence on the operation of the Scheme, following the 
implementation of these Regulations and the introduction of the new 
contract and the award of the central heating programme contract to 
Scottish Gas. 
 
 
 

Steve Farrell 
Clerk to the Communities Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 

                                                 
1 Subordinate Legislation Committee, 49th Report 2006 
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ANNEX 
 

Subordinate Legislation Committee Report 
 
The Home Energy Efficiency Scheme (Scotland) Regulations 2006, 
(SSI 2006/570) 
 
1. The Committee asked the Executive 5 questions on this instrument. 
 
Point 1 
2. The Committee noted that regulation 4(2) made provision for grants to 
be “withdrawn” and asked the Executive to clarify the meaning of this 
provision and in particular whether it meant that money already paid can be 
recovered. 
 
3. The Executive, in its response printed in Appendix 1, explains that the 
Regulations use the term “withdrawn” in circumstances where, because of a 
failure to make access available or to cooperate, no grant works can be 
carried out or no further grant works will be carried out. Grant will be paid for 
any grant works already carried out. The grant is paid directly to the installer 
for the works that are done, not to the applicant. There is no question of grant 
having to be recovered from applicants.  
 
4. The Committee is content with this explanation and reports that 
further information was requested from and supplied by the Executive. 
 
Point 2 
5. The Committee asked the Executive to explain what, if any, provisions 
there are for appeals against a decision to refuse or withdraw a grant. 
 
6. In its response the Executive explains that the Regulations deal with 
eligibility. However, the detailed application and appeals procedures are not in 
the Regulations. These are provided for by conferring functions on the 
administering agencies in terms of section 15(6) of the Social Security Act. 
The administering agencies will operate the application procedure which 
includes an appeals process.  
 
7. The Committee acknowledges that the detailed applications procedure is 
not included in the Regulations and that this is authorised by the parent Act. 
That the Regulations deal with eligibility is not however relevant to the need 
for an appeal procedure and we are not clear how such a procedure can be 
provided outside the Regulations.  
 
8. The Committee draws the attention of the lead committee and the 
Parliament to this instrument on the grounds that the regulations are 
unclear in this respect and may raise a devolution issue. 
 
Point 3 
9. The Committee asked the Executive to explain what, if any, provisions 
there are for appeal against decisions to terminate or suspend the 
appointment of an installer under paragraphs 8 and 11 of Schedule 1. 
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10. The Executive, in its response, states that Schedule 1 provides for the 
duties and powers of administering agencies. Their relationship with installers 
will be contractual and termination or suspension in appropriate 
circumstances is a matter for these contracts. In the event of a breach of 
contract, both the administering agency and the registered installer will have 
the remedies available under contract law.  
 
11. The Committee remains unclear as to how this would apply in relation to 
paragraph 11 and therefore whether it is compatible with Article 6 of the 
European Convention of Human Rights. 
 
12. The Committee draws the attention of the lead committee and the 
Parliament to this instrument on the grounds that the regulations are 
unclear in this respect and may raise a devolution issue. 
 
Point 4 
13. The Committee asked the Executive to explain the inconsistency in the 
use of the terms “agency” and “administering agency” in Schedule 1. 
 
14. In its response the Executive explains the term “administering agency” in 
schedule 1 is used in the first paragraph after each new subject heading. 
Thereafter, the word “agency” is used. The Executive considers that it is clear 
from the context that this is a reference to the administering agency as no 
other agency is mentioned. 
 
15. The Committee remains of the view that the terminology is inconsistent 
and draws the attention of the lead committee and Parliament to the 
instrument on the grounds of failure to follow proper legislative practice. 
 
Point 5 
16. The Committee asked the Executive to explain the provision in 
regulation 6(3) which appears to restrict the application of the Regulations to 
applications for grant described in that paragraph.  
 
17. The Executive, in its response, states that the provision in regulation 6(3) 
is declaratory as it explains the application of the Regulations in the 
transitional phase and does not restrict it.  
 
18. The Committee draws the attention of the Parliament and the lead 
committee to the instrument on the grounds that the form or meaning 
could be clearer. 
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COMMUNITIES COMMITTEE 
 

1st Meeting, 2007 (Session 2) 

Wednesday 10 January 2007 
 

Subordinate Legislation 
 
Title of Instrument The Scottish Charity Appeals Panel Rules 2006, 

(SSI 2006/571) 
Standing Order 10.4 (Negative) 
Laid Date 30 November 2006 
Circulated to 
Members 

8 December 2006 

Reporting Deadline 15 January 2007 
 
Background 
 
1. These Rules make provision for the process to be followed in making an 
appeal to the Scottish Charity Appeals Panel (“the Panel”) and also for the 
operation of the Panel. 
 
Operation of the Panel 
 
2. The provisions relating to the operation of the Panel detail procedures to 
be followed for the processing and determination of an appeal, the publication 
of the appeal decision and the criteria for the award of expenses. 
 
3. Part II of the Rules set out the provisions for the five elements of the 
appeals process: 

• the content to be included in a notice of appeal; 
• the action to be taken on receipt of a notice of appeal; 
• the distribution of information received to the parties to the appeal; 

and 
• the withdrawal of the appeal or objection to the appeal. 

 
4. Part III sets out provisions in relation to an appeal hearing, including 
details of the powers of the Panel to: 

• hold a hearing in private; 
• prohibit the recording of the hearing; 
• exclude any persons disrupting a hearing from that hearing; 
• make any direction necessary in relation to the hearing; and 
• alter the arrangements for the hearing. 

 
Award of Expenses 
 
5. The Rules allow for the award of expenses either against the appellant 
or OSCR.  Expenses may be awarded against OSCR where the Panel 
considers that the decision against which the appeal was lodged was 
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unreasonable and against the appellant where the Panel is of the opinion that 
the appeal was vexatious or that the conduct of the appellant in making or 
pursuing an appeal was unreasonable.  Expenses against either the appellant 
or OSCR may be awarded as a result of a request of postponement or 
adjournment of a hearing or the late amendment of reasons for an appeal or 
reply. 
 
6. In consultation on the award of expenses, there was support for the 
award of expenses where the award was in favour of the appellant but 
concerns were raised about the award of expenses against the appellant.  
Concerns particularly related to the nature of charities’ funds which can be 
tied to specific conditions that would not permit them to be used for the 
payment of such expenses. 
 
Subordinate Legislation Committee Report 
 
7. The Subordinate Legislation Committee (SLC) has raised a number of 
concerns about this instrument.1  The SLC report on the instrument is 
attached as the annex to this paper. 
 
8. The main concern raised by the SLC relates to the vires of rule 10 and 
the question of whether this rule makes provisions with regard to the 
constitution of the Panel or to the procedure and practice of the Panel.  The 
relevant enabling powers in connection with this are contained in schedule 2 
to the Charities and Trustee Investment (Scotland) Act 2005: 

• paragraph 1(4) which states that each Panel is to consist of 3 
members, and 

• paragraph 4(1) which enables Scottish Ministers to make rules as 
to the practice and procedure of the Panel. 

 
9. Rule 10 provides for the conduct of a hearing in the case of the absence 
of a member of the Panel, other than the Chair.  The rule would allow a 
hearing which as commenced in front of the 3 member Panel to continue to be 
heard, with the consent of both parties to the appeal, by the other 2 members 
and the Panel will still be deemed as properly constituted.  However, 
paragraph 1(4) of schedule 2 to the parent Act does not contain any exception 
to the requirement that the Panel will be constituted of 3 members and there is 
no power conferred on Scottish Ministers to create an exception in 
subordinate legislation. 

 
10. The SLC is of the view that rule 10 makes provision for the constitution 
of the Panel and that the parent Act does not provide for this to be done by 
subordinate legislation.  It has reported to the Communities Committee that 
there is therefore serious doubt as to whether the rule is intra vires. 
 
Recommendation 
 
11. The Committee is invited to consider any issues which it wishes to 
raise in its report to Parliament on this instrument, particularly given the 
                                                 
1 Subordinate Legislation Committee, 49th Report 2006 
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concerns raised in the report from the Subordinate Legislation 
Committee in relation to the vires of rule 10. 
 
 
 

Steve Farrell 
Clerk to the Communities Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk

mailto:steve.farrell@scottish.parliament.uk
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ANNEX 
 

Subordinate Legislation Committee Report 
 

The Scottish Charity Appeals Panel Rules 2006, (SSI 2006/571) 
 
1. The Committee asked the Executive 3 questions on this instrument. 
 
Point 1 
2. The Committee asked the Executive to explain the vires for rule 10 (and 
18(2)) standing paragraph 1(4) of schedule 2 to the parent Act and the fact 
that the enabling power enables rules to be made as to the practice and 
procedure of panels but does not mention the constitution of the Panel. 
 
3. The Executive, in its response printed in Appendix 2, explains that the 2 
provisions of rule 10 allow procedures to be put in place so that a hearing 
before the Panel is not stopped or delayed unnecessarily due to the inability 
of a member of the Panel to attend on the day of the hearing. The Executive 
considers both provisions to be within the vires of paragraph 4(1) of schedule 
2 to the Act. 
 
4. However, the Committee considers that the parent Act does not provide 
the necessary powers and therefore draws the attention of the Parliament 
and the lead committee to the instrument on the grounds that there is 
serious concern as to whether it is intra vires in relation to rule 10. 
 
Point 2 
5. The Committee asked the Executive to explain whether the power to 
submit documents etc electronically under rule 24 is to apply in all cases or to 
notices other than those sent under rules 3(1), 6(1)(a) and 7(a), given the 
reference to writing in those provisions. 
 
6. In its response the Executive states that the power in rule 24 allows the 
Secretary flexibility to accept electronic communications when appropriate in a 
particular case. To that extent, the starting point for appeals will be that all 
notices will require to be sent to the Panel in writing. 
 
7. The Committee draws the attention of the Parliament and the lead 
committee to the instrument on the grounds that its meaning could be 
clearer at rule 24. 
 
Point 3 
8. The Committee noted with respect to paragraph (5) of rule 18, that no 
provision is made in the Rules as to the time within which an appeal may be 
made to the Court of Session. Paragraph 4(2)(g) of schedule 2 to the parent 
Act indicates that Rules may make provision for this purpose. The Committee 
therefore asks whether it is intended to make appropriate provision in some 
other way. 
 
9. The Executive, in its response, states that it does not intend that a 
specific provision be made in the rules for this purpose and that in the 
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absence of such a provision the Rules of the Court of Session and in 
particular rule 41.20 will apply. 
 
10. The Committee reports that further information was requested from 
and supplied by the Executive. 
 

 


	COM.S2.07.01.A - Agenda.pdf
	COM.S2.07.01.1 - Home Energy SSI.pdf
	COM.S2.07.01.2 - Charity Appeals Panel SSI.pdf

