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COMMUNITIES COMMITTEE 

AGENDA 

2nd Meeting, 2004 (Session 2) 

Wednesday 14 January 2004 

The Committee will meet at 10am in Committee Room 2. 

1. Antisocial Behaviour etc. (Scotland) Bill: The Committee will take oral 
evidence at Stage 1 from—  

Tim Hopkins, Policy Worker, Equality Network; 
 

Robert McKay, National Co-ordinator, National Autistic Society Scotland; 
 
Angela Yih, Policy Officer, Age Concern Scotland. 

 
2. Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee will 

consider its approach to the Bill at Stage 1.  

 

 

Steve Farrell 
Clerk to the Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 
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COMMUNITIES COMMITTEE 
 

Wednesday 14 January  
 

ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

Written evidence from Disability Rights Commission 
 

 
Anti-Social Behaviour (Scotland) Bill 
 
Prior to the Communities Committee’s evidence session on the equality 
aspects of the Anti-Social Behaviour (Scotland) Bill, the Disability Rights 
Commission (DRC) would welcome the opportunity to briefly outline its views 
and concerns in this area.  This follows on from previous discussion between 
the DRC and the Executive on the Bill.  Firstly we welcome the fact the Bill 
includes a specific equal opportunities commitment. This is a welcome 
advance on the consultation paper, and will ensure that public authorities will 
need to take equal opportunities considerations into account. We also 
recognise that the Bill has the potential to help improve lives of many people 
in our communities – including disabled people – who face antisocial 
behaviour. There are two further key issues which we feel need to be 
addressed: questions around the bullying, harassment and abuse faced by 
disabled people in their day-to-day lives, and the need to draw a clear 
distinction in the Bill between intended and non-intended effect when defining 
anti-social behaviour.  
 
Research carried out for the DRC indicates that over a quarter (26%) of 
disabled people in Scotland have experienced harassment in public in relation 
in public, with one in twenty people reporting that this is a regular occurrence1.  
It is entirely unacceptable that an individual should live in daily fear of verbal 
or physical abuse simply because they are perceived to be different.  
However, the DRC believes that the appropriate avenue for dealing with this 
type of offence is to introduce changes to the criminal law in Scotland.  
Crimes motivated by hatred or malice towards a social group – hate crimes – 
should not be bracketed within the broader category of anti-social behaviour.  
While aware of the distress and misery anti-social behaviour causes many 
individuals and communities in Scotland, we believe that hate crime is 
qualitatively different, being in essence the discriminatory targeting of people 
because they are, or are perceived to be, a member of a particular social 
group.  In these instances, it should be for the criminal justice system to 
address this discrimination through increased powers and duties in areas 
such as detection, recording, and sentencing.  The DRC sits on the Scottish 
Executive Hate Crimes Working Group, which is expected later this month to 
publish a consultation document detailing the issues and potential responses 
to the issue of hate crime in Scotland.   
 

                                      
1 Disability Rights Commission, ‘Scottish Disability Awareness Survey 2002’, July 2002. 
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The second issue on which we would like to comment concerns the definition 
of anti-social behaviour.  There is a concern that the Bill’s provisions could 
unintentionally catch certain types of behaviour arising from some disabled 
persons’ impairments.  There is a worry, if this is the case, that the effect of 
this might be inadvertently discriminatory, unless it is made clear that 
behaviour should only be regarded as anti-social if there is evidence not just 
of effect and but also intent.  In certain circumstances a person’s behaviour 
could inadvertently cause alarm or distress without there being any intention 
on the part of the individual to do so.  A person with autism could in certain 
circumstances be perceived as behaving in an erratic or even alarming way, 
despite having no intention to cause distress.  The same could be true for a 
person experiencing mental health difficulties.  We are sure that this is not the 
intention behind the Bill and therefore believe that clarification of the definition 
of anti-social behaviour may be helpful in avoiding any misunderstandings.  
 
There is also a danger that disabled people who have themselves been the 
victims of crime or anti-social behaviour find themselves labelled as behaving 
in an anti-social manner.  The committee will recall a recent, distressing and 
much-publicised case in which a woman who had been a victim of a serious 
crime was herself arrested because she was deaf without speech, and the 
attending officers misinterpreted her distress and lack of verbal 
communication as evidence of disorderly behaviour and substance abuse.  
 
We welcome the equal opportunities requirement at section 107 of the bill, 
and believe that a clear definition of anti-social behaviour would prove useful 
in ensuring that those bodies that will be discharging functions under the new 
legislation will be able to meet this requirement.   
 
 
Bob Benson 
Director, Scotland 
Disability Rights Commission 
7 January 2004 
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COMMUNITIES COMMITTEE 
 

Wednesday 14 January  
 

ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

Written evidence from the National Autistic Society Scotland 
 

 
The National Autistic Society Scotland is one of the leading charities for people with 
autistic spectrum disorders.  It has a membership of over 1,000 and a network of 9 
parent-led branches across Scotland.  The National Autistic Society Scotland is part 
of a UK-wide organisation, the National Autistic Society (NAS).  The NAS is in a 
unique position to comment on issues affecting people with autistic spectrum 
disorders because it has offices in all 3 nations of Great Britain. The NAS has a 
membership of over 12,000, a network of 57 branches, and 60 affiliated 
organisations in the autism field. The NAS exists to champion the rights and interests 
of all people with autism and to ensure that they and their families receive quality 
services, appropriate to their needs. There are approximately 520,000 people with 
autistic spectrum disorders in the UK. 
 
The National Autistic Society welcomes the opportunity to submit evidence to the 
Communities Committee on the Anti-social Behaviour Etc (Scotland) Bill1.  The 
Scottish Executive’s proposals in the Bill create a number of potentially serious 
implications for people with disabilities.   
 
Anti-social behaviour and autism 
Autistic spectrum disorders are a lifelong developmental disability that affects the 
way a person communicates and relates to people around them.  People with autistic 
spectrum disorders experience difficulties with social interaction, social 
communication and imagination – known as the ‘triad of impairments’.2
 
Children and adults with autism are often victims of anti-social behaviour as they can 
often be socially naïve and may find themselves bullied and exploited.  They can also 
sometimes display challenging as well as obsessive and ritualistic behaviours.  This 
could include stereotyped movements, poor awareness of personal space, repetition 
of strange sounds and words, lack of flexibility of thought or becoming very upset 
because of changes in routine.  Unfortunately, these behaviours could be interpreted 
as being anti-social and the NAS is concerned that the provisions in the Bill could 
lead to people with autism being wrongly criminalised.  In particular, the Bill extends 
a lot of existing measures for those over 16 to children under 16.  We fear that some 
children with an autistic spectrum disorder could be criminalised as a result of the 
provisions in the Bill. 
 
 
 
                                                 
1 The Anti-social Behaviour Etc (Scotland) Bill can be downloaded from: 
http://www.scottish.parliament.uk/bills/index.htm#12  
2 Wing, L. and Gould, J. (1979) Severe impairments of social interaction and associated abnormalities 
in children: epidemiology and classification. Journal of Autism and Developmental Disorders, Vol. 9(1), 
pp. 11-29 
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Definition of anti-social behaviour 
The NAS has serious concerns about the definition of anti-social behaviour within the 
Bill. The definition leaves understanding of what constitutes anti-social behaviour 
open to interpretation and would mean that enforcement of the Bill would be 
extremely inconsistent. It would also mean that those behaviours displayed by people 
with autistic spectrum disorders highlighted above could be interpreted as being anti-
social and criminal. Discrimination against a person for a reason relating to their 
disability is illegal under the Disability Discrimination Act 1995. 
 
The Bill’s definition of anti-social behaviour in section 110(1) is extremely general and 
does not even require any negative consequences to have occurred as a person is 
deemed to have engaged in anti-social behaviour, including speech, if person A: 
 

(a) acts in a manner that causes or is likely to cause alarm or distress; or 
(b) pursues a course of conduct that causes or is likely to cause alarm or 

distress 
to at least one person who is not of the same household as A 
(bold and italics – NAS emphasis) 

 
Therefore, a person with an autistic spectrum disorder could display a strange 
behaviour 
which does not harm anybody and this could be interpreted as ‘likely to cause’ 
distress.  This 
definition does not differentiate between intended and unintended anti-social 
behaviour.  Consequently, the NAS would like to see the definition used in the Bill 
amended to reflect intent in anti-social behaviour. 
 
One definition of anti-social behaviour could be:  
 

Wilfully or recklessly acts in a manner that he knows will cause or is likely 
to cause alarm or distress; or 
pursues a course of conduct that he knows wilfully or recklessly causes or 
is likely to cause alarm or distress   

 
In this proposed amendment, ‘wilfully or recklessly’ refers to the intention to do the 
act and ‘he knows’ refers to the awareness of the consequences.  For someone with 
an autistic spectrum disorder, they may do or say something that may be perceived 
to be anti-social but they do not have the necessary knowledge or understanding of 
the effect of their actions on another person. 
 
An amendment proposing the term ‘reckless’ in the definition of anti-social behaviour 
was moved at the Lords Committee Stage of the Anti-social Behaviour Bill going 
through at Westminster (now an Act).  Lord Clement Jones who proposed the 
amendment believes that the term ‘reckless’ may help differentiate between those 
whose behaviour is knowingly anti-social and those whose behaviour is directly 
related to their disability.  It has been suggested that the legally recognised term 
‘mens rea’ be considered as a way of highlighting this point. 
 
The NAS believes the Communities Committee has the option to change the 
definition of anti-social behaviour as used in the Bill under section 110(1) because 
there are two examples in the Bill where a different interpretation of the definition is 
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used.  The first instance is section 4(3) in relation to ASBOs which states that ‘the 
sheriff shall disregard any act or conduct of the specified person which that person 
shows was reasonable in the circumstances’.  This introduces the concept of the 
person showing reasonableness when doing something which may be perceived to 
be anti-social and provides an additional tier in judging what constitutes anti-social 
behaviour. 
 
The NAS would like the Committee to consider amending section 4(3) as the wording 
is unhelpful to someone with an autistic spectrum disorder who might be incapable of 
showing the reasonableness of his/her behaviour.  A representative of the person 
affected by autism might be able to do this instead.  An amendment could therefore 
be: 
 

shall disregard any act or conduct of the specified person which is shown to 
be reasonable in the circumstances. 

 
Another part of the Bill where a different definition of anti-social behaviour is used is 
in Part 7 on anti-social behaviour notices in housing.  Section 64(4) states that 
 
       (4) For the purposes of this Part, a person engages in antisocial behaviour if the 
person- 

(a) acts in a manner that causes or is likely to cause alarm, distress, nuisance 
or annoyance; or 

(b) pursues a course of conduct that causes or is likely to cause alarm, 
distress, nuisance or annoyance, 

            to a person residing in, visiting or otherwise engaging in lawful activity at, or  
  in the locality of, a relevant house. 
 
Again this definition in relation to housing raises the same concerns we have with 
regard to the definition in section 110(1) in that it does not differentiate between 
intended and unintended anti-social behaviour. 
 
Precedents have already been set in the Bill for different definitions of anti-social 
behaviour which create inconsistencies in the application of the Bill.  Therefore, the 
NAS believes the Committee should be open to amending the definition of anti-social 
behaviour as used in section 110(1), section 4(3) and section 64(4) to ensure that 
people with autistic spectrum disorders are not discriminated against as a direct 
result of their disability. 
 
Whatever amended definition of anti-social behaviour is used in the Bill, however, the 
most important issue is that people with autistic spectrum disorders should not be 
caught up in the Children’s Hearings or criminal justice system because of behaviour 
which is directly related to their disability. 
 
Anti-social behaviour orders (ASBOs) 
The NAS is concerned that measures such as extending ASBOs to 12-15 year olds 
under section 4(2) will criminalise some vulnerable children and young people.  This 
measure is intended for the small number of persistently anti-social young people for 
whom existing deterrence measures are not sufficient.  Children with autistic 
spectrum disorders could fall into this category because some have difficulty in 
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learning from their mistakes, they have a tendency to do things repetitively, and may 
become involved in repeat occurrences of anti-social behaviour3.  
 
For under-16s, a new duty will be introduced on local authorities and registered 
social landlords (RSLs) to consult the Reporter before applying for an ASBO under 
section 8.  Notwithstanding this, the NAS is aware that there is a lack of autism 
awareness within the Children’s Hearings system.  While the NAS has provided basic 
autism awareness training to some Children’s Panel members in Dundee, Fife, Perth 
and Kinross, West Lothian and Glasgow, autism awareness training should be 
provided to all Children’s Panel members in order to ensure that all children with 
autistic spectrum disorders have a fair hearing.   
 
Autism awareness training should also be provided to Reporters and social work staff 
in the criminal justice service.  One social work criminal justice service has said there 
have been a number of instances arising where social work staff have experienced 
difficulties in supporting children with autistic spectrum disorders.   
 
 
Case Study: 
A parent who contacted the NAS said her 10-year old son Mark* was appearing 
before a Children’s Panel. Although the social work department was aware that Mark 
had autism, no arrangements were put in place to account for this.  Mark found the 
whole experience very distressing, especially being in a room with lots of people.  
When asked questions by Panel members, Mark would nod.  However, when his 
mother asked him afterwards if he understood what the Panel members were asking 
him, he said ‘No’.  
 
*  Not his real name 
 
The NAS has provided basic autism awareness training to social work staff in 31 
local authorities in Scotland as part of a 3-year project funded by the Scottish 
Executive, but this training needs to be an on-going process.   
 
Parenting Orders 
Section 76 introduces parenting orders and section 77 states that they can be used 
where a child has engaged in anti-social behaviour or criminal conduct and the 
Reporter can apply for parenting orders for these reasons as well as for improving 
the welfare of the child.  The policy memorandum (para 134) gives examples of 
situations which could lead to parenting orders being imposed including ensuring the 
child attends school or that the child avoids contact with other disruptive children.   
 
Parenting orders can effectively blame parents for behaviour caused by their child’s 
disability.  For example, in education, some children with autism truant from school 
because of bullying or may lash out against the perpetrators of bullying.  Some may 
display challenging behaviour in class because they may not understand what is 
happening during lessons and/or their needs have not been recognised by staff. 
 

                                                 
3 Debbaudt, D (2002) Autism, advocates, and law enforcement professionals, Jessica Kingsley 
Publishers, 1st ed, pp 109 
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The NAS believes that parenting orders used in the context of education makes the 
assumption that truancy and behavioural problems are the sole responsibility of the 
pupil and their parents. It does not take into account the responsibility of schools or 
education authorities to ensure that there is a coherent behaviour policy, good 
classroom management, support for pupils from appropriately trained staff, anti-
bullying strategies and numerous other systems that should be in place.  
 
We are aware of many cases where pupils with autistic spectrum disorders have 
been excluded from school due to a failure on the part of the school.  An NAS survey 
found that 21% of children with autism have been excluded from school at some 
time, the most common reason given being that the school was unable to cope with 
the child.4   It is unacceptable to criminalise the parent of a child with an autistic 
spectrum disorder because a school has failed to put in appropriate measures to help 
support them.  
 
The NAS is particularly concerned with sections 77(4)(b) and 77(5)(b) Bill which 
states that local authorities can apply for parenting orders to be issued in order to 
prevent further displays of anti-social behaviour by the child. Although this may be an 
appropriate measure for some children, this is discriminatory for children with autistic 
spectrum disorders. It will not always be appropriate to attempt to ‘prevent’ what is 
perceived to be anti-social behaviour if this does not cause harm. Children with 
autistic spectrum disorders have a social and communication disorder and therefore 
it would be unfair to expect their behaviour to always be socially appropriate, 
especially if school staff have little training in understanding autism or there is not 
enough support provided.  It is wholly egregious to punish parents for the behaviour 
of their child when that behaviour is caused by their disability. 
 
Housing 
The NAS has concerns with the Executive’s proposals in the policy memorandum 
(para 25) to link ASBO’s for under-16s to provisions in the Housing (Scotland) Act 
2001.  This would allow a social landlord to convert the tenancy to a short Scottish 
secure tenancy (SSST) if an ASBO is granted to someone aged under-16 residing in 
that house.  Under an SSST, the landlord has the power to evict a whole household 
on grounds either related to or unrelated to the ASBO, prior to the tenancy agreed in 
contract having ended.   The NAS believes it is unfair to penalise a whole family by 
threatening their tenancy because of the behaviour of a child with autistic spectrum 
disorders who has an ASBO granted against them. 
 
Anti-social Behaviour Strategies 
The Bill requires all local authorities to jointly prepare with the relevant chief 
constable a strategy for dealing with anti-social behaviour in the authority’s area and 
to publish that strategy.  Section 1(6) states that in preparing, reviewing and revising 
the strategy, each local authority shall consult with certain individuals as well as 
‘community bodies and other persons as the local authority consider appropriate’.  
The NAS would wish to be considered as a community body to be consulted in any 
guidance developed by Scottish Ministers as called for in section 1(9).   
 

                                                 
4 Barnard et al, (2000), Inclusion and autism: is it working? London: National Autistic Society, p.19 
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The NAS would like to see guidance include standards which ensure that people 
affected by autistic spectrum disorders and their families are consulted by local 
authorities when anti-social behaviour strategies are being developed; to ensure that 
the strategies do not discriminate against people with disabilities; and to protect 
people with disabilities who are victims of anti-social behaviour. 
 
Disability Discrimination Act 1995 
Public bodies such as local authorities and the police will be expected to comply with 
duties imposed by equality legislation such as the DDA.  Moreover, the Executive 
believes that children with disabilities and special needs will have all their 
circumstances taken into account when deciding the best means of dealing with 
difficult behaviour.   
 
Despite these assurances, as a parent-led organisation, the NAS knows that children 
with autistic spectrum disorders are already being caught up in the Children’s 
Hearings system because of the nature of this ‘hidden’ disability.  When they are in 
the system, often their needs are not appropriately met as the case study above 
demonstrates.  This is why merely expecting public bodies to adhere to the DDA is 
not robust enough to ensure people with autistic spectrum disorders are not caught 
up in the Children’s Hearings or criminal justice system in the first place.  An 
amendment to the definition of ‘anti-social behaviour’ is a more effective way of 
achieving this.  
 
 
 
 
For further information, please contact: 
 
Shabnum Mustapha 
Policy and Campaigns Officer - Scotland 
The National Autistic Society Scotland 
Central Chambers, First Floor 
109 Hope Street 
Glasgow, G2 6LL 
 
T. 0141 221 8090 
E. shabnummustapha@nas.org.uk  
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COMMUNITIES COMMITTEE 
 

Wednesday 14 January  
 

ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

Written evidence from Age Concern Scotland 
 
The Generation Gap ? 
 
In November last year a group of teenagers and older people got together to 
discuss the topical subject of anti-social behaviour.  The event was organised by 
Age Concern Scotland and Barnardo’s in an attempt to look at three areas:  the 
nature of anti-social behaviour, what causes it, and how it can be tackled. 
 
Both generations found some common ground in terms of experience or 
observation of the subject and its effect on them. 
 
The experiences 
 
Examples of antisocial behaviour identified by young people included: 
verbal harassment 
destruction of property 
drugs and alcohol usage by children as young as 10 years as well as teenagers 
teenagers bullying younger children 
racism 
  
They identified gangs as a source of fear and thought that peer pressure, fear of 
isolation, lack of things to do, and gaining a status, caused people to join.   Fear 
of going out at night was the main effect of antisocial behaviour. 
 
Older people identified the same subjects but added the following: 
 
lack of respect for the environment 
lack of respect for other people 
noise from neighbours 
rowdy behaviour in libraries 
institutional antisocial behaviour by companies and organisations 
 
The result is fear and intimidation, stress and isolation.  
 
The causes 
 
The younger people believed that the causes were primarily peer pressure,   
desire for attention, and the need to impress friends.  Drugs and alcohol were not 
necessarily seen as root causes, but factors that increase the likeliness of bad 
behaviour.  Other causes listed were the lack of response from the police,  
feelings of anger, and having nothing else to do. 



COM/S2/04/2/4 
 

 2

 
 A lack of alternative activities and places for young people to go, such as 
projects and youth clubs, combined with transportation difficulties, make many 
young people feel that being on the streets is the only other option. 
   
Age Concern members focused on the importance of peer pressure/group 
influence as well but in addition believed some of the main causes were lack of 
moral values in education and diminished religious practice. The roots were 
considered to be poor examples set by adults, the home environment, weak 
parenting, and the changing shape of the family. Other causes discussed 
included increased drug and alcohol problems, breakdown in the community,  
isolation from one’s neighbours, and lack of self-respect.  They also identified a 
lack of leisure places for some groups.  A final cause noted was dissatisfaction 
due to the effect of poverty and deprivation combined with the power of 
advertising. 
 
The solutions 
 
At the end of the day both age groups combined to discuss possible solutions to 
the problems.  All agreed that current approaches to anti-social behaviour are, for 
the most part, ineffective. In many cases, those who participate in anti-social 
behaviour get away with it, or that calling the police, or fining do not result in a 
change of behaviour.  Suggested solutions for dealing with anti-social behaviour 
centred on preventative and community solutions—such as youth clubs and 
more community involvement—rather than punitive ones. There was an 
emphasis on allowing young people to have a voice in the facilities for them in 
their communities.  
 
Police  
Strong feelings existed that police approaches are inconsistent. Often they do not 
care, believe or take seriously reports made to them, and delay in responding to 
calls. It was noted that police will merely “have words” with the troublemakers. 
Many of the young people felt they could not trust the police.  
 
Because of these problems, many of the suggestions for prevention focused on 
the police.  Increased school visits by community police was suggested.  A 
consensus believed there should be a strong community police presence and 
more police on the streets. This would make people feel safer, and also build 
relationships, trust, and confidentiality between communities and the police. 
Some thought a curfew would be effective.  
 
Young people remarked that the proposed police power to disperse groups was 
problematic considering that groups can provide safety to people who would 
otherwise feel vulnerable. A group can offer protection from abuse and attacks. 
 
Parenting & punishment 
The younger people unanimously agreed that offenders should be held 
responsible and punished for their actions, not parents. Not only did they believe 
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this in principle, but they agreed that in practice fining parents does not 
effectively deter further acts of anti-social behaviour. The older people felt that 
parents should be held responsible.  There was, however, general agreement 
that there should be an overt focus on rehabilitation as well as punishment, and 
that harsh punishment would only provoke a negative response.  
 
Facilities/activities for young people in the community 
 
All agreed in the importance of involving young people in the planning of 
services.  One suggestion was a school survey for this purpose.  Facilities such 
as drop in centres, youth clubs and pleasant parks were suggested.  
 
A recurring theme in the discussion was the current lack of transportation and 
other resources.  Young people agreed the benefits of youth clubs, but these 
were scarce.  In some areas there were none.  Help with transportation was seen 
as a necessity, otherwise it was impossible or unsafe to make use of any 
available facilities. There was a consensus that there should be more 
opportunities for young people to engage with the community in activities and to 
get involved in tidying up the community.  
 
 
Conclusions 
 
Although both generations had some different perspectives, there were many 
similarities in how both were affected, and suggestions for tackling the problems. 
 
What are the common types of  anti-social behaviour and what causes it? 

• Vandalism, destruction of property, bullying, fighting, and noise 
• gangs are frequently associated with anti-social behaviour 
• young people felt anti-social behaviour is primarily caused by social 

pressures and lack of alternative activities 
• the older group felt that anti-social behaviour is primarily caused by a 

breakdown in the community and a moral void. 
• other contributing factors include drugs and alcohol, and inconsistent 

police responses. 
 

What are the solutions?  
• The need for a consistent response from the police 
• desirability for community police and their greater presence  
• accessible and affordable transportation  
• more community activities and youth clubs designed around younger 

people’s expressed requirements 
• young people believed participants should be accountable for their 

actions, while Age Concern members felt parents should be held 
responsible  

• recognition of the need to focus on rehabilitation and not just punishment 
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• the importance of involving young people in the community and allowing 
them choice.  

 
Comments from Age Concern Scotland 
 
As well as offering insight into the views on anti-social behaviour from two 
different generations, this discussion highlighted remarkable similarities in the 
expressed views and needs of both groups in terms of their quality of life.  For 
many years we have been demanding that older people have their voices heard, 
have input into the design of their services, and are offered choice and control.  
We have also campaigned for accessible and affordable transport for older 
people to enable them to participate in the community, and to lessen fear and 
isolation.  Younger people require no less.  
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