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COMMUNITIES COMMITTEE

AGENDA

2nd Meeting, 2003 (Session 2)

Wednesday 10 September 2003

The Committee will meet at 10am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Subordinate legislation: Mary Mulligan MSP (Deputy Minister for
Communities) to move—

S2M-188: The Draft Housing Grants (Assessment of Contributions)
(Scotland) Regulations 2003

S2M-187: The Draft Housing Grants (Minimum Percentage Grant)
(Scotland) Regulations 2003

S2M-186: The Draft Civic Government (Scotland) Act 1982 (Licensing
of Houses in Multiple Occupation) Amendment Order 2003.

2. Subordinate legislation: The Committee will consider the following negative
instruments—

the Home Energy Efficiency Scheme Amendment (Scotland)
Regulations 2003 (SSI 2003/284)

the Improvement and Repairs Grant (Prescribed Valuation Band)
(Scotland) Order 2003 (SSI 2003/314).

3. Work programme: The Committee will consider its work programme.

4. Anti-social behaviour: The Committee will consider a paper by the Clerk.

5. Debt arrangement scheme: The Committee will consider its approach to the
Executive’s consultation on draft subordinate legislation.

Jim Johnston
Clerk to the Committee

Tel. 0131 348 5211
email: james.johnston@scottish.parliament.uk
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COMMUNITIES COMMITTEE

10 September 2003

SUBORDINATE LEGISLATION

The draft Housing Grants (Assessment of Contributions) (Scotland)
Regulations 2003 (draft)

The draft Housing Grants (Minimum Percentage Grant) (Scotland)
Regulations 2003

The draft Civic Government (Scotland) Act 1982 (Licensing of Houses in
Multiple Occupation) Amendment Order 2003

The Home Energy Efficiency Scheme Amendment (Scotland)
Regulations 2003 (SSI 2003/284)

The Improvement and Repairs Grant (Prescribed Valuation Band)
(Scotland) Order 2003 (SSI 2003/314)

1. The following instruments were previously circulated to Committee members
on 12, 19 and 24 June 2003.  An Executive Note accompanies each
instrument.  No motions to annul these instruments have been lodged in the
case of the negative instruments (SSI 2003/284) and (SSI 2003/314).

The Housing Grants (Assessment of Contributions) (Scotland) Regulations
2003

2. The draft Housing Grants (Assessment of Contributions) (Scotland)
Regulations 2003, was laid on 13 June 2003, and is subject to affirmative
procedure. Under Rule 10.6, any Member of the Scottish Executive may by
motion propose to the lead committee that the instrument be approved. Under
the affirmative procedure the SSI must secure a recommendation of approval
by the lead committee.

3. The Regulations introduce a change to the housing grants system made by
the Housing Act (Scotland) 2001.  They provide details on two forms of
assessments of the amount payable by an applicant from their own resources
towards the work for which the grant is required.  The two forms of
assessment relate to application either where the applicant or their family
occupies the property or for landlords and business proprietors.

4. The Subordinate Legislation Committee reported1 (see Annex A) that it
wished to draw the attention of the lead committee to these regulations on the
grounds of legislative practice and drafting points.  Responses from the

                                           
1 Subordinate Legislation Committee, 3rd Report, 2003 (Session 2), Report on Subordinate
Legislation.
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Scottish Executive to these queries are included in the Subordinate
Legislation Committee’s report.

5. The Committee is required to report by 15 September 2003.

The draft Housing Grants (Minimum Percentage Grant) (Scotland) Regulations
2003

6. The draft Housing Grants (Minimum Percentage Grant) (Scotland)
Regulations 2003, was laid on 13 June 2003, and is subject to affirmative
procedure.  Under Rule 10.6, any Member of the Scottish Executive may by
motion propose to the lead committee that the instrument be approved. Under
the affirmative procedure the SSI must secure a recommendation of approval
by the lead committee.

7. The Regulations set out the categories where a housing grant will be at least
a minimum percentage of the total expense applied for.  The Executive
propose that the categories aim to improve and repair houses and that these
grants will encourage those on a higher income to carry out work to their
properties in areas of work that the Executive perceive as national priorities
such as improvements for the benefit of the disabled and/or elderly and
installing means of escape from fire in houses.

8. The Subordinate Legislation Committee reported (see Annex A) that that it
wishes to draw the attention of the lead committee to these regulations on the
grounds of proper drafting practice.   Responses from the Scottish Executive
to these queries are included in the Subordinate Legislation Committee’s
report.

9. The Committee is required to report by 15 September 2003.

The draft Civic Government (Scotland) Act 1982 (Licensing of Houses in
Multiple Occupation) Amendment Order 2003

10. The draft Civic Government (Scotland) Act 1982 (Licensing of Houses in
Multiple Occupation) Amendment Order 2003, was laid on 13 June 2003, and
is subject to affirmative procedure. Under Rule 10.6, any Member of the
Scottish Executive may by motion propose to the lead committee that the
instrument be approved. Under the affirmative procedure the SSI must secure
a recommendation of approval by the lead committee.

11. The Order makes amendments to the Civic Government (Scotland) Act 1982
(Licensing of Houses in Multiple Occupation) Order 2000 (‘the 2000 Order’)
due to an Executive review of the mandatory Houses in Multiple Occupation
(HMOs) licensing system.  The 2000 order requires all owners of HMOs over
a certain size to obtain a license from their local authority in order to let the
house or individual rooms to tenants.
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12. The main changes proposed by the order are:

• to allow any house owned by a ‘co-ownership body’ to be exempt from
HMOs licensing whereas previously only those living in heritable property
were exempt (this action was recommended by the Social Justice
Committee in its report on HMOs2) (Articles 3 and 4),

• to exclude a resident landlord and family from the HMO’s licensing
calculations as is the case for non-resident landlords (Article 5) and

• to ensure that agents of house owners only work for licensed HMO owners
(Article 6).

13. The Subordinate Legislation Committee reported (see Annex A) that the
attention of the lead committee should be drawn to this instrument on the
grounds that there were doubts as to whether the Civic Government
(Scotland) Act 1982 had sufficient powers of modification to allow the new
criminal offences proposed by Article 6 of the instrument.  The Executive have
taken a broader view of the interpretation of the parent Act but the
Subordinate Legislation Committee question whether a separate power to
create offences should have been used although it will probably be only
possible to measure the effectiveness of the instrument when used in court.

14. The Committee is required to report by 15 September 2003.

The Home Energy Efficiency Scheme Amendment (Scotland) Regulations 2003
(SSI 2003/284)

15. The Home Energy Efficiency Scheme Amendment (Scotland) Regulations
2003 (SSI 2003/284), was laid on 6 June 2003, and is subject to negative
procedure. That is, it comes into force on 18 September 2003 and will remain
in force, unless it is annulled by the Parliament within 40 days of being laid
before the Parliament.

16. These Regulations amend the Home Energy Efficiency Scheme Regulations
1997 to extend the list of eligibility for persons on a low income or the elderly
who can receive a grant to improve the energy efficiency in their home.  It is
proposed in the Regulations that applications for grants be extended to
include those receiving child tax credit or working tax credit with an income of
less than £14,200 and also women and their spouses who are in receipt of
certain benefits.

17. The Subordinate Legislation Committee considered the instrument at its
meeting on 24 June 2003.  The Subordinate Legislation Committee reported3

that the Executive failed to notice a consequential amendment but that this
has subsequently been acknowledged and remedied by the Executive.

                                           
2 Social Justice Committee, 2nd Report 2003, Report on the Licensing of Houses in Multiple
Occupation, para 20
3 Subordinate Legislation Committee, 2nd Report, 2003 (Session 2), Report on Subordinate
Legislation.
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18. The Committee is required to report by 15 September 2003.

The Improvement and Repairs Grant (Prescribed Valuation Band) (Scotland)
Order 2003 (SSI 2003/314)

19. The Improvement and Repairs Grant (Prescribed Valuation Band) (Scotland)
Order 2003 (SSI 2003/314), was laid on 13 June 2003, and is subject to
negative procedure. That is, it comes into force on 25 September 2003 and
will remain in force, unless it is annulled by the Parliament within 40 days of
being laid before the Parliament.

20. These Regulations change the council tax valuation band in relation to
housing improvements and repairs grants.  The instrument is made under
section 240(2)(c) of the Housing (Scotland) Act 1987 which states that a local
authority will allow applications for housing improvement or repairs grants if
the property in question is in a lower band than the one prescribed.  These
Regulations propose to change the prescribed band to the highest possible
therefore removing this restriction.

21. The regulations have been introduced following consultation on how
resources of applicants should be tested.  The Executive states that
consultation respondents thought that the valuation band was not a good
indicator of either an applicant’s resources or of the value of a house in
potentially bad condition.

22. The Subordinate Legislation Committee considered the instrument at its
meeting on 11 February 2003 and agreed that no attention need be drawn to
this instrument.

23. The Committee is required to report by 15 September 2003.

Jim Johnston
Clerk to the Committee
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 Excerpt from Subordinate Legislation Committee report, (3rd Report, 2003
(Session 2), Report on Subordinate Legislation)

The Housing Grants (Assessment of Contributions) (Scotland) Regulations 2003
(draft)

Background

The Committee referred six points to the Executive for comment.

Question 1

1. The Regulations appeared to the Committee to define a number of terms with
reference to legislation that has now been repealed, such as "disabled persons tax
credit", "employed earner" and "severe disablement allowance". In the case of the
definition of "employed earner", the footnote makes no reference to the relevant
amendment made by the Income Tax (Earnings and Pensions) Act 2003 (c.1),
Schedule 6. The Executive was asked for an explanation.

Answer 1

2. In its response, reproduced at Appendix 1, the Executive explains that the
Regulations deal with the assessment of income of a relevant person over a 52-
week assessment period immediately before the date of application for a housing
grant. This means that the assessment period, after the proposed commencement of
the Regulations on 1st October 2003, could be from 1st October 2002. Indeed, in
terms of regulation 7 (Determination of income where it is not reasonably possible to
assess over the assessment period) there is scope to assess income over any
complete year within the 3-year period immediately before the date of application for
a grant. This would mean, potentially, that the assessment period could be from 1st

October 2000.

3. Further, in relation to "disabled persons tax credit" the Executive understands that
the Inland Revenue may still be considering claims in relation to this credit after the
1st October 2003.

4. Additionally, "severe disablement allowance" is still paid to existing claimants, and
it is only new claims that are no longer accepted.

5. The Executive has taken the view that, in the circumstances detailed in
paragraphs 1, 2 & 3 above, the Regulations require to take into account the benefits
and tax credits that existed before 1st October 2003. It is for this reason that the
terms "disabled persons tax credit" and "severe disablement allowance" have been
defined in the Regulations by way of reference to the Social Security Contributions
and Benefits Act 1992 (c.4).

6. The Executive notes the footnote to the definition of "employed earner" omits
reference to the relevant amendment made by the Income Tax (Earnings and
Pensions) Act 2003 (c.1). The Executive intends to rectify this omission in the final
print and thanks the Committee for bringing the point to its attention.
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Report

7. The Committee is grateful to the Executive for the useful additional
information on the effect of the provisions in question, which it draws it to the
attention of the lead committee and the Parliament.

8. On the final point, the Executive has acknowledged that it has failed to
comply with proper drafting practice. The Committee therefore draws the
attention of the lead committee and the Parliament to the fact together with the
undertaking to correct the error in the final print of the Regulations. The
Committee observes that the fault is technical only and, in its view, should have no
adverse implications for the legal effect of the instrument. As it occurs in a footnote it
can easily be corrected as "printing".

Question 2

9. The Committee asked why references are made in regulation 14(1) to section
257(6) and (7) of the Income and Corporation Taxes Act 1988, which no longer exist
by virtue of section 33 of the Finance Act 1988 (c.39), and in regulation 14 to section
259, which was repealed by the Finance Act 1999 (c.16), Schedule 20.

Answer 2

10. The Executive thanks the Committee for bringing to its attention the fact that the
references in regulation 14 to section 257(6) & (7) and section 259, both of the
Income and Corporation Taxes Act 1988, are references to repealed legislation. The
Executive’s view is that no practical difficulty should result from the inclusion of these
references but will nonetheless correct the mistake at the next opportunity and
thanks the Committee for spotting the point.

Report 2

11. The Committee has some concerns about references to legislation that has long
since been repealed and that are acknowledged to be unintentional. It is not clear to
the Committee what effect the references would have. On one argument, in terms of
section 20(2) of the Interpretation Act 1978, as the provisions in question have been
repealed the references will have no effect and the words would be treated as if they
were not there.

12. However, the Committee notes that section 20(2) will apply "unless the contrary
intention appears". As there is a presumption that Parliament does not intend to
enact meaningless legislation, the provisions might therefore be construed as
recreating the abolished allowances for the purposes of the Regulations.

13. The Executive has explained that this was not its intention. Accordingly, the
Committee draws the attention of the lead committee and the Parliament to
this provision on the grounds of defective drafting, acknowledged by the
Executive.

14. The Committee also observes that the footnote on page 10 of the instrument
should have noted the amendments made to the provisions of the Act referred to and
to this extent the Regulations fail again to comply with proper legislative practice.
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The Committee therefore draws the instrument to the attention of the lead
committee and the Parliament on that ground.

Question 3

15. The purpose of the phrase "and this regulation" after the words "regulation 6" in
regulations 18 to 21 and to a lesser extent in 23 was unclear to the Committee
particularly as the phrase does not appear in regulation 22(1). The Executive was
therefore asked to explain the effect of the words and to explain why, if considered to
be necessary in the other regulations, they have been omitted from regulation 22(1).

Answer 3

16. Regulations 18 to 21 and regulation 23 all include the phrase "for the purposes of
regulation 6". This was to ensure that it was clear that they applied in relation to
regulation 6, which details the various generic types of income that are to be taken
into account over the assessment period. The Executive considered that, for the
avoidance of doubt, it could do no harm to make clear that the relevant income
would also be taken into account or, as the case may be, determined, for the
purposes of those regulations (i.e. regulations 18 to 21 and 23), hence the inclusion
of the phrase "and this regulation" in those regulations. It was an omission by the
Executive that the phrase "and this regulation" was not included in regulation 22(1)
but not one which should, in the Executive’s view, give rise to any practical difficulty.

Report 3

17. The Committee is a little puzzled by the Executive’s reply. It had not questioned
the reference to "regulation 6". Regulations 18 to 21 are similar to definition
provisions in that they state how certain income is to be calculated for the purposes
of regulation 6. In other words, the purpose of regulations 18 to 21 is to prescribe
how income is to be calculated in regulation 6. In these circumstances, the words
"and this regulation" appear superfluous, indeed confusingly circular. That the words
in question are omitted from regulation 22(1), which the Executive itself
acknowledges will cause no difficulty, supports this view.

18. It seems to the Committee that the only place where the words might have some
meaning is in regulation 18 where paragraph (2) seems to qualify paragraph (1) to
some extent. In that case, however, it seems to the Committee that a better form of
drafting would be to make paragraph (1) "subject to" paragraph (2) as in regulation
22.

19. The Committee therefore reports the Regulations to the lead committee and
the Parliament on the grounds of defective drafting in the above respect.

Question 4

20. The Committee noted that, whilst the Regulations exclude payments from certain
state funded charitable trusts from computations of income and capital, there is no
specific mention of the Eileen Trusts or of the new Trusts set up earlier this year to
make payments in respect of nCJD sufferers. The Committee further noted that other
regulations providing for the calculation of capital and income for the purposes of
means-tested benefits include reference to these Trusts and the Executive is
therefore asked to confirm whether this omission is intentional.
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Answer 4

21. The Executive agrees with the Committee that there should have been reference
in the regulations to the Eileen Trusts and the new Trusts set up earlier this year to
make payments in respect of nCJD sufferers. The omission was unintentional. The
Executive would intend to bring forward a Statutory Instrument as soon as
reasonably possible to make reference to these Trusts.

Report 4

22. In the light of the Executive’s response the Committee reports the
Regulations on the grounds of unduly limited use of the powers,
acknowledged by the Executive. The Committee also draws the attention of the
lead committee and the Parliament to the Executive’s undertaking to make
amending Regulations.

Question 5

23. The Executive was asked to clarify the drafting in paragraph (b) of regulation 23,
which does not seem to fit the context and appears to be a freestanding provision.

Answer 5

24. The Executive agrees that it would have been better drafting practice to make
the provision contained in regulation 23, paragraph (b) a freestanding provision. The
Executive will correct this error at the next opportunity.

Report 5

25. As the Executive has acknowledged that regulation 23(b) fails to comply
with proper legislative practice the Committee draws the Regulations to the
attention of the lead committee and the Parliament on that ground.

Question 6

26. The Committee asked whether the reference to regulation 33(d) in the definition
of "refurbishment scheme" in regulation 28 should in fact be to regulation 33(2)(d).

Answer 6

27. The reference to regulation 33(d) in regulation 28 should be a reference to
regulation 33(2)(d). The Executive is of the view that there could be no
misconstruction of the reference but appreciate that rectification would be preferable.
The Executive would intend to rectify this error at the next opportunity. Again, the
Executive thanked the Committee for highlighting this point.

Report 6

28. The Executive has acknowledged that regulation 28 is defectively drafted.
The Committee therefore draws the attention of the lead committee and the
Parliament to the Regulations on that ground. Whilst it would ultimately be a
matter for the courts, the Committee is inclined to share the Executive’s view that, in
the event, the regulation would be interpreted as intended.
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The Housing Grants (Minimum Percentage Grant) (Scotland) Regulations 2003
(draft)

Background

29. The Executive was asked to comment on one point in relation to the draft
Regulations.

30. The Committee asked why, in items 1 and 2 of the Schedule to the Regulations,
it was considered necessary to include definitions of the terms "improvement grant"
and "repairs grant" respectively, when these definitions are simply reproduced from
those contained in section 338 of the parent Act.

Response

31. In its reply, reproduced at Appendix 2, the Executive states that it appreciates
that it was unnecessary to provide these definitions in the Regulations given that the
terms are defined in the parent Act. However, the Executive considers that not every
reader of the Regulations may be familiar with the effect of section 11 of the
Interpretation Act 1978. Any reader of the Regulations who is not familiar with the
definitions in the Act might find it difficult properly to apply the Regulations. In
consequence, the Executive decided that it would be helpful to readers of the
Regulations to include these definitions in the Regulations. The Executive considers
that doing so does not give rise to any legal difficulty over the application and effect
of the Regulations.

Report

32. The Executive acknowledges that it was not necessary to include the definitions
referred to above in the Regulations. The Committee accepts that there are differing
opinions on the inclusion or exclusion in subordinate legislation of definitions of
terms defined in the parent Act and that the Executive’s argument in favour of
including definitions has some force.

33. However, by the same logic, it seems to the Committee that Acts of the Scottish
Parliament should also include definitions of terms used in the Scotland Act and in
the Interpretation Order and, indeed, UK primary legislation should also include
definitions of terms defined in the Interpretation Act. But this is not the practice.
Taking primary legislation as the drafting benchmark it would seem that, in including
the definitions in question, the Regulations do not follow proper legislative practice.

34. As a general point, it seems to the Committee that, in circumstances where the
Executive considers that providing an explanation of terms used in an instrument
would assist the reader of that instrument, one solution might be to explain them in
the Explanatory Note rather than in the text of the instrument. The Committee
nevertheless accepts that the inclusion of the definitions in the present instance
should not give rise to any legal difficulties.
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The Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple
Occupation) Amendment Order 2003 (Draft)

Background

35. The Committee raised one point with the Executive on the Regulations. The
Executive was asked to consider the vires of the offence provisions in article 6(a)
and to confirm whether the power of modification conferred by the parent Act is
sufficient to authorise the creation of these new criminal offences.

Answer

36. The Executive’s response, reproduced at Appendix 3, explains that careful
consideration was given as to whether the power of modification conferred by the
parent Act is sufficient to authorise the creation of these new criminal offences and
penalties.

37. Section 44(2)(d) of the Civic Government (Scotland) Act 1982 provides that an
order made under section 44 may create offences and penalties. It goes on to
provide that the penalties that may be imposed for those offences are subject to a
limit. That limit is that the penalties must not exceed level 4 on the standard scale.

38. The offence provisions to which the Committee refers are contained in Part 1 of
the 1982 Act which has been applied and modified in exercise of the power
conferred by section 44(2)(a). The limitation in section 44(2)(d) is expressed as
being "without prejudice to any provision of Part 1 of this Act which has effect, with or
without modification by virtue of paragraph (a)" of section 44(2). That limitation does
not, therefore, in the Executive’s view, apply to those offences. That limitation would
apply to any offences created by free-standing provisions of the Order (meaning
provisions that are not modified applications of the 1982 Act) but that is not the case
here.

39. Also, it seemed to the Executive that the Committee raised a separate issue
about whether the power to apply the 1982 Act with modifications is wide enough to
enable the creation of criminal offences. The 1982 Act does not contain a definition
of modification. But the Executive can see no reason for suggesting that what is
being done in the relevant article of this Order goes beyond modification. We think it
is clear that it was Parliament’s intention that the power in section 44(2)(a) to apply
with modifications can be used to create new criminal offences. Otherwise, there
would have been no need to make the limiting provision in section 44(2)(d) without
prejudice to any provision so applied and modified.

Report

40. The Committee had been troubled on the second point. The Committee had no
difficulty with the Executive’s reasoning in paragraphs 1 and 2 of its response. It also
agrees that the power to modify Part 1 of the Act may be exercised to apply the
offence provisions in the Act to the Regulations, which, as they appear in the Act,
apply only to holders of licences under the Act not to holders of licences under the
Regulations. The only question is the extent of the power to modify these offence
provisions beyond simply applying them to the holders of licences provided for by the
Regulations.
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41. The term "modify" does seem to the Committee to permit some extension as well
as some narrowing of provisions but, from the case-law, it does appear to be subject
to limitations. The general consensus, based on case-law, appears to be that the
amendments permitted to the provision to be modified are relatively minor. Indeed,
one reason why a definition of the term was included in the Scotland Act may have
been because of the doubt over its meaning. In the case of the offence provisions in
the parent Act under consideration, for instance, it could be argued that all the power
allows is the simple application of the provisions with minor amendment of the
wording to make them fit the context, such as changing "Act" to "Regulations".

42. When the offence provisions in the Act were applied in the principal HMO
Regulations to offences against those Regulations the power in question was used
to increase the maximum penalty for such offences. In terms of the case law this
seems permissible. However, it seems open to debate whether using the same
power to create wholly new offences by extending the existing offence provisions
falls into the same category.

43. The Executive argues that the fact that the power to create new offences
conferred by section 44 (2)(d) is stated to be without prejudice to the power to modify
Part 1 of the Act means that the latter power may also be used to create new
offences.

44. It seems to the Committee, however, that it is possible to argue that, on the
contrary, the fact that a separate power to create offences was considered
necessary means that there are limitations on the general power. If it were possible
to create wholly new offences by modification of Part 1 then the independent power
would not be necessary.

45. If clarification of the extent of the power of modification was considered
appropriate one would expect the legislation to be drafted accordingly. It might say,
for example, that without prejudice to the generality, the power to modify Part 1
includes the power to create new offences. Instead, the Act confers a separate
power to create new offences in the Regulations.

46. This is not to say that the "without prejudice" words are devoid of meaning. If
they were not there it might be argued that it is not possible to use the modification
power to extend the offence provisions to the Regulations and that such offences
must be created only by free-standing Regulations.

47. It seems clear that section 44 (2)(d) is capable of interpretation in several
different ways and only a court can give a definitive answer. It may well be that the
Executive’s arguments would be accepted but the Committee is mindful that the
provisions relate to the creation of criminal offences and will therefore be strictly
construed.

48. In the case of these Regulations, the point is not simply one of form but affects
the maximum penalty that can be imposed for the relevant offences. If the offences
are created by free-standing provision, the maximum penalty that can be imposed is
level 4 on the standard scale whereas if the offences can be created by modification
the maximum penalty is level 5 (assuming always that the modification effected by
the principal Regulations is competent).
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49. Having regard to all the circumstances, therefore, the Committee reports the
instrument to the lead committee and the Parliament on the ground that there are
doubts as to its vires in the above respect.

Appendix 1

THE HOUSING GRANTS (ASSESSMENT OF CONTRIBUTIONS) (SCOTLAND)
REGULATIONS 2003, (draft)

On 24th June 2003 the Committee asked the Executive for an explanation of the following
matters-

1. The Committee notes that the Regulations appear to define a number of terms with
reference to legislation that has now been repealed, such as "disabled persons tax credit",
"employed earner" and "severe disablement allowance". In the case of the definition of
"employed earner", the footnote makes no reference to the relevant amendment made by
the Income Tax (Earnings and Pensions) Act 2003 (c.1), Schedule 6. The Executive is asked
to explain this matter.

2. The Committee asks why references are made in regulation 14(1) to section 257(6) and
(7) of the Income and Corporation Taxes Act 1988, which no longer exist by virtue of section
33 of the Finance Act 1988 (c.39), and in regulation 14 to section 259, which was repealed
by the Finance Act 1999 (c.16), Schedule 20.

3. The Committee is unclear as to the purpose of the phrase "and this regulation" after the
words "regulation 6" in regulations 18 to 21 and to a lesser extent in 23, and notes that the
phrase does not appear in regulation 22(1). The Executive is therefore asked to explain the
effect of the words and to explain why, if considered to be necessary in the other regulations,
they have been omitted from regulation 22(1).

4. The Committee notes that whilst the regulations exclude certain capital payments from
charitable trusts from computations of income and capital, there is no specific mention of the
Eileen Trusts or for the new Trusts set up earlier this year to make payments in respect of
nCJD sufferers. The Committee further notes that other regulations providing for the
calculation of capital and income for the purposes of means tested benefits include
reference to these Trusts and the Executive is therefore asked to confirm whether this
omission is intentional.

5. The Executive is asked to clarify the drafting in regulation 23, paragraph (b), which the
Committee notes does not seem to fit in context and appears to be a freestanding provision.

6. The Committee seeks clarification as to whether the reference to regulation 33(d) in the
definition of "refurbishment scheme" in regulation 28 should in fact be to regulation 33(2)(d).

The Scottish Executive responds as follows:

First Question

1. The Regulations deal with the assessment of income of a relevant person over a 52 week
assessment period immediately prior to the date of application for a housing grant. This
means that the assessment period, after the proposed commencement of the Regulations
on 1st October 2003, could be from 1st October 2002. Indeed, in terms of regulation 7
(Determination of income where it is not reasonably possible to assess over the assessment
period) there is scope to assess income over any complete year within the 3 year period
immediately prior to the date of application for a grant. This would mean, potentially, that the
assessment period could be from 1st October 2000.



Annex A

13

2. Further, in relation to "disabled persons tax credit" the Executive understands that the
Inland Revenue may still be considering claims in relation to this credit after the 1st October
2003.

3. Additionally, "severe disablement allowance" is still paid to existing claimants, and it is
only new claims that are no longer accepted.

4. The Executive has taken the view that, in the circumstances detailed in paragraphs 1, 2 &
3 above, the Regulations require to take into account the benefits and tax credits that existed
prior to 1st October 2003. It is for this reason that the terms "disabled persons tax credit" and
"severe disablement allowance" have been defined in the Regulations by way of reference to
the Social Security Contributions and Benefits Act 1992 (c.4).

5. The Executive notes the footnote to the definition of "employed earner" omits reference to
the relevant amendment made by the Income Tax (Earnings and Pensions) Act 2003 (c.1).
The Executive would intend to rectify this omission in the final print and thank the Committee
for bringing this point to its attention.

Second Question

6. The Executive thanks the Committee for bringing to its attention the fact that the
references in regulation 14 to section 257(6) & (7) and section 259, both of the Income and
Corporation Taxes Act 1988, are references to repealed legislation. The Executive is of the
view that no practical difficulty should result from the inclusion of these references but will
nonetheless correct the mistake at the next opportunity and thank the committee for spotting
the point.

Third Question

7. Regulations 18 to 21 and regulation 23 all include the phrase "for the purposes of
regulation 6". This was to ensure that it was clear that they applied in relation to regulation 6,
which details the various generic types of income that are to be taken into account over the
assessment period. The Executive considered that, for the avoidance of doubt, it could do no
harm to make clear that the relevant income would also be taken into account or, as the
case may be, determined, for the purposes of those regulations (i.e. regulations 18 to 21 and
23). Hence the inclusion of the phrase "and this regulation" in those regulations. It was an
omission by the Executive that the phrase "and this regulation" was not included in
regulation 22(1) but not one which should, in the Executive’s view, give rise to any practical
difficulty.

Fourth Question

9. The Executive agrees with the Committee that there should have been reference in the
regulations to the Eileen Trusts and the new Trusts set up earlier this year to make
payments in respect of nCJD sufferers. The omission was unintentional. The Executive
would intend to bring forward a Statutory Instrument as soon as reasonably possible to make
reference to these Trusts.

Fifth Question

10. The Executive agrees that it would have been better drafting practice to make the
provision contained in regulation 23, paragraph (b) a freestanding provision. The Executive
will correct this error at the next opportunity.
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Sixth Question

11. The reference to regulation 33(d) in regulation 28 should be a reference to regulation
33(2)(d). The Executive is of the view that there could be no misconstruction of the reference
but appreciate that rectification would be preferable. The Executive would intend to rectify
this error at the next opportunity. Again, the Executive thanks the Committee for highlighting
this point.

Scottish Executive

30 June 2003

Appendix 2

THE HOUSING GRANTS (MINIMUM PERCENTAGE GRANT) (SCOTLAND)
REGULATIONS 2003, (draft)

On 24th June 2003 the Committee asked the Executive for an explanation of the following
matter-

The Executive is asked to explain why, in items 1 and 2 of the Schedule to the Regulations,
it was considered necessary to include definitions of the terms "improvement grant" and
"repairs grant" respectively, when these definitions are simply reproduced from those
contained in section 338 of the parent Act.

The Scottish Executive responds as follows:

The Executive appreciates that it was not necessary to provide these definitions in the
Regulations given that the terms are defined in the parent Act. However, the Executive
considers that not every reader of the Regulations may be familiar with the effect of section
11 of the Interpretation Act 1978. Any reader of the Regulations who is not familiar with the
definitions in the Act might find it difficult to properly apply the Regulations. In consequence,
the Executive decided that it would be helpful to readers of the Regulations to include these
definitions in the Regulations. The Executive considers that doing so does not give rise to
any legal difficulty over the application and effect of the Regulations.

Scottish Executive

27 June 2003

Appendix 3

THE CIVIC GOVERNMENT (SCOTLAND) ACT 1982 (LICENSING OF HOUSES IN
MULTIPLE OCCUPATION) AMENDMENT ORDER 2003 (draft)

On 24 June 2003 the Clerk to the Subordinate Legislation Committee asked for an
explanation of the following matter:-

1. The Executive is asked to consider the vires of the offence provisions in article 6(a) and to
confirm as to whether the power of modification conferred by the parent Act is sufficient to
authorise the creation of these new criminal offences.

The Scottish Executive responds as follows:

We considered very carefully whether the power of modification conferred by the parent Act
is sufficient to authorise the creation of these new criminal offences and penalties.
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Section 44(2)(d) of the Civic Government (Scotland) Act 1982 provides that an order made
under section 44 may create offences and penalties. It goes on to provide that the penalties
that may be imposed for those offences are subject to a limit. That limit is that the penalties
must not exceed level 4 on the standard scale.

The offence provisions to which the Committee refers are contained in a Part 1 of the 1982
Act which has been applied and modified in exercise of the power conferred by section
44(2)(a). The limitation in section 44(2)(d) is expressed as being "without prejudice to any
provision of Part 1 of this Act which has effect, with or without modification by virtue of
paragraph (a)" of section 44(2). That limitation does not, therefore, in our view, apply to
those offences. That limitation would apply to any offences created by free-standing
provisions of the Order (by which we mean provisions which are not modified applications of
the 1982 Act) but that is not the case here.

The Committee seems also to be raising a separate issue about whether the power to apply
the 1982 Act with modifications is wide enough to enable the creation of criminal offences.
The 1982 Act does not contain a definition of modification. But we can see no reason for
suggesting that what is being done in the relevant article of this Order goes beyond
modification. We think it is clear that it was Parliament’s intention that the power in section
44(2) (a) to apply with modifications can be used to create new criminal offences. Otherwise,
there would have been no need to make the limiting provision in section 44(2)(d) without
prejudice to any provision so applied and modified.

Development Department

Scottish Executive
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COMMUNITIES COMMITTEE

10 September 2003

WORK PROGRAMME PAPER

Introduction

1. At its meeting on 10 June 2003 the Committee agreed to hold an away
day during the Summer recess to map out the Committee’s strategic direction
and to inform its initial work programme.  Following the Committee’s away
days on 27 and 28 August 2003 the Committee is invited to consider and
agree its initial work programme.

Legislation

2. It is probable that a substantial amount of the Committee’s work will be
legislation based during this Parliamentary Session.   Possible Public Bills
which the Committee may be required to consider as lead committee have
been identified by the Clerks in 6 areas:

• Anti-social Behaviour
• Planning
• Housing
• Tenement Bill
• Charity Law
• Domestic Sprinklers Bill

Anti-social behaviour
3. The proposed Bill on anti-social behaviour is likely to be the first major Bill
which the Committee will consider.  The Executive has issued a consultation
paper entitled ‘Putting our communities first – A Strategy for tackling Anti-
social Behaviour’ (previously sent to members) which has a deadline of 11
September 2003 for submissions.  It is therefore likely that this Bill will be
introduced to Parliament in the autumn term.   The Executive is heavily
involved with its own pre-legislative consultation with stakeholders for anti-
social behaviour proposals and so the Committee may want to consider how
best to scrutinise the Executive’s work without duplicating it.  The Committee
may wish to consider whether it wishes to conduct its own pre-legislative
scrutiny, based on the Executive’s proposals, which would then inform its
Stage 1 inquiry.  While not being able to respond to the Executive consultation
itself such an approach would allow the Committee to ascertain the views of
stakeholders prior to the introduction of the Bill.

Planning
4. In regard to planning legislation, the Executive’s partnership agreement1

states that the Executive plans to modernise and reform the planning system
but details are not given on how or when this is intended to be accomplished.

                                                
1 ‘A Partnership for a Better Scotland: Partnership Agreement’, Scottish Executive, May 2003
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However, it is likely that a planning Bill will be introduced during the current
parliamentary session.  Proposals are set out for strengthening and
enhancing public involvement at all stages in the land use planning system in
an Executive White Paper2 and the Executive have also published a
consultation paper in June 2003 on modernising public local inquiries into the
planning process with a deadline of November 2003.  The Executive intend to
publish two further papers on further aspects of planning with consultation
scheduled for 2004.  The Executive intend that the findings from these four
documents will help the drafting of planning legislation for introduction later in
the Session.

5. A proposal has also been lodged for a Members’ Bill to legislate on the
issue of right of a third party to appeal in planning cases and the Executive
have stated their intention to consult this year on the topic in their partnership
agreement.

6. Planning, therefore, is likely to be another significant issue for the
Committee to consider and, in the first instance, the Committee may wish to
seek a briefing from Executive officials before inviting the Minister to give
evidence to the Committee on the Executive’s planning proposals.

7. As the Minister is due to give a keynote planning speech at the Royal
Town Planning Institute (RTPI) Annual Conference in November, the
Committee may consider that this would also be a useful time to invite the
Minister to give evidence to the Committee on the Executive’s planning
proposals.   The RTPI have also written to the Committee highlighting the
issues surrounding planning and the possible planning legislation and this
letter has been circulated to the Committee.

Housing
8. The Housing Improvement Task Force (HITF) was established by the
Minister for Social Justice in December 2000 in order to undertake a
comprehensive review of housing policy in relation to the private sector in
Scotland and published its recommendations in March 2003. The Executive’s
partnership agreement states that the Executive wishes to build on the work
already completed by the HITF.

9. The Committee may wish to closely monitor the ongoing work of the
Executive in relation to the recommendations of the HITF.   Again, the
Committee may wish to invite a briefing from Executive officials before inviting
the Minister to give evidence to the Committee on progress in relation to the
recommendations of the HITF.

Draft Tenement Bill
10. In March 2003, the Executive published a draft Tenements (Scotland) Bill
and accompanying consultation paper.  It aims to encourage maintenance of
private housing by introducing a common factoring scheme and proposes to

                                                
2 ‘Your place, your plan: A White Paper on Public Involvement in Planning’, Scottish
Executive, March 2003
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encompass any relevant recommendations from the HITF report.  The draft
bill is the third and last part of the current programme of property law reform
based on the Reports of the Scottish Law Commission, the previous two parts
being the Abolition of Feudal Tenure (Scotland) Act 2000 and the Title
Conditions (Scotland) Act 2003.  The consultation ended on 13 June 2003
and the Executive are currently considering the submissions and hope to
report by autumn 2003.  Given the content of the draft Bill the Committee may
wish to consider it.

Charity law
11. Following the publication of the McFadden Commission Report into charity
law reform in 2001, and the Executive’s response to the report3, the Social
Justice Committee regarded charity law reform as an ongoing issue.  Jackie
Baillie MSP has proposed a Members’ Bill on charity law to set out the
defining principles for recognition for a Scottish charity and to establish a body
to regulate registration and monitor compliance with charity law.  Her Bill has
attracted sufficient supporters to allow her to introduce her Bill to give effect to
that proposal at any time during the second Session.

12. The Executive have made a commitment to legislate on charity law in their
partnership document.  In addition, the Minister has announced in Parliament
on 28 May 2003 that an Office of the Scottish Charity Regulator (OSCR)
would be created whose functions will include the routine monitoring of
charities, for example through scrutiny of annual accounts4.  The Executive
later stated that the OSCR would be based in Dundee and hope for this to be
in place by the end of 2003.

13. In its report5 on the voluntary sector, the Social Justice Committee
expressed its disappointment that legislation would not be brought forward in
the last parliamentary session.  Again, this is an area which the Committee
may have further interest.

Domestic Sprinklers Bill
14. The Committee may also be required to consider a Members’ Bill on
domestic sprinklers if, as appears likely, it is introduced in the current session.
The Bill proposes the phased installation of residential fire sprinkler systems
in residential properties with priority being given to those residences occupied
by categories of person at greatest risk from domestic fires.  This Bill is
currently being drafted and is expected to be introduced during the first year
of the Session.  Again, given the content of this draft Bill the Committee may
wish to consider it.

Post-enactment scrutiny of legislation

15. In the last Parliamentary Session, the Social Justice Committee began a
long term process of post-enactment scrutiny of the Housing (Scotland) Act
                                                
3 ‘Charity Regulation in Scotland – the Scottish Executive’s Response to the Report of the
Scottish Charity Law Review Commission (McFadden)’, Scottish Executive, 2002
4 Official Report of Meeting of Parliament (Session 2), 28 May 2003, cols 133 - 135
5 Social Justice Committee 1st Report 2002, Report on Inquiry into the Voluntary Sector
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2001.  Research was commissioned by the Committee from Glasgow
University and published by the Committee in 2 reports6.  Stages 2 and 3 of
the research published in the Committee’s 7th Report 2002 seeks to provide a
method for directly monitoring the ‘goals’ of the Act and how such a
monitoring framework should be established, thereby allowing an assessment
of whether the Act is achieving its aims.  The Committee may wish to consider
how it furthers this post-enactment scrutiny of the Housing (Scotland) Act
2001.

16.  The Social Justice Committee also suggested that its successor should
further consider post-enactment scrutiny, and specifically mentioned the Debt
Arrangement and Attachment (Scotland) Act 2002 and the Homelessness etc.
(Scotland) Act 2003.

Debt Arrangement Scheme (DAS)
17. In its Stage 1 Report on the Debt Arrangement and Attachment (Scotland)
Act 2002 the Social Justice Committee recommended that the Executive
consider consulting on the subordinate legislation which would introduce the
detail of the Debt Arrangement Scheme (DAS).   The DAS creates a national
debt arrangement scheme to enable multiple debts to be assessed with the
support of money advisers and paid in accordance with a debt payment
programme over a period of time.  Regulation making powers are included
within the Act to enable the scheme to be introduced without the need for
additional primary legislation.  In its legacy paper the Social Justice
Committee noted with some concern that the scheme had not yet been
introduced and suggested that the incoming Committee may wish to monitor
progress as to the content and introduction of the DAS.

18. The Executive has published a limited consultation exercise on its draft
regulations to introduce the DAS and the Committee may wish to take some
limited oral evidence in responding to the consultation.

Homelessness
19. The Homelessness etc. (Scotland) Act 2003 takes forward the proposals
for legislative change incorporated in the final report of the Homelessness
Task Force7. The Act amends existing homelessness legislation and primarily
affects local authorities in the carrying out of their homelessness functions.
There are also implications for non-local authority landlords and security
holders in respect of the provisions relating to repossession of property and
for registered social landlords (RSL's) in assisting local authorities in
complying with their new duties.

20. This forms a longer term work option as the Executive intends to publish
an interim report on the effectiveness of the Act’s implementation in 2006 and
it is suggested that the Committee could scrutinise the implementation of the

                                                
6 Social Justice Committee 3rd Report, 2002, Monitoring the Impact of the Housing (Scotland)
Act 2001 and Social Justice Committee 7th Report, 2002, Monitoring the Impact of the
Housing (Scotland) Act 2001, Research Stages 2 and 3.
7 ‘Homelessness: An Action Plan For Prevention And Effective Response’, Final Report from
the Homelessness Task Force to Scottish Ministers, Scottish Executive, 2002
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Act most effectively then.  The committee supported the legislation in the first
Session but concerns were voiced by both the committee and several
witnesses that the financial implications remained unclear.

Subordinate legislation

21. Several Scottish Statutory Instruments (SSIs) on communities issues have
accumulated over the summer recess period.  These are mostly associated
with housing or planning issues and are scheduled to be considered in the
next Committee meeting in September.  In addition, Scottish Ministers are
presently considering proposals to make Building Regulations and to issue
Guidance Documents under the new Building (Scotland) Act 2003 on building
standards in Scotland.  As previously mentioned, affirmative regulations on
the DAS scheme are also expected.

22. The process of scrutinising SSIs by committees is linked to the
committee’s larger work programme in various ways.  It is probable that a
greater proportion of SSIs than before will be linked to primary legislation that
was passed in the first session, e.g. the Debt Arrangement and Attachment
(Scotland) Act 2002, making the process part of the committee’s post
legislative scrutiny.  SSIs have a fairly short timetable for committee scrutiny
which minimises consideration although with forward planning there is the
opportunity for the committee to engage in the consultation process before
instruments are laid.

Budget process

23. The normal three stage approach for the scrutiny of the Executive’s
Budget will be truncated this year due to the dissolution period of the
Parliament.  The Social Justice Committee published its Stage 1 report to the
Finance Committee in May 2002 for the budget process 2003–04 and
recommended that its successor particularly consider the issue of
transparency in relation to how resources are allocated to the executive’s
social justice agenda.  The second stage of consideration for committees will
be the draft Budget in the autumn term with committees expected to report to
the Finance Committee in November 2003 and a plenary debate is probable
in December.

24. Given these tight timescales the Committee may wish to consider inviting
limited written and oral evidence from some of its key stakeholders before
considering evidence from the Minister.

European matters

25. The main upcoming European policies of likely interest to the committee
are those on social exclusion and combating poverty, namely National Action
Plans (NAPs).  NAPs contain each Member States’ proposals and the
Scottish Executive has contributed in July 2003 to the UK’s NAP on Social
Inclusion for 2003–2005.
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26. The Social Justice Committee wrote to the Minister on 20 February 2003
inquiring as to how the Executive contributed to the UK NAP.  The Committee
received a response from the Minister on 12 March 2003 and the
Communities Committee may wish to consider this response with a view to
scrutinising the Executive’s input to the next NAP in 2005.  The UK NAP for
Social Inclusion for 2003-2005 has now been published8.

Committee Inquiries

27. The Social Justice Committee carried out five major inquiries and several
smaller inquiries.  At its away days the Committee considered a number of
issues as possible areas of inquiries including the following proposals by
various organisations:

• Shelter Scotland: Housing Finance and Housing Investment
• CIHS: Affordable Housing
• CBS Network: Developing the Social Economy
• SCVO: Community Empowerment
• SHRC: Scottish Human Rights Commission9

• VDS: Volunteering

28. Following initial informal discussion at its away days the Committee is now
invited to agree holding an inquiry on the Social Economy.  The Committee
may wish to consider inviting some initial oral evidence which will be useful in
informing the remit of its inquiry.

29. The Committee is also invited to agree that it considers the issues of
affordable housing and housing investment as part of its consideration of the
budget process 2003-2004.  This will of course be in addition to continually
monitoring these and other issues as part of its commitment to post-
enactment scrutiny of both the Housing (Scotland) Act 2001 and the
Homelessness (Scotland) Act 2003.

Conclusion

30. The Committee is invited to consider and agree its initial work programme
and to agree that it is published on its web page.

Jim Johnston
Clerk to the Communities Committee
September 2003

                                                
8 ‘UK National Action Plan on Social Inclusion 2003 – 2005, Department for Work and
Pensions, July 2003  (available on the Department for Work and Pensions website at:
http:/www.dwp.gov.uk/publications/dwp/2003/nap/nap.pdf)
9 The Committee will wish to note that the Executive in its partnership agreement has stated
its commitment to establish such a commission within the current session.
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COMMUNITIES COMMITTEE

10 September 2003

Proposed Anti-Social Behaviour Bill – Pre-Legislative Scrutiny

Introduction

1. The Scottish Executive launched its anti-social behaviour strategy in July
with its consultation document, ‘Putting Our Communities First’, which has
been circulated to Committee Members.  It is expected that the proposals
within this document and the subsequent consultation will form the basis of
an Anti-Social Behaviour Bill which is likely to be introduced in the Autumn.
The closing date for the Executive consultation is 11 September 2003.

2. The Executive has also published two further documents in relation to the
current practice of local authorities in relation to anti-social behaviour and
these have also been circulated to Committee Members.1

3. Given the Committee’s remit it is likely that the proposed Anti-Social
Behaviour Bill will be referred to it as lead committee.  At this stage the
Committee is invited to consider whether it wishes to conduct any pre-
legislative scrutiny of its own which will help to inform its stage 1 inquiry.

Scottish Executive’s Consultation

4. The Executive’s consultation document outlines both proposals for an anti-
social behaviour Bill and also other measures which we may not require
legislation.  As part of the consultation exercise Ministers and officials are
holding a series of meetings and events with a number of individuals,
groups and organisations across Scotland.

Communities Committee Approach

5. The Committee will wish to consider whether it intends to conduct any pre-
legislative scrutiny of the proposed Bill based on the Executive’s anti-
social behaviour strategy as set out in its consultation document. Such an
approach would then inform the Committee’s stage 1 inquiry.

Formal Evidence Taking

6. The Committee may wish to consider issuing a general call for written
evidence which would entail a questionnaire being sent to a targeted
number of organisations, as well as being posted on the Committee’s web
page.  The Committee may consider sending the questionnaire to all of the
Parliament’s partner libraries and to all Social Inclusion Partnerships and

                                                
1 ‘Tackling Anti-social behaviour: An Audit of Scottish Local Authority Practice 2001-2002’ and
‘Not reinventing the wheel : A Directory of Current Practice in Tackling Anti-Social Behaviour
by Scottish Local Authorities’.
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the Civic Forum.  The aim of such an approach would be to allow
widespread dissemination of the questionnaire.

7. The questionnaire, attached as Annexe A, would aim to generate
responses to similar broad questions posed by the reporters groups as
outlined in paragraph 11 below.

8. The Committee has also received an invitation from Shelter Scotland to
visit its Families Project in Edinburgh and a copy of the relevant
correspondence is also attached.

Informal Approach

9. The Committee may also consider that a more informal approach to
consultation at the pre-legislative scrutiny stage is appropriate.  Such an
approach is likely to be more flexible and will maximise the number of
groups and organisations with which the Committee can consult.

10. At this stage of its inquiry the Committee may wish to identify the general
nature and extent of anti-social behaviour which will then inform the
Committee’s consideration of the Bill at stage 1.

Use of Reporter Groups

11.  As part of its inquiry into the voluntary sector the Social Justice
Committee utilised reporter groups in visiting each of the 8 Scottish
Parliamentary regions.  The Committee may wish to consider a similar
approach to its inquiry on anti-social behaviour with the use of reporter
groups consisting of no more than 3 Members each to visit various
individuals, groups and organisations in each of the 8 Parliamentary
regions.  An example of what such an approach would look like is attached
as Annex B.  A briefing note from SPICe has also been circulated to
Members.

12. Such an approach would allow a greater use of resources and facilitate a
wider coverage of communities within Scotland. In considering such an
approach the Committee will wish to avoid duplicating the consultation
carried out by the Executive.

13.  At the pre-legislative stage of its inquiry the Committee may wish to
ascertain the views of local people on the following:

• What is anti-social behaviour?
• The scale of the problem
• The causes of anti-social behaviour
• What is being done now to address the problem?

14. The Committee will wish to hear from a wide range of views at the local
level.  For example, groups representing the views of:
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• Young people;
• Old people;
• Tenants and Residents;
• Other groups across the Community.

15. Once the Bill is introduced each Reporter Group may wish to organise
follow-up workshops with these groups to ascertain their views on the
legislative response of the executive to the problem of anti-social
behaviour.  The workshops could be held in the local area and could focus
on specific aspects of the Bill with a view to making recommendations to
the Communities Committee as part of its Stage 1 consideration of the Bill.

16. In addition to Clerking and SPICe the Committee would also be able to
draw upon the resources of the Parliament’s Participation Services staff
who have relevant expertise, especially in working with young people.

Conclusion

17. The Committee is invited to consider and agree its approach to possible
pre-legislative scrutiny of the Executive’s anti-social behaviour strategy
and to bid to the Conveners’ Group for funding for this approach.

Jim Johnston
Communities Committee Clerk
September 2003
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Draft call for evidence for pre-legislative scrutiny of anti-social
behaviour

Do you think anti-social behaviour is an issue for the people of Scotland?
Have you or someone you know experienced anti-social behaviour?   Do you
have ideas on how anti-social behaviour is caused or prevented?

The Scottish Parliament wants to hear your views.

Introduction

The Minister for Communities has published a consultation paper on tackling
anti-social behaviour which is asking for views on the Scottish Executive’s
proposed Bill on anti-social behaviour which is expected to introduce
measures to tackle anti-social behaviour.

The Communities Committee – a group of MSPs – are interested in your
views on anti-social behaviour on a more general level.   Anti-social behaviour
can mean lots of different things.  It could mean dropping litter or damaging
property.  Other examples could be noisy or abusive neighbours or perhaps
harassment due to drugs or alcohol.

Giving your experiences to the Parliament’s Communities Committee

Have you or someone you know experienced anti-social behaviour? If so the
Committee would like to hear from you.

We would like you to answer the questions included on this form as they are
of particular interest to the Committee. You can add else anything you think
might be relevant and attach it on extra paper. But please focus on issues that
are connected to anti-social behaviour.

Responding – what to do

Please send your reply by post or email by 31 October 2003 to—

The Clerk to the Communities Committee
The Scottish Parliament
Edinburgh
EH99 1SP
Email: communities.committee@scottish.parliament.uk

What happens to your answers?

Responses to Committees are usually published by the Parliament on its
website and in any report by the Committee. If you do not want your
answers to be made public please tick the following box:
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Please answer the following questions in the boxes provided.

We want to hear your views on the following questions:

Q1.  What is anti-social behaviour?

In their consultation document, the Executive describe anti-social behaviour
as behaviour which can cause alarm or distress to people.  Examples of this
could be vandalism or dropping litter.  Other examples could be noisy or
abusive neighbours or perhaps harassment due to drugs or alcohol. How
would you describe anti-social behaviour?
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Q2.  What effect does anti-social behaviour have on your life and/or your
local community?  Is it a large or a small concern to you?

Perhaps you have experienced anti-social behaviour or someone you know
has?  If you have had experiences of anti-social behaviour, did the behaviour
affect you in a major way or was it not very important?  Please tell us what
happened.
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Q3.  What do you think are the causes of anti-social behaviour?

We are also interested in what you think is causing any anti-social
behaviour.  Please tell us what you think the causes are from your
experience of anti-social behaviour.
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Q4.  What is being done now to help stop anti-social behaviour in
Scotland?  Is it working?

What would help to prevent anti-social behaviour?  We would like to hear
your ideas.  Maybe you know about things that are being done now to stop
anti-social behaviour?  If so, do you think they are working, and why?
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Q5.  Is there any other information you would like to give the Committee
about your experience that would be of help to them when thinking
about anti-social behaviour issues?
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Other information

If you have any questions about this call for evidence, please contact the
Communities Committee Clerking team (Jenny Goldsmith on 0131 348 5882
or Gerry McInally on 0131 348 5244).

If you want to find out more about the Scottish Executive’s proposals for an
anti-social behaviour Bill, you can contact the Scottish Executive Anti-Social
Behaviour Team at:

Anti-Social Behaviour Team
Scottish Executive
Area 1-F (Bridge)
Victoria Quay
Edinburgh
EH6 6QQ

Tel: (0131) 244 4900

or email: ASBBill@scotland.gsi.gov.uk

Information about the Scottish Parliament is available in languages other than
English and in alternative formats (for example, in Braille, large print, tape or
various computer formats). For more information, please write to Public
Information Service, The Scottish Parliament, Edinburgh, EH99 1SP. You
can also contact us by fax (on 0131 348 5411) or by email (at
sp.info@scottish.parliament.uk). We welcome written correspondence in any
language.

Thank you for taking the time to answer these questions.
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Communities Committee ASB fact-finding visits

Reporter Group A - Maureen MacMillan Clerk - Jenny
Stewart Stevenson
Mary Scanlon

Reporter Group B - Donald Gorrie Clerk - Gerry
Elaine Smith
Cathy Craigie

Reporter Group C - Johann Lamont Clerk - Jim
Campbell Martin
Patrick Harvie

We could merge the entire Committee into two groups for the final two visits
on Wednesday 29 October.

Tuesday 30 September Tuesday 28 October Wednesday 29
October

Reporter Group A Reporter Group A Reporter Group B
Highlands & Islands Glasgow Central Scotland

Reporter Group B Reporter Group B Reporter Group C
North East Scotland South Scotland Lothians

Reporter Group C Reporter Group C
Mid-Scotland and Fife West of Scotland
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COMMUNITIES COMMITTEE

10 September 2003

DEBT ARRANGEMENT SCHEME (DAS)
EXECUTIVE CONSULTATION ON THE DRAFT REGULATIONS

Introduction

1. The Executive is conducting a limited consultation exercise on draft
regulations to introduce the Debt Arrangement Scheme (DAS).  The DAS
is being introduced following the passage of the Debt Arrangement and
Attachment (Scotland) Act 2002 during which the Social Justice
Committee was the lead committee.  Given the role of the Social Justice
Committee in considering the primary legislation at Stage 1, the
Communities Committee may wish to take some limited oral evidence in
responding to the consultation.  Responses are due by 2 October 2002.

2. Copies of the draft regulations together with the Executive’s covering note
and a draft Regulatory Impact Assessment were previously circulated to
Members.

Background

3. As stated in the Executive’s covering note:

The Debt Arrangement Scheme will provide a facility for the orderly payment of
multiple debts.  The scheme will assist debtors who are unable to settle their debts as
they fall due but who have some surplus income (i.e. income in excess of that
required for basic subsistence) with which to pay instalments towards their debts.

4. In its Stage 1 report, the Social Justice Committee while welcoming the
proposals for the introduction of a national debt arrangement scheme
made a number of recommendations in relation to the detail of the DAS.

5. First, the Committee expressed concern that that the scheme may only be
open to those debtors who were able to pay their debts in full, including
interest if demanded by creditors, within a 3-5 year period.  At paragraph 7
of its regulatory impact assessment the Executive states that: ‘The
Scheme will allow those that are able to settle their debts over a period of
time the opportunity to do so’.

6. The Committee also considered the issue of debt composition and the
freezing of interest.  In its consultation document, ‘Enforcement of Civil
Obligations in Scotland’, the Executive stated that: ‘It would be open to
creditors to waive further interest by agreement’.  The Committee invited
the Executive to reconsider these provisions in favour of the debtor.   The
Committee also invited the Executive to reconsider the issue of
composition in favour of the debtor.
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7. Paragraph 31 of the Executive’s covering note on the draft regulations
states that:

It will be open to the parties to a debt payment programme to make provision for
freezing of interest and/or composition in relation to each debt specified in the
programme.  This will be by agreement and may be achieved by negotiation with any
or all creditors.

8. The Social Justice Committee also considered the issue of creditor
consent and stated that it would be: ‘concerned if a single creditor was
able to prevent a debtor from joining a DAS or was able to pursue a debtor
independently of a DAS’.  Paragraph 30 of the Executive’s covering note
states that:

Regulation 20 provides for agreement of creditors to be obtained, allows the DAS
administrator to dispense with consent and consent to be deemed to have been given
if a creditor does not respond to a request that he agree to an application.

Further, in its regulatory impact assessment the Executive states that:

The Debt Arrangement Scheme will, on the agreement of a proportion of creditors,
prohibit any creditor from carrying out diligence or petitioning for sequestration during
the currency of the scheme.

9. In its Stage 1 report, the Social Justice Committee also welcomed:

the Executive’s commitment to building upon voluntary debt collection schemes and
that the proposed national scheme would not replace such schemes where these
were seen to be effective.      

Proposed Consultation

10. As indicated above the Executive is conducting a limited consultation on its
draft regulations with a closing date for responses of 2 October 2003.  The
Committee will wish to focus on the workability of the Executive’s
proposals and may, therefore, wish to invite oral evidence from
organisations with experience of debt repayment programmes.

11. On this basis the Committee may wish to agree to invite the following
organisations to give oral evidence to its meeting on Wednesday 24
September 2003:

• Scottish Consumer Council
• Institute of Credit Management
• Money Advice Scotland
• Citizens Advice Scotland
• COSLA
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12. The Committee may also wish to invite Executive Officials to give initial
evidence at its meeting on Wednesday 17 September 2003 on the detail of
the draft regulations.

Conclusion

13. The Committee is invited to consider and agree its approach to the
Executive’s consultation on its draft regulations for the introduction of the
Debt Arrangement Scheme (DAS) and to agree which witnesses to invite
to give oral evidence to the Committee.

Jim Johnston
Clerk to the Communities Committee
September 2003


