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Dear Mr Cochrane 
 
AIRDRIE-BATHGATE RAILWAY AND LINKED IMPROVEMENTS BILL 
COMMITTEE’S CONSIDERATION OF BILL’S GENERAL PRINCIPLES AND 
ADEQUACY OF ACCOMPANYING DOCUMENTS AT PRELIMINARY STAGE 
 
Thank you for your consultation of 28 June 2006 requesting comment on the Airdrie -
Bathgate Railway and Linked Improvements Bill and the Committee’s consideration 
of the Bill’s general principles and adequacy of accompanying documents at 
preliminary stage. 
 
The Airdrie - Bathgate Railway project is proposed to help meet the Scottish 
Executive’s targets for increased and improved rail links in Scotland.  Although this 
project will have some adverse impacts on local biodiversity, landscape and access 
to the countryside, we believe that with suitable mitigation these impacts can be 
compensated.  Scottish Natural Heritage (SNH) therefore has no objection in 
principle to the project. 
  
SNH has been involved in pre-consultation discussions with the Promoter of the Bill, 
Network Rail and their environmental consultants, Jacobs Group and Ironside Farrar, 
from an early stage in the project.  Many issues of initial concern have been 
identified and addressed.  A number of detailed reports have been prepared, 
including reports relating to possible impacts on otters.  Further work is ongoing, for 
example on landscape and habitat management.  We welcome the approach that 
has been taken to date, and the open and constructive manner in which we have 
been consulted. 
  
Within the limitations of the Private Bills Procedures, Network Rail and their 
consultants have produced an Environmental Statement (ES) which accurately 
identifies impacts, the significance of these impacts and how to avoid, reduce or 
mitigate these impacts to an acceptable level.   
 
What the Bill lacks, at present, is commitment and mechanisms to ensure that the 
identified means of avoiding, reducing and mitigating impacts will be implemented 
and can be enforced.   The Scottish Parliament, as the competent authority under 
The Conservation (Natural Habitats, &c) Regulations 1994 and The Conservation 
(Natural Habitats, &c) Amendments (Scotland) Regulations 2004 (“Habitats 
Regulations”), must satisfy itself that the commitment and mechanisms are in place.  
This is necessary to ensure that the project which is authorised by Parliament is that 



which is implemented.  This advice is consistent with advice previously given by 
SNH to the Edinburgh Tram (Line 1) Private Bill Committee, the Waverley Railway 
(Scotland) Private Bill Committee and the Procedure Committees Inquiry into the 
Private Bills procedures.  The legislative requirements are set out in Annex A.   
 
We note that, in contrast to the Edinburgh Tram (Line 1) Private Bill and the 
Waverley Railway (Scotland) Private Bill, that although a Code of Construction 
Practice (CoCP) has been drafted, it is not secured within the Bill.  It is clear that the 
construction and operation of the railway require to be managed so that the impact 
upon the natural heritage is reduced insofar as is possible.  In both the Edinburgh 
Tram (Line 1) Private Bill and Waverley Railway (Scotland) Private Bills, the CoCP 
has been used with the aim of ensuring that the mitigation required will be 
implemented and that the duties and obligations encumbent upon the promoter are, 
in turn, binding upon contractors and sub-contractors and indeed upon the operator.  
It is therefore our view that the Committee should ensure that the Bill is amended 
requiring the CoCP to be agreed and to be implemented in full.  The CoCP must also 
be capable of being amended in line with further studies and in terms of those two 
Bills, provision has indeed been made for this.   We would envisage being involved 
in the iterative drafting of the CoCP with the promoter.  
 
Annex B summarises the various mechanisms which we advise should be in place to 
protect the various European, national and local natural heritage interests which may 
be affected by the proposals.  SNH will be happy to continue to work with the 
Promoter and the Committee in developing these mechanisms.  The Committee 
should not approve the Bill unless it is content that these mechanisms are in place 
and are enforceable.   
 
To conclude, our advice is that consent could be granted if the Bill was modified to 
take account of certain further proposals contained in this letter.  In the event that the 
Committee chooses not to proceed with these amendments or that they are 
withdrawn by the promoter, this letter should be treated as an objection to the Bill. 
 
If the Committee wishes more information on SNH’s views of this Bill please contact: 
the Area Officer, based in our Dalkeith office. We will, of course, be happy to present 
evidence to the Committee if that is required.  
 
Yours sincerely 
 
 
Iain Rennick 
Area Manager, Forth and Borders 
 
cc  Jackie McLean (Ironside Farrar) 
 



Annex A 
 
Legislative Requirements for European Protected Species 
Otters and bats 
 
The Wildlife and Countryside Act 1981(as amended) and The Nature Conservation 
(Scotland) Act 2004 provides full protection for certain animal and plant species. 
Some of these species are further protected as ‘ European Protected Species’ under 
the Regulations 39 and 43 of the Conservation (Natural Habitats &c.) Regulations 
1994 and regulations 10 and 13 of the Conservation (Natural Habitats &c.) 
Amendment (Scotland) Regulations 2004. The species identified above are 
European Protected Species. 
 
This means it is illegal to: 
 

• Deliberately or recklessly kill, injure, disturb or capture / take European 
Protected Species of animal. 

 
• Damage or destroy the breeding sites or resting places of such animals. 

 
Where it is proposed to carry out work which will affect EPS or their shelter / 
breeding place, whether or not they are present in those refugees, a licence is 
required from the licensing authority (in this case likely to be the Scottish Executive).   
 
Three tests must be satisfied before the licensing authority can issue a license under 
Regulation 44(2) of the Conservation (Natural Habitats &c.) Regulations 1994 or 
Regualtion14 of the Conservation (Natural Habitats &c.) Amendment (Scotland) 
Regulations 2004 to permit otherwise prohibited acts.  An application will fail unless 
all of the three tests are satisfied. 
 
The three tests involve the following considerations: 
 
• Test 1 - The licence application must demonstrably relate to one of the purposes 

specified in Regulation 44(2) or Amendment Regulation 14.  For development 
proposals, the relevant purpose is likely to be Regulation 44(2)(e) for which the 
Scottish Executive is currently the licensing authority.  This regulation states that 
licences may be granted by the Scottish Executive only for the purpose of 
“preserving public health or public safety or other imperative reasons of overriding 
public interest including those of a social or economic nature and beneficial 
consequences of primary importance for the environment.”  

 
• Test 2 - Regulation 44(3)(a) states that a licence may not be granted unless the 

Scottish Executive is satisfied “that there is no satisfactory alternative”. 
 
• Test 3 - Regulation 44(3)(b) states that a licence cannot be issued unless the 

Scottish Executive is satisfied that the action proposed “will not be detrimental to 
the maintenance of the population of the species concerned at a favourable 
conservation status in their natural range” (the Scottish Executive will, however, 
seek the expert advice of Scottish Natural Heritage on this matter).   

 
Consideration of European Protected Species must be included as part of the 
consent process, not as an issue to be dealt with at a later stage. Any consent given 



without due consideration to these species is likely to breach European Directives 
with the possibility of consequential delays or the project being halted by the EC. 
 
 
 
 
 
 
 
 



Annex B 
 
Airdrie - Bathgate Railway Private Bill 
Summary of environmental mitigation measures required 
 
European Protected Species (EPS) 
 
SNH is obliged to inform the Scottish Parliament about European Protected Species 
(EPS) which may be affected by the proposal and which may, therefore, be subject 
to the legislative requirements set out in Annex A.  The measures required for 
relevant species are summarised below. 
 
Otters. 
 
• A mechanism to ensure creation of: (i) a new artificial holt at Hillend Reservoir as 

mitigation described in the section 10.5.2 of the ES; (ii) an otter pass under the 
access road bridge over the North Calder Water (as described in section 10.5.2), 
and with appropriate licences being obtained from the Scottish Executive 
licensing team.  

 
Bats 
 
• A mechanism to ensure a bat survey and any necessary mitigation takes place 

prior to the felling of trees along the working corridor (as described in section 
10.5.2) and, if bats  are present, that the necessary licences are obtained from 
the Scottish Executive licensing team. 

 
National and Local Natural Heritage Interests 
 
• Badgers.  SNH advises the Committee to ensure a mechanism is in the Bill to 

implement the Badger Mitigation Plan. 
 
• Wildlife and Countryside Act 1981 Schedule 1 Birds.  SNH advises the 

Committee to ensure a mechanism is in the Bill to avoid construction works 
during the bird-breeding season.  We would be happy to advise on the 
appropriate timings of works.  

 
• Wildlife and Countryside Act 1981, Schedule 9, Part II Invasive Alien Species: 

Giant Hogweed, Himalayan Balsam and Japanese Knotweed.   SNH advises the 
Committee to ensure a mechanism is in the Bill to ensure eradication works along 
the working corridor follow best practice guidance.  

 
• Biodiversity, Landscape and Visual Impacts.  The impacts on biodiversity, 

landscape and visual impact are inexorably linked and we will comment on them 
together.  As with other aspects of the ES, SNH welcomes the clarity and content 
of the biodiversity, landscape and visual assessment.  We are in broad 
agreement with the findings with regards to the nature and significance of the 
impacts that will arise both during construction and during operation of the line, 
and we welcome the production of a draft Code of Construction Practice (Jacobs 
UK Ltd May 2006).  However, given the scale and extent of the vegetation loss, 
we advise the Committee to ensure that there is a mechanism in the Bill to ensure 



the production and implementation of a Landscape Management Plan.  We would 
recommend that this should include: 

 
a Full and detailed plans of: (i) the vegetation/habitat to be removed; (ii) the 

vegetation/habitat to be retained, and to define clear measures for it’s 
protection during construction, and; (iii) all proposed mitigation and 
compensation planting.  This matter is not at all clear in the ES.  These 
should, at minimum, be annotated versions of the existing A1 plans and 
sections drawings to show natural heritage issues.  These plans should 
also include habitat enhancement provision for water vole at Hillend 
Reservoir where the reservoir edge is being reprofiled. 

 
b While we welcome reference to works in accordance with The 'Network 

Rail Bio-diversity action plan' and 'the specification for lineside vegetation 
management', we would also stress that proposed planting should 
acknowledge the diversity of landscape character through which the line 
passes. Further detailed assessment and proposals will be needed, in 
order that proposed planting plans reflect local distinctiveness and varied 
ground conditions. 

 
c SNH disagrees with the principle of the statement in 18.3 that planting on 

the cyclepath will be minimal.  There is significant amenity and biodiversity 
value in the planting along this route, and this should be compensated for.  
We would also recommend that the planting on the railway corridor and the 
new SUSTRANS route should be combined to ensure that it is 
complimentary and achieves best integration with local landscape 
character. 

 
d The mitigation strategy should seek not only to mitigate new impacts of rail 

operation, but also to compensate for overall loss of the natural heritage 
resource.  This will likely involve creating new habitats adjacent to the rail 
line or cycleway corridor and tying proposals into the wider landscape 
through off site planting.  In order for this habitat creation to fully 
compensate for loses and to tie into existing habitats and landscape 
features it may have to be outwith the limit of deviation as specified in the 
Bill. 

 
Recreation and Access 
 
• Although the ES considers the impacts on the users of National Cycle Route 75 

(NCR75) to be minor to moderate, we are concerned that impact on users will be 
considerable, especially as the details of the replacement route within the ES to 
allow for the impact on recreational users to be assessed are vague.  In order that 
the new route maintains the high quality experience of the existing route, the new 
cyclepath must be properly routed to avoid too many ups and downs and poor 
views of embankments.  Amenity planting of trees, hedges, scrub and grassland 
is required.  Replacement of existing seating, sculpture and interpretation is 
required.  We recommend that detailed plans showing all of the above are 
produced and further assessment made. 

 
• NCR75, North Calder Heritage Trail and other local routes will be formally closed 

during the two-year construction period.  The ES suggests that no special 
arrangements are in place to manage these closures.  We would therefore 



recommend that a management plan for public access should be developed in 
conjunction with the refinement of the construction programme and Code of 
Construction Practice.  This plan should include alternative routes and information 
regarding this route. 

 
• The ES appraises some of the impacts on formal routes which may be severed or 

rerouted as part of the proposal.  We believe, however, that further work could be 
done in fully appraising all routes, including informal access points, for example to 
Hillend Reservoir.  From this more detailed study a clearer plan of existing and 
replacement routes should be produced. 

 
 
Scottish Natural Heritage 
July 2006 
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