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AIRDRIE-BATHGATE RAILWAY AND LINKED IMPROVEMENTS BILL 
EVIDENCE FROM THE KEEPER OF THE REGISTERS OF SCOTLAND 
 
Introduction 
 
1. The Keeper of the Registers of Scotland is a statutory officeholder in the Scottish 
Administration with responsibility for 15 public registers including the property registers, the 
Land Register of Scotland and the General Register of Sasines. The Keeper's functions 
are carried out by the Registers of Scotland Executive Agency (RoS). RoS operates on a 
self-financing basis under arrangements which are analogous to those of a trading fund. 
 
2. The Land Register, introduced in 1981, is a map-based register of title and is gradually 
superseding the General Register of Sasines, a register of deeds, which has been in 
operation since 1617. Many deeds recorded in the General Register of Sasines contain 
deed plans, but the register is not map-based. 
 
3. The system of land registration is governed by the Land Registration (Scotland) Act 
1979 (the 1979 Act) and the Land Registration (Scotland) Rules 1980 (the 1980 Rules). A 
sale of property for value triggers a ‘first registration’ of the property in the Land Register. 
The purchaser's solicitor submits the deed, a completed application form, the title deeds of 
the property and the registration fee as fixed by Scottish Ministers in the Fees in the 
Registers of Scotland Order 1995 ("the Fee Order"). The application is examined and a 
Land Register title sheet is prepared for the property. The title sheet contains details of the 
proprietor, the extent of the property, details of secured loans and conditions of title. Every 
title registered in the Land Register has a title plan based on the Ordnance Map. Section 
12 of the 1979 Act provides for indemnity of registered titles unless, under section 12(2), 
the Keeper has excluded indemnity. Basically, registration of title without exclusion of 
indemnity provides a State-backed guarantee to proprietors. For this reason anyone 
seeking the benefit of a registered title must make a formal application for registration. The 
Keeper is empowered to reject applications not meeting the statutory requirements or to 
call for additional evidence. 
 
4. The property registers are useful sources of information about rights in land, but there 
are limitations on the information available. For example, leases for less than 20 years 
cannot be registered. Although registration confers significant legal benefits, it is not 
mandatory. Sometimes a party with an interest in land may choose not to register that 
interest and so the information in the register may not reflect the up-to-date position. 
 
Comments by the Registers of Scotland 
 
5. The main aspect of the Bill of concern to the Keeper is section 9. The purpose of the Bill 
is understood to be to authorise the construction of new railways and other works, 
principally roads, and associated compulsory purchase. The Promoter's agent has recently 
explained their intention regarding section 9. I understand section 9 is to provide that the 
process of registration of title to the land vested in third parties by virtue of the provisions 
of sections 6 to 8 of the Bill should be adapted to what the Promoter considers to be the 
special circumstances of this Bill. 
 
6. The Explanatory Note at paragraph 49 states that vesting of title to land under sections 
6-8 will be by virtue of the powers to be conferred on the authorised undertaker. It 
suggests that vesting is normally effected by transfer, deed or similar instrument. In fact it 
is the registration or recording of such a transfer that has the effect of vesting ownership of 
property in a new proprietor and not merely the execution of the document itself. The Note 
explains that section 9 provides for registration in the Land Register to take place. Looking 
at section 9, I note that it obliges the Keeper to register various transfers on receipt of 
specified information, being a Queen’s Printer's copy of the Act; particulars of any land 
vested under section 6, 7 or 8; details of reservations of rights to which the vesting was 
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subject; and such proof as the Keeper may require of the accuracy of the information. 
While the Promoter has drawn our attention to precedent for private legislation requiring 
evidence of statutory vesting, in our view the methodology will not work satisfactorily. RoS 
is unable to implement these proposals. They are inconsistent with existing legislation. It is 
one of the Keeper’s key needs to be able to call for proof of vesting such that ownership 
can be registered as it would be in any ordinary case, i.e., in the absence of this Bill. The 
provisions of the 1979 Act and the 1980 Rules are sufficient in themselves to ensure that 
the statutory vesting envisaged by the Bill can be registered. 
 
7. Section 9 of the Bill is in sharp contrast with the provisions of the 1979 Act and the 1980 
Rules. Indeed, Section 9 does not take those provisions into account at all. The existing 
scheme of registration, which applies impartially to all those who want to make use of it, 
envisages that registration in the Land Register is initiated by an application that is 
submitted to the Keeper. Essentially (as provided by section 4 of the 1979 Act): 
 

• the applicant must complete/certify an application for registration, the form of which 
is set out in the 1980 Rules (and answer set questions designed to highlight potential 
problems); 
• the applicant must provide a conveyancing deed or some other form of 
documentary evidence; 
• the applicant must tender the registration fee payable in terms of the Fee Order; 
• the land must be sufficiently described to identify it by reference to the Ordnance 
Map; 
• (if the land is already registered in the Land Register) the application must refer to 
the Title Number; and 
• in the case of a first registration, the Keeper requires production of prior title deeds 
so that he can conduct a full examination of title. 

 
Section 9 effectively disapplies the application process. It thereby circumvents statutory 
provisions that were intended to pertain equally and fairly to all users of the land 
registration system. These provisions operate satisfactorily in practice. It has been 
explained to us on behalf of the Promoter that these departures from the general law are 
intended to represent no more than administrative adaptation to the special circumstances 
of the Bill. We do not believe that aim is achieved but have been reassured that the 
Promoter does not have any wider policy intention and will discuss with us what, if any, 
statutory provision is necessary. 
 
8. Section 9 of the Bill requires the Keeper to register the vesting on receipt of certain 
information. Paragraph (d) of section 9 may enable the Keeper to call for proof of accuracy 
of the information that is provided but does not seem to enable him to call for further 
evidence. For example, the description of the land might not be sufficient to meet the terms 
of section 4 of the 1979 Act in that it does not enable the land to be identified by reference 
to the Ordnance Map. The Keeper is not empowered to call for a clearer or better 
description of the land or a map but merely some proof of that which is provided. It is 
difficult to see how paragraph (d) will assist the Keeper. Further, in terms of sections 6, 7 
and 8 the vesting takes place on completion of the works but there is no obligation under 
section 9 to provide the Keeper with evidence of completion of those works or evidence 
that there is no dispute that the works have been completed or confirmation that the matter 
has not and will not be referred to arbitration or that any arbitration has been concluded. 
The proposal appears to be that the Keeper will be able to call for proof of the particulars 
of the land but not proof that the land has actually vested.  
 
9. Section 9 also fails to recognise the Keeper’s powers to reject applications for lack of 
appropriate evidence (Rule 12 of the 1980 Rules) or exclude his indemnity in relation to 
title problems (Section 12(2) of the 1979 Act). These are important powers that facilitate 
the Keeper’s statutory duty to maintain and control the Land Register. The provisions of 
the Bill leave open the question whether the Keeper would be able to exclude indemnity. 
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The Promoter has confirmed that its only concern is to secure a transfer of ownership in 
the circumstances contemplated by the Bill without intruding on wider issues for the 
Keeper. We will discuss this further with the Promoter. 
 
10. Section 9 places the Promoter and those deriving their ownership of assets transferred 
under Sections 6, 7, and 8 in a special position in respect of registration. To my 
knowledge, while there may be precedent for statutory vesting, there is no precedent for 
going as far as section 9. In relation to the transfer of functions under the Scotland Act 
1998, heritable property, used in relation to a function, transferred to and vested in the 
Scottish Ministers when a statutory certificate was issued by the Secretary of State, but 
applications for the registration of transfers of heritable property by such certificate did not 
benefit from any special arrangements. The Waverley Railway (Scotland) Act 2006 does 
contain a vesting provision at section 7, which affects a statutory vesting of certain land. 
However, the Waverley Act does not interfere with the normal registration system so as to 
require the Keeper to register any vesting.  
 
11. Our concerns are not just with section 9 but also with sections 6-8 of the Bill. They 
provide for a statutory vesting in certain persons. This runs contrary to the scheme of the 
1979 Act and section 4 of the Abolition of Feudal Tenure etc. (Scotland) Act 2000 (the 
2000 Act) which provides that ownership of land passes on registration in the case of a 
transfer of registrable land. Section 6 of the Bill provides that on completion of certain 
authorised works the land to which that section refers shall vest in the roads authority. This 
must be reconciled with section 4 of the 2000 Act. Ownership under that section does not 
pass until the land is registered under section 2 of the 1979 Act. As registration would be 
under section 9 of the Bill and not under section 2 of the 1979 Act, it must be made clear 
that such registration takes effect under or as if under the 1979 Act. It will otherwise beg 
the question what would be the status of the proprietor in whom the land is vested under 
the Bill? 
 
12. The transfers envisaged by Section 7 of the Bill will be to unspecified persons, when 
the authorised undertaker reaches a decision as to their identities. We are advised that 
identities will not be ascertainable until shortly before the vesting takes place. Crucially, 
section 9 does not include a requirement to provide information as to the identity of the 
person (“the transferee”) in whom the authorised undertaker intends to vest. I understand 
the Promoter intended that section 9 should be wide enough to include the name of the 
transferee but now accepts that this was not achieved. In my view, a transfer of a right of 
ownership in land is an act of legal importance which deserves expression in a formal 
conveyance to a defined person. I have been told that the Promoter accepts this and that, 
if section 9 is to remain, it will be amended accordingly. In addition the power of the 
Keeper to call for additional information or evidence in order to enable him to complete the 
processing of an application for registration should not be fettered in relation to any 
application following upon any transfer of land by the Promoter. 
 
13. The purpose of sections 6-9 of the Bill would seem to be to avoid the authorised 
undertaker having to prepare and execute dispositions of land in favour of certain persons 
and avoid the need for relevant proprietors to submit to the Keeper applications for 
registration but nevertheless requiring the Keeper to effect registration without a formal 
application or without receipt of registration fees that would otherwise be due. Registers of 
Scotland is a self funding body generating its income almost entirely from registration fees. 
Requiring registration by the Keeper in a manner that avoids payment of fees would have 
the effect of subsidising the benefiting proprietors at the expense of every other applicant 
for registration from the Registers. The provisions seek to vest land contrary to the existing 
and well-established system for the transfer of title to land and indeed possibly contrary to 
provisions made by the Scottish Parliament in the 2000 Act. It is also of note that this goes 
significantly beyond the regime for compulsory purchase whereby forced acquisition of 
land can take place but nevertheless some further instrument is still required to effect 
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transfer of title, such as a conveyance, statutory conveyance (under the Land Clauses 
Consolidation (Scotland) Act 1845), notarial instrument or general vesting declaration. 
 
14. The Promoter has confirmed that there is no issue so far as concerns submitting formal 
applications. We are told that the Promoter is especially concerned to ensure that 
registration does in fact take place and that the circumstances might give a transferee less 
than the usual incentive to effect registration. The Promoter has suggested that 
applications for registration should be submitted by the authorised undertaker rather than 
by the new proprietor. We will discuss this suggestion with the Promoter. As regards fees, 
we are told that this has never been considered by the Promoter as an issue and that it is 
not seeking to avoid their payment. 
 
15. The purpose of the Bill is "to seek and obtain all necessary powers to construct and 
reopen the rail link between Airdrie and Bathgate with an electrified double track railway 
that would generally follow the solum of the old railway line." We understand the purpose 
of sections 6-9 is to ensure that new roads and accesses constructed under the powers to 
be conferred will be vested in the persons for whom they have been constructed. We feel 
that any scheme to make special provision for the vesting of land must be so drafted as to 
ensure that a good title is capable of being registered in a way that does not run counter to 
the law relating to title and land registration in Scotland. We understand the Promoter is 
prepared to work with us to ensure that these criteria are met. 
 
16. Without amendment the Bill would effect changes to Land Register practice that are 
not acceptable to RoS for the reasons outlined above. On behalf of the Promoter it has 
been explained that these provisions were not included with the intention of circumventing 
existing provision for the benefit of select persons.  
 
Annex B of letter to Promoter's agent of 28 June 2006 
 
17. The Committee has asked what discussions the Promoter's land referencers, Brodies 
and Millar & Bryce, have had with RoS. Millar & Bryce approached RoS to obtain digitised 
maps which were compared with the title plans for properties registered in the Land 
Register. The purpose was to identify any registered titles and any pending applications 
where the title either intersected, or lay within, the areas in question. Thereafter, a digital 
copy of the title plan for each registered title, as well as a note of pending applications, 
identified through this process was provided. The Keeper is not otherwise aware of the full 
extent of the investigations. RoS’ Registers Direct system offers online access to both 
property registers and investigations can be carried out without RoS' involvement. Millar & 
Bryce are frequent users of Registers Direct and it is possible that they used the service to 
carry out additional investigations on the Promoter’s behalf. The land referencers asked 
RoS to comment on the methodology to RoS, after the referencing process was complete. 
The Keeper is of the view that the methodology meets the accepted requirements for 
searching the property registers. 
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