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[The hearing commenced at 10.07 a.m.] 
 
 
Assessor:  Good morning everybody, welcome to this second day of hearing into the Bill.  I will 

not be making any formal introduction this morning, you heard what I had to say and 
there is a script available for anyone who happened to miss it.  One thing I am bound to 
say of course is that there are fire doors clearly marked and if you hear a fire alarm it is 
not a drill and we should leave promptly.  Thank you very much. 

 
 I do thank you, Panel, for coming back again. I have a number of questions on noise and 

vibration, pollution and screening matters that I would like to go into in a little bit more 
detail.  I have had the opportunity to reflect overnight, and bearing in mind the comments 
and commitments that you have made and the quality of evidence produced for other 
schemes considered by Parliament, I think I am bound to pursue one or two matters with 
you.  That is the reason for bringing you back today. 

 
 Perhaps a way forward here, and I don’t know if you have this to hand, is that I could 

refer to Group 13 as an example and pick out Mr and Mrs McNaughton’s objection, 
which is No. 27. I wonder, do you have that available to you?   

 
Ms Gribben:  We do not have it, but we can look for it. 
 
Assessor:  Please take your time, as I think this will help us to get through.  I will also be 

referring later on, once again as an example, to Group 21 and the objection by Mr and 
Mrs Nagel, that is No. 9 – Group 21, No. 9 – otherwise I do not think there are any other 
papers that you need in front of you.  [Pause; documents located]  Thank you very 
much. 

 
 Perhaps I could take you first of all then to Issue 1 which is: 
 
 1.  Noise and vibration 
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 in that objection in No. 27.  This paragraph, number 2, appears to be replicated in 

relation to the written evidence for other householders, and as you will recall the 
paragraph states that: 

 
 “The Promoter places great value on the views of those who are likely to be 

affected by the project, and has conducted an extensive consultation exercise as 
part of this project.  It has met with the objector to explain the impact of the 
project on the objector’s property and the mitigation measures which are likely to 
apply.” 

 
 It goes on: 
 
 “The Promoter has also written to the objector to provide a detailed explanation 

of these effects and mitigation measures.” 
 
 I just wondered why this detail was not provided in the written evidence for myself and 

the Bill Committee?  I don’t know who is going to lead, Mr Wark or Ms Gorlov? 
 
Ms Gorlov:  Good morning, sir. I will try.  You are asking for sight of our letters to the various 

objectors?  Have I correctly understood you? 
 
Q. First of all I am asking why, if that detail was available, it was not made available in the 

written evidence.  It could have come forward as a document, but it might also have had 
a small summary saying ‘This is what we did and this is what we offered’. 

A. We could certainly make available copies of the letters that we have written. I think 
perhaps your question is rather promoted by the fact that this is a boiler-plate response 
to as boilerplate issue. I am bound to say, if I may say so sir, it is not the only boilerplate 
you have seen in connection with Bills of this sort.  For better or worse we did not trouble 
you with details of what has already been provided to the objector, and certainly we can 
provide copies if that is what is wanted. 

 
Q. I can take the first part of your proposition, which is that it is a boilerplate response.  The 

problem from the objectors is that they will consider, and I consider, that each one of the 
objections is particular and distinctive and deserves a particular and distinctive 
response. 

A. Sir, there was never any intention to be in the least dismissive.  The object of the rebuttal 
was to draw attention to the fact that we had explained and the explanation was there on 
the record for the benefit of the objector. So far as you are concerned, sir, I can see – 
and with hindsight it is easy to say – it might have been helpful for you and we are happy 
to provide that at this stage if that is what is wanted. We can provide a dossier of letters. 

 
Q. May I take your points one at a time?  I am sorry to interrupt you, as I know you are 

going on to make another point.  We – the Bill Committee and myself – think the letters 
probably are not necessary, but a brief synopsis just exactly of what was being offered, 
an indication of some level of detail?  Or you can provide it in the form that you think is 
most convenient for the Bill Committee to get through. 

A. We will focus on how best to do it, sir.  We can provide an explanation, but I suppose 
what you are really asking for is a lay explanation aimed at these particular objectors of 
what is in the Environmental Statement.  I am bound to say I thought we had dealt with 
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that to the extent that we have provided localised noise maps for all those affected by 
noise, and if I could perhaps direct you to round about paragraph 21 of our rebuttal?   

 
 This was intended to be comprehensible, “I find noise difficult to cope with”, and I can 

imagine the objectors might also, but we have a table that explains how we get to the 
various levels.  It explains in this rebuttal what is the level in relation to this particular 
properly, which we accept is not immediately easy to derive from our ES although it is 
there, and I ought also to mention, sir, that these objectors have had a local noise map 
indicating where they fit in the noise framework.  So if I am groping slightly it is because I 
am not altogether sure what further details you had in mind. 

 
Q. I can go no further than a summary of what was being offered and some indication of 

level of detail.  What sprang to my mind, Ms Gorlov, was simply the statement, and I am 
not quibbling that statement at all. It is simply that you have written to the objector to 
provide a detailed explanation of these effects and mitigation measures, and really my 
question was whether the Bill Committee could have a sight of this, in a form that the Bill 
Committee could digest? 

A. Certainly.  Of course sir. 
 
Q. That would give them the comfort, as you have attempted to give the objectors, that you 

are doing your very best to deal with this particular matter. 
A. We certainly can do that, sir.  Perhaps I might just indicate though this morning the basis 

on which we deal with what mitigation could be provided. Would it just be helpful if I 
explain our rationale here? 

 
Q. We have formulated overnight a series of questions, and if there are matters which we 

don’t cover, perhaps through Mr Lake and yourself and others we could pick up? I am 
sure that our list of questions will not be comprehensive and there will be other matters 
which we would like you to clarify for our benefit. 

A. Of course sir. I am jumping the gun somewhat. 
 
Q. No, not at all, you are being extremely helpful.  Now, I did interrupt you. I think you had a 

second portion that you were going to talk to us about? 
A. I was moving on to something on which you are probably going to ask me a specific 

question, so we will wait. 
 
Q.   Right, let’s see.  You have undertaken a preliminary analysis - let’s get to the meat of it – 

and the Environmental Statement sets out noise and vibration predictions.  You have 
already drawn my attention to this.  Could I go to a couple of paragraphs before the one 
you directed me to, and in this script it is 20A?  If you have that, reading from here you 
state that: 

 
 “The Environmental Statement was modelled to evaluate the noise impact with 

and without mitigation, and that the mitigation method used in [your] predictions 
was an acoustic barrier.” 

 
 Now, specifically what height would this barrier be and what was it made of? 
A.   I think this is something for someone else to answer for you. 
 
Q.   It is a technical matter, yes. 
A.   Bernadette McKell can take that one up. 
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Q.   Thank you very much, Ms McKell. 
 
Ms McKell:  I can’t remember the heights of them, but somewhere between probably 1.3 and 

2.5 metres.  They may have gone up to 3 metres in some places, I can’t remember, I 
would need to check the drawings.  It wasn’t a specific, the barriers are modelled as 
effective acoustic barriers, so where a concrete block wall or a very heavy timber screen 
or some other proprietary barrier system has been put in it won’t make any difference to 
the model, because the basic acoustic properties of the barrier are what is important to 
us, so the aesthetics of it were not taken into account in the acoustic model. 

 
 Generally it can be quite a heavy timber fence, and I think that was what was used for 

the purposes of illustration and landscape, although you would need to check with the 
landscape people on that one. 

 
Q.   Indeed.  That is very helpful.  We are interested of course in not seeing this in, if you like, 

a silo manner as far as the objectors are concerned, it is the total package that is likely 
to be offered. It is for that reason that I asked that question and you picked me up 
absolutely correctly, thank you. 

 
 You state that it will be your intention to reduce both noise and vibration at source 

through the design.  There is no dispute about that.  Can you tell me briefly and in lay 
terms how much track design can actually reduce noise and vibration?  It can lower it, 
but to what extent is it technically possible to do this given the type of technology that is 
appropriate in this case?  I recognise it is possible by spending a huge amount of money 
to reduce it to zero, but you will have certain technology which you will be applying.  Can 
you help? 

A.   The example which is probably best given is one of the proprietary systems that Mr 
Wark referred to yesterday, which has not yet been approved for use in Network Rail but 
has been trialled in Sweden, and the results are indicating reductions of up to 7dBA.  
Probably more realistically we could expect between 4 and 6 dB, which is a reasonable 
reduction. 

 
Q.   Yes; could you refer me back to perhaps 2dB and explain the difference between 2dB 

and say 6 or 7dB? 
A.   Generally in environmental terms a difference of 3dB is just perceptible; a difference of 

5dB is clearly perceptible, and for a subjective doubling or halving you would need a 
change of 10dB. 

 
Q.   And so the point of your response is that you can get down to 5 or 6 dB, is this the point? 
A.   That is what the results of these studies are indicating to date, yes. 
 
Q.   And it is likely that will be the technology that you will put in place? 
A.   It is possible, but as a technology it still has to be approved in Network Rail and that 

question might be better answered by Mr Wark. 
 
Mr Wark:  Yes; if I could add to that, the base starting point is through things like making use of 

the natural shape of the ground, so the grass verges at the side, the correct depth of 
ballast.  I should say the modern track components that we use now are standard 
components of design to minimise noise and vibration anyway, so we are starting off 
from what is much better than traditionally would have been the case, but there are 
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some basic design parameters that we apply first of all before we go into, if you like, 
more serious mitigation measures. It is quite difficult to say what benefits we would get 
specifically, because it varies so much depending on individual location. 

 
Q.   By introducing this type of technology, which it is ‘possible’ – and you are not going so 

far as ‘probable’ – are we on a benign path here compared with for instance what was 
involved with the Waverley line and might be involved with GARL and EARL?  In other 
words is this a design which is going to give better outcomes? 

A.   Can I ask Alison to answer this? 
 
Ms Gorlov:  I am not an engineer and I am not a noise expert, but as Mr Wark has just said 

these factors that one designs into a railway today are standard. Therefore one would 
expect them to be designed-in into any railways including GARL, EARL and Waverley. It 
is not a question of some being cheap-jack and others being super, there is so much 
one can do added into it.  What we are saying is that having designed in all those factors 
we then have an ES standard which shows residual impacts after mitigation that we 
believe to be feasible, all that is feasible, and where we get down to is what we believe 
to be feasible. 

 
 Now, one can’t look at it on the basis of ‘We can do better than the chap before’, and in 

all these schemes it is standard.  One looks at what one is capable of doing given (a) the 
technology available in building a railway, and (b) what is possible in terms of external 
mitigation, noise barriers and the rest, hence our hierarchy of mitigation measures about 
which you heard yesterday. 

 
 So although it might be tempting to say ‘Each scheme can do better than the last one’ I 

think it is fairer to point out that there is a range of things that one can do and everybody 
is doing them. 

 
Ms Gribben:  Sir, could I add to that? 
 
Q.   Thank you, Ms Gribben, yes? 
A.   About the comment regarding the accreditation process, it is not that we are being 

difficult about giving a commitment on this.  Introducing new technology on to the railway 
goes through an accreditation process, and it is a safety issue for the railway. We are 
looking at these options but it is not something because it does go through a verification 
process that we can give an independent commitment to today, which is why I would not 
want there to be an impression that we are not looking at those options. 

 
Q.   No, if I could reassure you on that matter, it is the ‘possible’ and the ‘probable’. I 

understand the hoops, if we can look at it that way, which have to be gone through.  My 
purpose in asking the question of Ms Gorlov is simply to establish – which unfortunately I 
do not think we have been able to establish – that in fact this is a very benign path that 
we are on.  Basically everybody is doing the best that they can and it depends on the 
particular circumstances of the particular track at the particular time.  Have I summarised 
that correctly? 

 
Ms Gorlov:  That is exactly right, sir. 
 
Ms Gribben:  Yes. 
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Q. I am obliged to you, thank you.  I have to take you to paragraph 22 now, if I may.  You 
took me to 21, but I am about to go on to 22 which is the other one.  This is the likely 
noise impact at the property, as I read it.  You state that it is predicted that there will be a 
substantial noise impact, and that would be without the mitigation and at ground floor 
level, but with mitigation that could be reduced to moderate.  Assuming that this cannot 
be done by track design, it is the intention that you will provide an acoustic barrier to 
make it moderate?  That is the simple conclusion? 

 
Ms Gorlov:  Not quite, I don’t think sir. 
 
Q. Thank you.  Ms Gribben? 
 
Ms Gribben:  Bernadette will add to this, but the ES as we have explained applied one method 

of mitigation consistently so that there could be some transparency in terms of the 
results which we considered to be achieved. 

 
Q. So giving comparability? 
A. Yes.  The individual mitigation where it is appropriate will be looked at, and it may or 

may not be an acoustic barrier depending on what is appropriate.  Bernadette might 
want to add to that? 

 
Ms McKell:  Yes; if we have exhausted all possibilities of noise at source and we are still trying 

to reduce the noise, then it may be practicable in the circumstances to introduce a 
barrier, but there are certain circumstances where barriers cannot be introduced for 
engineering safety reasons. 

 
Q. But in this particular case? 
A. Yes. 
 
Q. Yes?  How far would you see to reduce noise impact?  Let’s not take them by case but 

just as our example just now.  Would it only be to moderate level, or would you seek to 
take it down to minor or even zero? 

 
Ms Gorlov:  Sir, we have drawn up the ES on the basis of what we believe the residual impacts  

will be after doing what is feasible.  I specifically asked this this morning, and Bernadette 
McKell can confirm, we did not look along the track and see what is the minimum that we 
can get away with that takes us just below the trigger figure, we looked at what 
mitigation at any point is actually feasible.  What shows up in our ES as a residual 
impact is what we assess will be the result having taken all feasible measures. So I think 
the answer to your question is no, we are not aiming to go below what is feasible, or 
rather above in terms of level of what is feasible, because plainly one can only do what 
is possible.  That is a negative way of putting it, but put it this way: we will do everything 
that can be done to mitigate, and that will take us down to our baseline in the ES. 

 
Q. I am obliged. I am trying to formulate a question but there may be no need to ask that 

question, but let me try: can you predict where in the spectrum of mitigation measures 
that are available to you those that might apply for instance to the McNaughton property, 
to reduce it still further?   

A. I am not the person to ask, but Bernadette McKell possibly is. 
 
Q. First of all is the question well-framed, and is it possible to answer? 
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Ms McKell:  Sorry sir, could I ask you to give me the question again? 
 
Q. Yes, of course; you have suggested that you have a spectrum of mitigation measures 

and you are going to seek to apply those that are most appropriate.  I can well 
understand that and what is reasonable, but where in the spectrum of mitigation 
measures that are available to you that might be applied (and I take the McNaughton 
property as an example)?  How could you reduce the noise at this property even further? 

A. The noise could be reduced further by increasing the barrier – ignoring all the other 
restraints and increasing the barrier, ignoring all the engineering reasons for the barrier 
being at a maximum height.  If the barrier increases the mitigation will increase to a 
certain point, but thereafter there will be no benefit to be achieved.  But that could have 
other impacts, very obvious ones, like completely blocking their line of sight and ruining 
their view.  It might be that there are too many problems of wind loadings in putting a 
fence up of a certain height.  With a barrier, all you can do is increase the height and the 
extent, but the extent has been fully covered in the modelling, so before we get to that 
stage there is the source noise to consider – the track design. 

 
Q. Yes, but you are only going down to ‘moderate’ here with a barrier only.  I suppose I am 

accepting that you are going to do the best you possibly can and that you have had a 
look at the various types of mitigation that you can put in, but here you end up with 
simply moderate.  Why not go further?  I am trying to understand your previous answer; 
you could go further but it might be visually intrusive or it might be too expensive? 

A. It could be visually intrusive, but the more likely reason for that particular property and 
maximising the height of the barrier was because it was all that could be done at the 
time until we know more information about the maximum height the barrier could be, so 
there has to be a bit more in terms of ground investigation done because we can say 
whether the barrier is going to be able to go up to, say, 3 metres or higher because there 
are issues with wind loading and foundation supports for the fence. 

 
Q. I see; so this is the minimum that you commit to but you might be able to do better? 
A. We could possibly do better when we are looking at the final design stage. 
 
Q. And that is the general trend of what the Promoter would be doing? 
A. Yes. 
 
Q. You would be looking to do the best possible? 
 
Ms Gorlov:  Can I just explain, sir, the framework in which we see it fitting?  We have as I said 

assessed what we believe to be the residual impacts following the feasible mitigation, 
the mitigation that we can feasibly put in.  That is the base level for us, because we 
believe that is the feasible mitigation level.  We undertook to the Committee at the 
preliminary stage to seek amendments to fulfil our commitment to use all reasonably 
practicable means to achieve that result.  Now, what we are saying is we don’t know 
until the final design is known how we will achieve it with absolute certainty; we do not 
know precisely that we will get to the feasible level that we have assessed, but we 
believe we can and that is why we assessed it; and we will do everything that is 
reasonably practicable to get there. 

 
 As I have said, I don’t think we can really go further than that. It may be that there is a 

different level to which one can go, but what Bernadette McKell is saying is that we will 
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not know until we get there, and therefore we have to work to a baseline and that is what 
we will reasonably practicably work to. 

 
Q. This will I think be my last probe here; I am just a little bit baffled. I understand the 

difference between the outline stage and the detailed stage, there is no difficulty about 
that, but I find it difficult to understand why some design work, or sufficient design work, 
has not been done at this relatively small number of properties to establish precisely 
what you could do. I can understand that it is difficult along the whole of the stretch of 
this railway to establish all of the matters, but I cannot see for the number of objectors 
that we have in front of us now that some design work could not have been put in place.  
We have known that the railway has, if I may put it this way, outline consent, but has no 
design work at all been done that the Committee could hear about?  

A. I will be brought to a halt if I say the wrong thing here, but the problem with that is that 
one cannot design either one’s railway or one’s mitigation on a spot-for-spot basis, one 
has to design the whole track.  Noise mitigation, in particular if it is at one location, will or 
may have knock-on effects elsewhere and so we cannot design the track at one point 
and say ‘That is the noise mitigation that will work at that point’.  One has to work out 
what are the knock-on effects on the design elsewhere, so effectively we would need to 
design the railway in order to get to the point in relation to any one location – or at least 
a very large stretch of the railway.  We are not at the stage of doing that yet. It is a major 
work, and we can find out in a moment what the timing of it is because I don’t know - 

 
Q. I was going to ask about that. 
A. - but there is a timetable and we are not there yet. 
 
Ms McKell:  Could I add to that please?  Can I just say that the design work that was done at 

the stage of environmental assessment was done to try and minimise impacts for all 
affected people along the lines of the railway.  At that stage we were not paying 
particular attention to specific houses, specific objectors. The Environmental Statement 
was done to try and maximise the benefits, or minimise the disbenefits, to everyone 
potentially affected by the railway line, and that is why it has been covered in the rebuttal 
to say that the mitigation will be looked at again at the design stage.  We really can’t do 
too much more at the design stage. 

 
Q. What I am trying to establish is why it is you can’t do any more.  Ms Gorlov has very 

helpfully said that it is all or nothing. I cannot dispute that but as a lay person I find that a 
little surprising that there are certain bits that could not have been done, could I put it 
that way, in terms of producing something along a design which might be sufficient to 
remove the concerns which are still bothering these objectors – and which remain and 
which are a difficulty for the Promoter? 

A. I can understand that, but if I could maybe explain a wee bit further.  In calculating the 
barrier effect the distance between the source and the barrier is of vital importance.  
Now, until the design is actually finalised, the horizontal alignment of the track can shift 
slightly.  If that horizontal alignment of the track shifts, the distance between the source 
and the barrier then changes, and the barrier height is very responsive to small 
differences in the source/barrier distance.  So it would be unreasonable at this stage for 
a noise assessment to commit to a reduction in the noise barrier to an exact level when 
we do not know exactly where the source is going to be, albeit there are fairly small 
variations.  However these variations can make a difference in the resulting barrier 
attenuation. 
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Q. I think you have been extremely helpful, thank you.  Please do not misunderstand; I 
have understood where you are coming from, and I have understood the difficulties of 
producing definitive results for a design before you yet have a definitive design. I am 
simply trying to find how far down that route you could have gone, and I understand now; 
I have your evidence and it is very clear – and also the commitment that the Promoter is 
making to do its best in the circumstances to reduce noise and vibration levels at each 
and every one of these locations. 

 
Ms Gorlov:  Thank you very much, sir.  Could I just say, in case it adds further comfort to the 

objectors, that what we are doing is comparable with the way in which the other 
schemes you have seen have been dealt with.  I am not saying that those are 100 per 
cent satisfactory for the objectors - 

 
Q. Quite. 
A. - but at least they know that it is all being done to a uniform standard, and from our point 

of view it is one that has been accepted by other Committees of this Parliament. 
 
Q. Indeed.  [Confers] Just to finish off if I may, could you clarify whether the efficacy of the 

noise and vibration through track design can reduce through time?  I have had this 
answered to me before in previous Bills but I would like to put it to this Promoter.  Put 
simply, with trains operating over the track can wear and tear not lessen the noise and 
vibration mitigation? 

 
Mr Wark:  Through time track will deteriorate, and the purpose of maintenance is to maintain 

the track to the correct standards.  We have highlighted in the Noise and Vibration Policy 
an outline of our maintenance regime, which is geared towards maintaining the track at 
the correct levels.  One of the outputs of that is that we minimise noise and vibration 
from the track. 

 
Q. That is correct, but that does not quite answer the question, does it?  It minimises it from 

the point of view of having a safe-running railway, but does that safe-running railway 
reduce the amount of mitigation that would be given from a railway which was being laid 
as brand new? 

A. I would have to say only to a very small extent.  As I say, as track deteriorates you will 
get a little bit more noise, but it is extremely small and through the normal maintenance 
regime these defects will be addressed and bring it back up to, if you like, the as-new 
noise output. 

 
Q. That is very helpful.   Could I take you to: 
 
 Construction noise 
 
 please?  I am extremely grateful to you for the answers that we are getting. I would like 

to go to paragraph 6 if you will, same objection.  Again this paragraph broadly speaking 
seems to be replicated throughout.  The word that I want to take you to is “temporary”.  
Ms Gorlov and I have had an exchange on this at the previous Bill, but I wondered 
whether you were able to help with what “temporary” means? 

A. The work to construct a railway will be through various phases, and at this particular 
location the railway is out in the open. It is plain line track, there are relatively few earth 
works involved, so there will probably be a spell where we have a few weeks of 
removing the old materials and reshaping the formation and eventually laying bottom 
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ballast.  There will then be a break.  There will be a phase later on when the track will be 
laid, and again that will take just a matter of days to lay the track past that particular 
location.  That will be followed on by signalling and overhead line work, again at a later 
phase, and all these things will be of relatively short duration – days and weeks rather 
than months. 

 
Q. I remember from Maple Oak yesterday you said “temporary” meant eight to nine months.  

I wondered if it would be at all possible in the same way as the letter where you are 
providing the details of what was given to the objectors, no doubt you discussed that 
with them as well, and it might be quite useful for the Bill Committee to know what 
“temporary” meant.  They would be able to see – although a “temporary” compound 
might be three years – that temporary works of this nature might be spread over less 
time, say six to seven months, but the total number of days might be considerably less 
than that.  Am I picking up the drift? 

A. That is correct, yes.  Would it be useful to put something in writing to you sir? 
 
Q. I think it would – not within the 24 hour schedule but certainly before the conclusion of 

the hearings.  That could be just something that could be presented to the Committee if 
and when they ask ‘What do they mean by “temporary,’.  We have asked that question 
and you have responded very effectively to that, thank you. 

 
 Now, probably we can move on to: 
 
 Construction/dust 
 
 It has not been flagged up as an issue of pollution but I think it is correctly stated that the 

only element of pollution in construction is dust.   I wonder if I could take you to the 
Nagel objection?  That is Group 21, Objection No. 9.  This is just an example of the 
manner in which you have treated it.  At paragraph 34, if I could take you to that, do you 
have it?  [Yes]  Could I take you to the sixth sentence down there, if I have my 
numbering right, could you tell me what “moderate significance” means?  I was 
struggling a bit and you might be able to direct me to the Environmental Statement or to 
some place in the evidence, but I was not able to immediately establish what “moderate 
significance” meant. 

 
Mr Wark:  I am afraid, sir, that we do not have the correct person on the Panel to answer the 

issue of definition of “moderate significance”.  Could we come back to you on that one? 
 
Q. I am perfectly happy with that, yes.  Just to be complete then, I would like to know what 

“moderate significance” means or where I could be directed to find that, and how many 
months will the nuisance of moderate significance last at this location – again simply to 
establish a broad timeframe.  Are we looking at nine months, are we looking at three 
weeks, something of that order.  Thank you very much.  This is the sort of information 
again that would be helpful to have for each one of the objections, and again there is no 
need for that detail to be provided immediately but certainly before the end of the 
hearings, in order that we can inform the Bill Committee of the nature and extent of the 
dust, which subject to weather conditions these householders will be subjected. 

A. Of course, sir. 
 
Q. Thank you.  You will be pleased to know, I certainly am, that I have only one more area, 

and that is: 

Fiona Shipley Transcription Ltd 10



 
 Loss of amenity, privacy, screening 
 
 It is that package. I am perfectly well aware, and it has been informative for me this 

morning and I am grateful, that the detail of precisely what screening, natural or 
otherwise, which might be provided at each location simply cannot be finalised at this 
time. I understand that.  However, in assessing the visual intrusion at each location you 
must have visited each property, and accordingly I have a few questions based on that.  
I heard what was said yesterday and I took a careful note of where you committed to 
engage with people over the provision of screening. I am afraid I must call you out a little 
bit further. 

 
 Could I seek a commitment from the Promoter that it will at each location, particularly for 

householders because it is they for whom there must be a particular concern, offer each 
person screening and within the bounds of what is reasonable and appropriate, whether 
it is natural or otherwise, whether it is fencing, concrete barriers, whatever, offer 
mitigation that will first of all reduce any visual intrusion, that is being able to see the 
railway track, trains, stations or other noise barrier.  At the moment the evidence 
suggests that you will do your best, but I am seeking just to go the extra mile for a 
commitment that you will do what is reasonable and appropriate to mitigate in terms of 
visual intrusion? 

 
Ms Gorlov:  Sir, we believe that the ES assesses what is appropriate and we have committed 

to what is in the ES.  We are not – and I will be stopped if I go too far – proposing to 
build a railway that is effectively a screened corridor. It would be the first railway in the 
United Kingdom to be such, I suggest.  We have identified sensitive areas as per the ES.  
We commit to what is in the ES for mitigating those problems.  For the rest, as I say we 
can’t really commit further.  We believe that we have done everything that is appropriate 
and necessary. 

 
Q. But you are unable at this stage to give any further detail at all? 
A. We have undertaken, sir, to engage with those affected and where, for example, we are 

talking about screening we will certainly speak to the people concerned and consult 
them about what the proposals are and what is appropriate.  We acknowledge that there 
will be preferences, and as Bernadette McKell has said there will be features that alter 
and make different provision appropriate.  We have undertaken to do that, sir, and we 
will do it, but we will do it in relation to the ES-assessed visual intrusion. 

 
Q. What regard will you have to this engagement which you have with the individual house-

holders?  My reading of it, and again it is possibly just the wording, is that ‘Yes, we will 
take a look at this, and yes, the Environmental Statement has been done at this stage, 
we don’t have a design, we are going to take it forward through the two appropriate 
documents, but we are really not making any commitment.  We will decide later on what 
we are going to do’. If you can provide a commitment that you will engage with these 
individuals, then that I hope would be enough.  Do you feel you have given that 
commitment already? 

A. We feel that we have given it already.  I suspect, sir, what this really boils down to is 
trying to put one’s finger on what is meant by “engagement”.  We see engagement as 
talking to people, listening to people and taking account of what they say.  We have also 
said in evidence that we always, everywhere, seek to be a good neighbour. Our interest 
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is in getting on with our neighbours so we try very much to produce what is acceptable to 
all parties, but I emphasise, sir, all parties. 

 
 Also, somebody has to make the ultimate decision as to what goes in at any one point, 

and, although it may not be what the objectors would like to hear, to be honest that 
somebody must be us because we are the people who have to build this railway. We 
know it has to be operated and we know it has to be operable, therefore we will make an 
ultimate decision. 

 
Mr Wark:  If I could add to that, sir, in the Code of Construction Practice we have given a 

commitment to produce landscape and habitat management plans - 
 
Q. Yes, these are the two vehicles to which I was referring, I am obliged to you Mr Wark,  

Please go on. 
A. - which include visual mitigation, visual aspects of landscaping and screening, and as 

part of the development of those plans we will be consulting with the local authorities 
and we will be consulting with the local communities through the various forums that we 
set up to discuss those issues with local communities. 

 
Q. I think we have taken a step back.  I understand the position but I am seeking just a 

further step that you will consult and engage with each and every one of these objectors.  
Please do not misunderstand me; there is no suggestion that you slavishly follow what 
they want, which I am sure could in certain cases be well in excess of what is 
reasonable and appropriate, but merely there is a residual problem at the back of my 
mind that a forum does not necessarily reflect precisely the objections of these persons 
who are being affected.   

 
 A community forum is not the issue here, it is the objections which are being raised by 

individual householders, lay people, some of whom are quite frankly as far as I can 
gather not fully able to understand precisely what you have in mind at this stage.  There 
is no suggestion that the total detail should be put in front, but there must be to allow this 
to go forward without impediment a degree of engagement that what is being asked for 
by these objectors will be treated fully – not slavishly followed, just in case I am not 
making myself clear – but the forum I do not think is an adequate source of that 
engagement. 

 
Ms Gribben:  Sir, may I give you an example of something which we have engaged on recently 

following on from the mediation hearings?  We had a meeting with a group of residents 
who have a range of concerns broadly covering the issues which you have been 
addressing.  The residents wanted assurance that we would look at their personal 
circumstances and we would welcome a dialogue to understand their particular 
concerns, so that we could make as informed a decision as possible.  We have given 
that commitment. Our door is open to anyone who wants to draw our attention to a 
particular concern that they have, and we will take it into consideration, we will give them 
an answer, and if the answer is a negative one (that we cannot do it), we will explain it to 
them. 

 
Q. In each and every case.  That is the commitment that I am seeking. 
A. Sir, that is actively what we are doing on the ground. 
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Q. I am glad to hear it, that is a commitment which goes further than the evidence which 
you have been able to provide to date and I am obliged to you.  Thank you very much.  
Mr Lake, there may be numerous questions which either I have framed badly or which I 
have not touched on at all, perhaps you could help me? 

 
Mr Lake:  Not at all sir, but hearing what you said to Ms Gorlov I now feel obliged to ask some 

questions, just a chance to have something to say!  Taking perhaps the concern that has 
been articulated, that members of the public, objectors and the Committee are 
concerned to know what degree of mitigation is being offered by the Promoter, I wonder 
if we could start by looking at the various lines of mitigation that exist? 

 
 Firstly, in terms of the Environmental Statement, could I ask for clarification?  The 

Environmental Statement gives various figures for the attenuation which might be 
produced by mitigation measures.  Can we be clear that the only mitigation measure 
which was considered in the Environmental Statement was a noise barrier? 

 
Ms McKell:  That is correct. 
 
Q. And the reason that was the only one that was considered is because it was necessary 

to consider something that could apply across all properties? 
A. Again that is correct. 
 
Q. And would it have been practicable to have estimated the attenuation that might have 

been achieved by design of the track at that stage? 
A. Not at that stage. 
 
Q. I think in response to some questions raised by the Assessor on behalf of the Committee 

you highlighted the difficulties in trying to do any isolated track design at the moment. 
Would it be possible to provide any figures on which it would be safe to rely as to how 
the noise might be reduced by track design at this stage? 

A. Not particularly. 
 
Q. If the only thing that is in the Environmental Statement is the mitigation that might be 

achieved by a sound barrier, that means that whatever reductions it identifies could be 
improved upon quite possibly by track design? 

A. That’s true. 
 
Q. Then perhaps if there are various figures given in the Environmental Statement, the 

question that might arise in the minds of objectors is what commitment there is to 
achieve the outcome that is shown in the Environmental Statement – in other words, 
what is the commitment to achieve the figures in the Environmental Statement? 

 
Ms Gorlov:  Sir, perhaps I might deal with that, because it is a legalistic question.  The Bill at 

the moment does not specify what the commitment is. It was indicated to the Committee 
at the preliminary stage that we would want a level of obligation.  The commitment is to 
be committed to a level of statutory obligation equivalent to what has been appearing in 
these Railways Bills, by which I mean Waverley, EARL and GARL.  The most recent of 
those, sir, is what has been recently put forward to the Committee in draft, the 
Committee on the EARL Bill, and there are three things to which I can draw attention. 
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 I see your Clerk has passed you these amendments.  They first of all deal with what we 
have to do to achieve the desired end, the desired end being the residual impacts in the 
ES.  We will have a statutory obligation to use reasonably practicable means to produce 
the residual impacts as assessed in the Environmental Statement, and if there are other 
environmental undertakings then in accordance with those undertakings.  That will be a 
statutory obligation.  It is not absolute because it can’t be, it is reasonably practicable 
means. 

 
 We will also have a statutory obligation to comply with the provisions of the Code of 

Construction Practice and the Noise and Vibration Policy, and indeed any other 
environmental mitigation plans that we put forward, which will probably be incorporated 
in one or other of those documents, but however administratively it is done we will be 
statutorily obliged to comply with those documents. 

 
 We will give a separate commitment regarding our own monitoring of ourselves and our 

contractor, but that will be outside the Bill of course because that is a contractual issue. 
 
 Quite separately you will see that the last of those amendments, sir, is an enforcement 

measure.  What it does is to treat all these obligations as if they were planning 
conditions, and makes them enforceable by the local planning authority so that the full 
panoply of the planning enforcement law could be brought down upon us, which at the 
end of the day could mean that we got all sorts of rather unpleasant notices from the 
local planning authority, and if we didn’t put our house in order as they saw it, the 
offending part of the works could be stopped until we put it right. 

 
 I suppose there is just one other thing that I ought to mention in the way of controls.  We 

have a Code of Construction Practice.  It is a draft document, and like all such Codes it 
cannot be finally signed-off until one has the fully designed scheme to which it can 
relate.  We are proposing a mechanism for final approval of the COCP by the local 
planning authority, and that means that the authorised undertaker will be obliged to go 
off to the local planning authority with a draft.  The local planning authority will be obliged 
to consult, in particular SEPA and SNH, and it then can approve or disapprove and it can 
seek to amend. 

 
 The COCP is a living instrument, and we can seek to amend it further as we go on 

should need arise.  That is the hierarchy of measures we propose, sir. 
 
Q. I am obliged.  You have dealt with the problem of mandatory consultees before and I 

think you indicated that you would expand the mandatory consultees to include the 
objectors? 

A. Indeed we did.  When I spoke about consultation just now I was talking about 
consultation by the local planning authority.  We would anticipate that before we get 
there we will have consulted all and sundry in relation to the preparation of the draft for 
approval, and what the local planning authority do thereafter will be up to them.  It is 
appropriate only, I suggest, to legislate for the public sector aspects of it, the SNH and 
SEPA, but local planning authorities will consult widely because that is what they do. 

 
Q. I sought to secure - I think I used the phrase and it is not a particularly felicitous one - “at 

arm’s length”, but what the Bill Committee is interested in is making sure that the 
consultations take place insofar as they can require them of you – we are going over old 
ground here. 
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A. We are, sir. 
 
Q. I am obliged. 
 
Mr Lake:  Just to pick out of that answer, the starting point was that the Bill, if it takes account of 

the amendment that is suggested that has appeared in other Bills, will contain a 
requirement on the authorised undertaker to take all reasonably practicable measures to 
achieve the outcomes that are already shown in the Environmental Statement? 

A. That’s right. 
 
Q. So the Bill Committee would understand that this was a commitment to do everything 

practicable to achieve a specific result? 
A. That’s right. 
 
Q. In addition to the commitment to do everything reasonably practicable to achieve a 

specific result, there is a separate commitment, is there, in the Noise and Vibration 
Policy? 

A. There is. 
 
Q. Perhaps just for the avoidance of any doubt, so the Committee could appreciate the 

separate commitment that is being made there, that is a commitment that applies 
instead of mitigation wherever the predicted noise level is moderate or worse? 

A. That is correct, and Hugh Wark can deal with the detail of that. 
 
Q. Mr Wark, just for the avoidance of any doubt, that commitment is one that will be to 

adopt the hierarchy measure specified in Section 2 of the Noise and Vibration Policy? 
 
Mr Wark:  That is correct. 
 
Q. And that is a commitment to do everything reasonably practicable? 
A. That is correct. 
 
Q. And that therefore goes beyond to do everything reasonably practicable to achieve a 

limit, it is simply to do absolutely everything reasonably practicable to mitigate noise? 
A. Everything reasonably practical for the affected properties identified as being moderate 

or worse. 
 
Q. And for the avoidance of any doubt, that commitment in Section 2 of the Noise and 

Vibration Policy specifically states that: 
 
 “That mitigation is to take into account the views of affected parties in the 

circumstances of each location potentially affected by the noise.” 
 
A. That is correct. 
 
Q. And that, as I think Ms Gorlov has already appreciated, is intended will have statutory 

force as a planning condition? 
A. Yes. 
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Q. So we have one level of commitment to do everything that is reasonably practicable to 
achieve a specific end result, and another commitment which applies to some properties 
simply to do everything reasonably practicable to reduce? 

A. That is correct. 
 
Q. Excuse me one moment.  [Confers]  Thank you, sir, those are the only additional 

questions I wish to raise. 
 
Assessor:  Thank you, Mr Lake, I would like to thank you for putting those extremely pertinent 

questions.  I would like to thank the witnesses, we are much obliged to you. 
 
Mr Lake:   Thank you, sir.  Sir, just before we move to Group 13, we have just been passed a 

note which I think has come from the Bills Unit, with an issue that has arisen in relation 
to materials – I am slightly unsure what it is, so would it be possible to have a short 
break? 

 
Assessor:  Yes, of course.  A short break would suit me very well.  Shall we come back at 

quarter past eleven? 
 
Mr Lake:  I am very much obliged. 
 
[Hearing adjourned at 11.06 a.m.] 
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