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1. We Ferntower Estates Limited (“the Company”) no longer wish to pursue the 
following issues as they are no longer in dispute— 

 
1.1 Landtake of Plot 665 

The Company submitted that the notices served on behalf of the Promoter 
erroneously identified the Company’s ownership of the land. (The letter and plans 
received by the Company, sent on the 24th May 2006 (Letter no. N3125/4) – Notice 
of Proposal to Acquire Land Compulsorily from Network Rail Infrastructure Limited, 
erroneously identified that the Company owns Plot 665 and failed to take account 
of the irregular boundary of the Company’s title in Plot 666A.)  
 
The Promoter has now acknowledged (in their letter of 11th December 2006) that 
the Company does not own Plot 665 and the irregular boundary of Plot 666A is 
due to minor inconsistencies in adjacent titles. 

 
 
2. There are no issues which remain in dispute but in respect of which we do 
not propose submitting any written evidence in response to the promoter’s written 
evidence. 
 
3. Having considered the promoter’s written evidence, the following issues 
remain in dispute and our further written evidence on each issue is set out below— 
 

The Promoter’s response to the Meeting (date 3rd November 2006) took 5 weeks, 
(letter dated 11th Dec 06) and was received subsequent to the Company’s 
Objections being lodged. In this letter and in the Response to the Objections the 
Promoter indicated that a meeting of both design teams may resolve many of the 
Company’s issues (something already discussed at the Meeting). The Company 
requested such a meeting take place and received on 8 January 2007 an invitation 
to meeting 12 January. This delay by the Promoter, particularly within the extremely 
tight timescale of this process, has unfortunately not permitted the Company the 
opportunity to resolve any further issues. The Company remains willing to discuss 
these points at the earliest practicable opportunity, and remains hopeful that if given 
this opportunity then the majority of its objections can be resolved prior to the 
Hearing. 
 
For ease of reference our comments below have adopted the headings in the 
Promoter’s evidence. 
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3.1   ISSUE 1 – ACCESS 
Stopping up of Access 
Item 1 

The Bill incorporates section 60 to 65 of the Railways Clauses Consolidation 
(Scotland) Act 1845 and accordingly the Promoter may be required by the 
Company to provide accommodation works such as bridges and underpasses 
necessary for making good interruptions caused by the railway within five years of 
the line coming into operation.  Such works are at the cost of the railway 
undertaker.  Given the Company’s land is a development site the Company seeks 
to enter into a legal agreement in respect of these accommodation works with the 
Promoter at this stage to ensure the efficient development of its site and the 
proposed authorised works.  The Company would also refer to its evidence at 
paragraph 2.3 (Item 20) below. 

 
Item 2 

The Promoter has not specifically identified the area over which it asserts that the 
British Railways Board may have a competing title with the Company’s own title.  
The area which the Company believes may be in question is registered under title 
number WLN8358 and there is no exclusion of indemnity in respect of the 
registration of the title to this area.  The Company is the heritable proprietor of the 
land registered under title number WLN8358.  The Company has no knowledge of 
any such claim. 

 
 
3.2   ISSUE 2 – ACQUISITION OF LAND 
Items 5 -15 

The Company acknowledges the Promoter’s response and has already requested 
that the suggested meeting of the design teams take place in order to develop the 
proposed legal agreement. The Company received a response from the Promoter 
on the 8th January and now looks forward to this opportunity to resolve these 
issues.  
 
However, it would like to clarify that while the Company’s infrastructure works may 
be in place prior to the Promoter’s, the Company is still in a very early stage of 
planning.  The Company is willing to discuss the option of undertaking works the 
Promoter would require to carry out, however any such works would be dependent 
on the prior conclusion of a suitable legal agreement. 

 
In relation to item 7 of the Promoter’s response, the Company would like to confirm 
that only two meetings have taken place with the Promoter, not three as stated. 
 
In relation to item 13 of the Promoter’s response, the Company would like to submit 
that the Promoter fails to address the issue of why the ground stabilisation works at 
Plot no. 666A would require permanent acquisition of the land. 
 

Item 16 
The Company notes the proposed reduction of the period of compulsory purchase 
powers to five years with the option for Scottish Ministers to extend the powers for a 
further maximum period of five years and would submit that any amendment to the 
Bill in this regard should require the Scottish Ministers to take into account any 
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representations made by affected parties in respect of such a request by the 
Promoter. 
 

3.3   ISSUE 3 – DEVELOPMENT POTENTIAL 
Interference with Core Development Area 
Item 18-19 

The Company maintains that the Promoters scheme is a part of the Finalised West 
Lothian Local Plan (“FWLLP”) Core Development Area (“CDA”) and as such must 
take into account its needs at any stage of the design. 

 
The Company wishes to reiterate that the Company’s infrastructure works may be 
in place prior to the Promoter’s but the timescales have not been confirmed.  Again, 
the Company is willing to discuss the option of undertaking works the Promoter 
would require to carry out, however any such works would be dependent on the 
prior conclusion of a suitable legal agreement. 
 
The Company is hopeful that when a joint meeting of the design teams takes place, 
this will permit the development of a suitable legal agreement which will resolving 
many of the Company’s objections, and given the degree of overlap between the 
proposed works, should prove beneficial to both parties. 
 

Item 20 
The Company refers to its evidence at paragraph 2.1 above in relation to the 
provision of a bridge or underpass to the Company’s land on either side of the 
proposed works.  The Company’s land forms part of a CDA in the West Lothian 
area which will provide significant housing and employment opportunities and it is 
accordingly of strategic importance to West Lothian and beyond.  The proposed 
works under the Bill have the capacity to substantially interfere and impede 
development of a substantial area of the site unless the Promoter and the Company 
co-operate to ensure that the works minimise to the disruption to the long term 
development of the area.  It is not known whether the Company’s site will be 
developed before, after or contemporaneously with the proposed works. The 
Company seeks a legal agreement to include a framework for dealing with the 
necessary crossings and servitudes for services etc to ensure that development of 
the core development area and the works can be taken forward in an efficient way 
with the minimum of disruption and delay to the delivery of the CDA and minimise 
the need for compensation. 
 
The Company acknowledges the Promoters statement that it has no objection to 
the Company accessing car parking via (plot 625A) if necessary in accordance with 
agreements with WLC, however the Company submits that this access should, 
remain within the Company’s ownership and, be without ransom. 
 
 

3.4  ISSUE 4 – DRAINAGE 
Item 22  
The Company re-submits that insufficient information has been provided in 
connection with the installation of services (drainage, utilities etc.) to the Station 
(plot 659A).  While the Promoter has offered a commitment that the works ‘will not 
affect the continued operation of the reed bed’ (letter 11th Dec 06) in Plot 659A. It 
has still not provided any information on the routes of new services to the station. 
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As previously stated, there are no available foul sewers in this location - the 
Company will therefore need to procure this work to be done as part of it’s 
development. If in order to service its station the Promoter intends to take 
advantage of this or any other services the Company is providing for the purposes 
of the Company’s development then the Promoter should be required to contribute 
for the provision and maintenance of these services. 

 
3.5   ISSUE 5 – ADEQUACY OF ENVIRONMENTAL STATEMENT 

Item 24-25 
The Company re-submits that insufficient information has been provided to ensure 
adequate screening, landscaping, noise and vibration abatement measures will be 
taken.  Given the proximity of the proposed line to areas designated for residential 
development within the FWLLP these measures are required to be installed by the 
Promoter prior to the development of the adjacent land in accordance with the 
FWLLP and Local Authority Regulations in order to avoid serious material 
detriment to adjacent land remaining within the Company’s ownership. An 
enforceable code of construction practice must be imposed upon the Promoter and 
its contractors to ensure that measures are employed to minimise injurious 
affection to the Company’s retained land.  
 
While the Company appreciates the information provided in the letter of the 11th 
December 06, this only refers to the construction of the works and does not 
address its concerns that the installation of a railway in the near vicinity of an area 
identified in the FWLLP for residential housing will require measures to be taken 
subsequent to the works. Therefore the Company maintains that its interests will 
be materially adversely affected in terms of attractiveness of its development in 
amenity unless appropriate mitigation measures to deal with both the construction 
of the works and the operation of the railway line.  

 
The Company acknowledges and appreciates the Promoters commitment to 
provide fencing commensurate with the safety needs of the railway (letter 11th Dec 
06). However submits that this is still insufficient information and detail on the 
installation of fencing along the railway.  This information is required to allow the 
adjacent land to be developed in accordance with the Local Plan and Local 
Authority regulations. Again as the Promoter’s scheme is a part of the FWLLP 
CDA its implementation must take account of its requirements. 

 
The Company acknowledges that the adequacy of the Environmental Statement is 
an issue the Bill Committee determined should not be referred to the Assessor for 
consideration directly.  On the basis of the Environmental Statement 
accompanying the Bill the Company is of the view that there is a risk of insufficient 
mitigation measures being carried out in the vicinity of the Company’s site.  The 
Company seeks to have the Bill amended to ensure that adequate mitigation 
measures are adopted by the Company to ensure that the proposed works when 
they come into operation do not cause a nuisance to the proposed housing and 
other development in the CDA.   
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4. We wish to pursue the following issues through oral evidence— 

 
ISSUE 1    Access 
ISSUE 2    Acquisition of land and excessive landtake 
ISSUE 3  Development potential and interference with the development of 

the Core Development Area 
ISSUE 4   Drainage 
ISSUE 5  Adequacy of Environmental Statement as it relates to provision 

of mitigation measures for nuisance 
 
 

 
Our witnesses are: 
  
Ewan McIntyre, EMA Architecture and Design Limited (EM) 
Graham Young, URS Corporation (GY) 
Rodger Rankin, Town Planning Services (RR) 
Sandra Carter, Strategic Development Agency Limited (SC)  
Richard Rennie, Burness LLP (RVR) 
 
The undernoted table indicates which witness will speak in relation to each topic 
and our estimate of the time for the oral evidence:  

 
Issue no. Witness List Estimated time 
1 SC, RR, RVR 10min 
2 EM, GY, SC, RR 10min 
3 EM, GY, SC, RR 10min 
4 EM, GY, SC, RR 10min 
5 EM, GY, SC, RR 10min 
 
 
 

5. We wish to see the following changes made— 
 

5.1  ISSUE 1 – Access 
 
The Company seeks to have the Bill amended to ensure that the Promoter is 
specifically required to provide the accommodation works such as bridges and 
underpasses proposed by the Company with such works to be at the Promoter’s 
cost.  

 
The Company also seeks to ensure that the Bill is amended to ensure that all 
necessary permanent rights of access, wayleaves, and servitudes over land 
currently within the Company’s ownership, can be exercised by the Company and 
any future landowners without ransom. 
 
5.2  ISSUE 2 – Acquisition of land and excessive landtake 
 
The Company seeks to have the Bill amended to ensure that only the minimum 
land required for the Promoters works is identified for acquisition (permanent or 
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temporary) and that the location of any such areas are determined following joint 
consultation with the Company with the aim of minimising any negative impact 
upon the Company’s own development.  
 
The Company seeks amendment of the Bill to substitute the areas proposed for 
temporary acquisition as compound areas on its land to other areas which it 
proposes on document FERN 6. 
 
The Company would also seek that any amendment to the Bill in regards to the 
proposed reduction of the period of compulsory purchase powers to five years with 
the option for Scottish Ministers to extend the powers for a further maximum period 
of five years should require the Scottish Ministers to take into account any 
representations made by affected parties in respect of such a request by the 
Promoter. 

 
5.3 ISSUE 3 – Development potential and interference with the 
development of the Core Development Area  
 
The Company seeks to have the Bill amended to ensure that the Promoter must 
take into account the needs of the FWLLP at any stage of the design.   
 
The Company also seeks to ensure that the Bill is amended to ensure that all 
required permanent rights of access (including bridges etc), wayleaves, and 
servitudes over land currently within the Company’s ownership, can be exercised 
by the Company and any future landowners without ransom. 
 
5.4 ISSUE 4 – Drainage 
The Company seeks to have the Bill amended to ensure that the Promoter is 
required to contribute to the installation and upkeep of any services taken 
advantage of for the station that were installed by the Company for the purposes of 
it’s own development. 
 

 5.5 ISSUE 5 – Adequacy of Environmental Statement as it relates to 
provision of mitigation measures for nuisance 

 
The Company seeks to have the Bill amended to ensure that adequate mitigation 
measures are adopted by the Company to ensure that the proposed works when 
they come into operation do not cause a nuisance to the proposed housing and 
other development in the CDA.   
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