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1. We Ferntower Estates Limited (“the Company”) no longer wish to pursue the 
following issues as they are no longer in dispute— 
 

1.1  The promoter’s agent Jacobs Babtie has failed to provide notifications and 
information to Company’s agent when requested (CAD Drawings). 

 
 
2. The following issues remain in dispute but, at this time, we do not propose 
submitting any written evidence— 

 
2.1 The Company submits that the period of ten years for the exercise of powers of 

compulsory acquisition of land, servitudes and other rights as proposed by the Bill 
is excessive and creates undue uncertainty which may blight the Company’s site. 
It is submitted that a period of 5 years in which to exercise these rights is more 
appropriate. 

 
2.2 The Company submits that if the Promoter acquires compulsorily any of the 

Company’s land pursuant to powers conferred by the enacted Bill and if :-  
 

i. The Promoter fails to use any part of that land, for a continuous period 
of ten years from the passing of the Bill; or 

ii. The Promoter ceases to use any part of that land, for a continuous 
period of five years within the period of seventy five years from the 
service of the Promoter’s notice or notices to treat in respect of the 
land; or 

iii. if the Promoter decides to no longer to retain the land for whatever 
reason; 

 
then the Bill to be amended to require the Promoter to take steps to offer to and to 
transfer that land back to the Company and the price to be paid for any land 
should be the same as that paid at the time of Compulsory Purchase with 
indexation. 
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3. The following issues remain in dispute and our written evidence on each 
issue is set out below— 

  
3.1 Landtake 
 

The Company submits that the area proposed for compulsory acquisition far 
exceeds the land actually required.  The areas of land proposed for compulsory 
acquisition to construct the new train line, car park, realign the B8084 and ground 
stabilisation works as identified in the Bill far exceed the areas necessary for the 
works and their location significantly hinders the development of the land by 
unnecessarily restricting access to, and development of, the land in accordance 
with the Finalised West Lothian Local Plan 2005 (“the FWLLP”) (FERN 1 - full 
text document available for reference from 
www.westlothian.gov.uk/wlcv2/onlineservices/planning/policyandplans/localplan).   
 
A title plan showing the extent of the CPO and temporary occupation area is 
submitted in FERN 4, The Company reiterates that further work should be carried 
out by the Promoter to identify and restrict the extent of the land required and the 
Bill should be amended accordingly. 
 
The Company submits that the notices served on behalf of the Promoter have 
erroneously identified the Company’s ownership of the land. The letter and plans 
received by the Company, sent on the 24th May 2006 (Letter no. N3125/4) – Notice 
of Proposal to Acquire Land Compulsorily from Network Rail Infrastructure Limited, 
erroneously identify that the Company owns Plot 665 and fail to take account of 
the irregular boundary of the Company’s title in Plot 666A. The correct ownership 
boundary of this area is detailed in red on the FERN 4. The Company raised this 
issue at a meeting (meeting at Jacobs Babtie offices with Alastair Camelford of 
Jacobs Babtie, Terrance Boyle of Network Rail and representatives of the 
Company Estates on the 3rd of November 2006 – (“the Meeting”)), however no 
alterations have been issued to date. 

 
The Company also submits that some areas designated for permanent acquisition 
are only required on a temporary basis - for example, plot 666A. Ground 
stabilization works should not require permanent acquisition of land. While 
temporary acquisition of an area may be necessary in order to carry these works 
out, once complete there is no reason for the Promoter to maintain possession of 
this land. The Promoter has not provided evidence as to why the areas designated 
for ground stabilisation have been identified for permanent acquisition in the Bill. 
The Company queried this issue at the Meeting but has not yet received a 
response. 
 
The Company submits that the Company’s interest in the site will be materially and 
adversely affected by the proposed temporary landtake.  The area proposed for 
temporary use (plots 627, 628 and 654) far exceeds the land actually required to 
construct the new train line and has been located in an area which adversely 
impacts the Company’s ability to develop the land in accordance with the 
Edinburgh and the Lothians Structure Plan 2015 (“the ELSP”) and FWLLP (see 
FERN 5 which shows location of plot 628 on section of Indicative Masterplan and 
clearly illustrates the severe restrictions this places on development of the 
adjacent land).  
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The Company submits that the areas proposed for temporary use work 
compounds could be reduced in size and relocated to elsewhere on the land 
controlled by the Company. An alternative plan (see FERN 6) developed by the 
Company was provided to the Promoter the Meeting which the Company submits 
has achieved a solution without significantly impacting the convenience to the 
Promoter and with a more compatible layout to the development envisaged in the 
FWLLP. The Promoter indicated at the Meeting that this solution was acceptable 
to them, but the Company has not yet received formal confirmation of acceptance. 
the Company wishes to reiterate that unless this, or a materially similar solution, is 
adopted by the Promoter the proposals will cause an unnecessary blight on the 
Company’s interests in the land.   
 

 
3.2 Interference with existing access rights 

 
The Company submits that the Bill will effectively remove rights of access which 
currently exist on the land.  For example: currently, land to both the north and 
south of the former railway line is accessed by both vehicles and pedestrians via 
an access track (see FERN 9). The Bill proposes to stop up the existing road 
access (P85 to P86 and P87) and no alternative access provision is made. This 
road currently provides access over land currently in the Company’s ownership 
and the Company will be materially disadvantaged unless and alternative means 
of access is provided if the railway is to be constructed.  

 
In order to facilitate a resolution the Company has conducted work to identify the 
most viable solution. The Company refers to the roads layout identified on the 
Indicative Masterplan, URS road alignment and layout drawings (FERN 3, 7 and 8) 
and the Company confirms it is also designing an indicative underpass solution.  
Taken together these are the most viable solution for the Promoter to pursue in 
order to maintain the rights of access and allow the development to proceed in 
accordance with the FWLLP. 

 
 
3.3  Interference with the development of the Core Development Area (“CDA”) 

 
The Company submits that the Bill unnecessarily disrupts the Company’s 
development proposals for the CDA and that the proposals within the Bill are 
accordingly incompatible with the ELSP and the FWLLP.  The Company has been 
in pre-application discussions with the planning authority over the past 18 months, 
and has agreed with the authority that detailed applications for parts of the site 
along with an outline application for the masterplan will be submitted in February 
2007. 
 
The proposals within the Bill tie up large areas of allocated land for unspecified 
time periods, prevent access to land allocated for development and delay the 
development of the land due to temporary and permanent control over access in to 
those areas. This is clearly demonstrated through reference to, in particular the 
Armadale section of, the FWLLP (for illustration see FERN 2) in conjunction with 
the Indicative Master Plan for the site (see FERN 3). 
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The Company submits that the Design of the Promoters proposed works is 
incompatible with the FWLLP Core Development Requirements.  For example in 
reference to the FWLLP, in particular the Armadale section; the Lothian Regional 
Council Standards for Development Roads (as used in West Lothian with local 
amendments FERN 10); and in conjunction with traffic assessment and other 
works carried out by the Company (see extracts in FERN 7: Preliminary 
Roundabout Options and FERN 8: Preliminary Road Alignment) the following 
issues have been identified: 

 
I. The roundabout (referenced on work no 34) does not have sufficient design 

capacity to comply with FWLLP CDA requirements. 
II. The roundabout (work no 34) does not have the required west access, or 

capacity to add an access, to comply with the FWLLP CDA requirements. In 
addition the development to both east and west of the Station Road could be 
delayed until the Promoter acquires the land for roundabout on the B8084 
and completes the construction of the road infrastructure. 

III. The road to the east (work nos 34, 36 & 37) does not have sufficient design 
capacity for other development as provided for in the FWLLP CDA 
requirements. 

IV. The road to the east (work nos 34, 36 & 37) does not meet the required 
geometric design criteria for Distributor roads to comply with FWLLP CDA 
requirements. 

V. The design and possession of the works area (plot 628) indefinitely delays 
development to the west of the B8084 of land for residential use, as 
envisaged by the FWLLP; and the area of land is excessive and also will 
delay delivery of community benefits such as the new school. 

 
Possession of the temporary compound area (plot 654) indefinitely delays 
development to the east of the B8084 for residential use as envisaged by the 
FWLLP, as the only access to this area is through the area that Network Rail could 
control. There will also be an unspecified delay to the development of (plot 654) 
the area of ground being used for the compound area. 
 
For the purposes of maintaining existing uses and developing the land in 
accordance with the FWLLP CDA the Company requires that all necessary 
Permanent Rights of Access, Wayleaves, Servitudes over land currently within the 
Company’s ownership, remain within the Company’s ownership, without ransom, 
including but not limited to the following :- 
 

i. For the construction of roads, bridges without limit of size. 
ii. For the purposes of permanent access to land ownership on the north 

and south of the railway over land currently in the Company’s 
ownership. 

iii. For all rights of servitude, wayleaves, etc. over or below the railway for 
the purpose of developing the site. 

iv. To vary the line of the replacement footway/cycleway within the CDA, 
by agreement with West Lothian Council (“WLC”). 

v. To access and add additional car parking via (plot 625A) if necessary 
in accordance with agreements with WLC. 

vi. To remodel land forms adjacent to the proposed line. 
vii. To preserve the existing access at No. 65 Station Road. 
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viii. To preserve existing culverts, watercourses, and land drainage 
passing through this area to be maintained or re-located for the 
purpose of maintaining existing drainage. 

ix. To maintain rights within or adjacent to the Company’s land or to 
obtain all rights of servitude, wayleave etc. over or below the railway 
to service the CDA. 

 
 

3.4  Incomplete and insufficient information 
 

The Company submits that insufficient information has been provided in 
connection with the installation of services (drainage, utilities etc.) to the Station 
(plot 659A).  Again the Company requested this information at the Meeting but has 
not yet received a response. The routes of the services to serve the new station 
are not shown on any drawings, and therefore may have an impact on the layout 
of the Masterplan.  This is particularly the case in relation to the foul sewerage. 
There are no available foul sewers at this location to serve the station.  As part of 
the development the Company will need to procure this work to be done, and 
Network Rail should be required to contribute for the provision of services which 
will serve their site. 

 
The Company submits that insufficient information provided to ensure adequate 
screening, landscaping, noise and vibration abatement measures will be taken.  
Given the proximity of the proposed line to areas designated for residential 
development within the FWLLP these measures will be required to be installed by 
the Promoter prior to the development of the adjacent land in accordance with the 
FWLLP and Local Authority Regulations in order to avoid serious material 
detriment to adjacent land remaining within the Company’s ownership. An 
enforceable code of construction practice must be imposed upon the Promoter and 
its contractors to ensure that measures are employed to minimise injurious 
affection to the Company’s retained land. It is apprehended by the Company that 
its interests will be materially adversely affected in terms of attractiveness of its 
development in amenity unless appropriate mitigation measures to deal with both 
the construction of the works and the operation of the railway line. Details of what 
measures were to be taken were requested at the Meeting by the Company, 
however it has not yet received any further information. 

 
The Company submits that the Promoter has provided insufficient information and 
detail on the installation of fencing along the railway.  This information is required 
to allow the adjacent land to be developed in accordance with the Local Plan and 
Local Authority regulations. To date the Company has not been provided with any 
information on how the boundary of the land acquired through the CPO will be 
maintained, specifically with regards fencing. 

 
The Company submits that the Promoter has provided insufficient information in 
the Environmental Assessment accompanying the Bill.  The Company requested 
this information again at the Meeting but has not yet received a response, and 
therefore submits that further works are still required by the Promoter to ensure 
that a comprehensive statement is prepared and an appropriate length of time is 
given for responses/objections from affected parties.  In particular, no information 
on the environmental impact of the works has been included. This particularly 
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relates to mitigation of the impact of removal of trees, landscape screening, noise, 
on the proposed development.  As part of the Company’s outline/detail planning 
submissions the Company will require to carry out an Environmental Impact 
Assessment for the site, including its relationship to the railway, and to make 
proposals to minimise these.  As the line is being reinstated through land now 
allocated in the local plan, Network Rail should be required to demonstrate the 
impact and provide mitigation measures in an Environmental Statement in this 
regard. 
 

  The Company submits that the Promoter has not offered the Company the 
opportunity to carry out sufficient meaningful consultations with Company.  The 
Company requested a meeting with the Promoter, while at the Meeting Jacobs 
Babtie and Network Rail took note of proposals produced by the Company, and 
appeared open to resolution on most points; the Company has had no formal 
response. The Company is still willing to discuss, at the earliest practicable 
opportunity, those proposals with a view to resolving some or all of the matters 
above. 

 
4. At this time, we wish to pursue the following issues through oral evidence— 
 
Issues no: 2.1, 2.2, and 3.1 - 3.3. 
 
Our witnesses are: 
  
Ewan McIntyre, EMA Architecture and Design Limited (EM) 
Graham Young, URS Corporation (GY) 
Rodger Rankin, Town Planning Services (RR) 
Sandra Carter, Strategic Development Agency Limited (SC)  
 
The undernoted table indicates which witness will speak in relation to each topic 
and our estimate of the time for the oral evidence:  
 
Issue no. Witness List Estimated time 
2.1 SC, RR 5min 
2.2 SC, RR 5min 
3.1 EM, GY, RR, SC 20min 
3.2 EM, GY, RR, SC 15min 
3.3 EM, GY, RR, SC 20min 
3.4 EM, GY, RR, SC 10min 
 
 
Documents List 
 
FERN 1 Finalised West Lothian Local Plan 2005 (electronic link only) from 
www.westlothian.gov.uk/wlcv2/onlineservices/planning/policyandplans/localplan
 
FERN 2 Finalised West Lothian Local Plan 2005 Bathgate area plan with key 
 
FERN 3 Indicative Master Plan, drawing ref: 05047 (00) 001C 
 
FERN 4 Title Plan showing extent of CPO and temporary occupation 
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FERN 5 Overlay of Plot 628 on Indicative Masterplan (note earlier version of 

amended Masterplan see FERN 3) 
 
FERN 6 Alternative Compound Location and Size 
 
FERN 7 URS preliminary Roundabout Options 
 
FERN 8 URS Preliminary Road Alignment 
 
FERN 9 Ariel Photograph showing tights of access currently in existence 
 
FERN 10 Lothian Regional Council Standards for Development Roads 
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