
 
 

AIRDRIE-BATHGATE RAILWAY AND LINKED IMPROVEMENTS BILL 
 

CONSIDERATION STAGE WITNESS STATEMENTS: PROMOTER RESPONSE 
TO GROUP 36  

 
FERNTOWER ESTATES LIMITED (OBJECTION 79) 
 
TOPICS NO LONGER IN DISPUTE 
 
The Promoter understands that all topics remain in dispute. 
 
TOPICS STILL IN DISPUTE 
 
The following topics within this objection remain in dispute and the Promoter’s 
written evidence on each is now submitted. 
 
ISSUE 1 – ACCESS 
 
Stopping up of Access 
 
1. The Promoter confirms that the access between points P85 to P86 and point 

P87 will be stopped up as part of the Bill.  By way of background, the reason 
for this is that there is evidence that there may have been a crossing at 
these locations which are proposed to be discontinued as part of Section 11 
and Schedule 4 of the Bill.  As such it is neither necessary or appropriate to 
replace these and the Bill does not include alternative crossings. 

 
2. The Objector has a title certificate in respect of its land interest.  The solum 

of the former railway included in the title was vested in British Railways 
Board Residuary and it is considered that there may be a prior competing 
title.  Title investigations on this point are continuing. 
 

3. Severance is a compensation issue. The Objector has been informed of the 
Promoter’s plans and as such is now under an obligation to mitigate its 
losses (if any). Compensation claims may only be submitted once the Bill 
has received Royal Assent and the relevant powers exercised. A valid claim 
must be demonstrated at the relevant time.  The Bill makes no changes to 
the general law on compensation. Therefore, any such claim will be 
determined in terms of the Compensation Code applied by the Bill. In the 
event that the claim for compensation is not agreed then the Objector has a 
right to refer the matter to the Lands Tribunal for Scotland. Further 
information on compensation can be found in the Promoter’s Policy Paper 
on Compulsory Purchase and Compensation.  
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Witnesses 
 
4. The witnesses for the Promoter on this topic are: Terry Boyle, Karen 

Gribben, Hugh Wark and Alastair Camelford. The Promoter estimates its 
evidence on this topic lasting 5 minutes. 

 
ISSUE 2 – ACQUISITION OF LAND 
 
5. Where the Bill authorises specific works within a limit drawn on the 

Parliamentary plans, the Bill also authorises acquisition of varying levels of 
interest in the land.  The structure of the Bill means that all land within the 
limits of deviation is subject to outright permanent acquisition.  However, 
these powers represent the maximum that will be possible.  The powers do 
not have to be exercised to their fullest extent.  The Bill therefore 
deliberately allows for flexibility.  This is a necessity at this outline stage.   As 
the design progresses, it becomes possible to identify more precisely the 
geographical extent of the land required and the nature and duration of the 
Promoter’s required occupation of it. 

 
6. Consequently once this process has been completed and it is found that 

excess land has been identified for acquisition or temporary occupation the 
Promoter can undertake not to exercise its full powers under the Bill.  Also, 
where it is found that an alternative proposal for use of their land put forward 
by an affected landowner is compatible with the project’s requirements and 
satisfies the Promoter’s aspirations catered for in the Bill, this alternative 
proposal can be adopted by prior agreement with said landowner and the 
Promoter can again undertake not to exercise the relevant powers conferred 
on it in the Bill. 

 
7. In respect of the specific concerns raised by the Objector, three meetings 

have been held and the Promoter provided a written response on 11 
December 2006. The Promoter has offered to enter into an agreement with 
the Objector under which the Promoter would agree not to exercise the full 
powers of acquisition granted by the Bill. The basis of such an agreement 
would be that, in the event that the Objector carries out their infrastructure 
works first then the works which the Promoter would require to carry out 
(and the consequent land take) may be reduced.  However, this would be 
dependent on the conclusion of a suitable legal agreement with the objector.  
As part of this, the Promoter requires to reserve its position in the event of 
the Objector failing to construct the works prior to the construction of the 
railway or to construct  the works to the required standard. 

 
Temporary Use of Plot No. 628 
 
8. This plot is needed by the Promoter as a site compound / storage / working 

area in order to carry out the works to Station Road Overbridge and for 
works connected with the creation of the proposed new roundabout and 
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roadway to the new Station (Works Nos. 33, 34, 36 & 37 at plot nos. 629, 
633, 652 & 652A).   

 
9. During a meeting with the Objector on 3 November 2006, it was stated that 

the Objector’s proposed development work at this location will precede the 
Promoter’s timescales with the proposed distributor road roundabout 
intended to be in place before the Promoter’s projected start date of late 
2008. It is reasonable to assume therefore that the scale of the Promoter’s 
anticipated works will be much reduced if the Objector’s prior development 
works proceed as planned in that the new roundabout provided for in the Bill 
will already have been created with the Promoter’s need for temporary land 
take and facilities being correspondingly reduced.  In such an event, the 
Promoter could undertake to exercise the powers conferred on it in the Bill 
within plot no. 628 only to the extent that would be required to carry out 
whatever scale of works will be necessary for the successful delivery of the 
rail project at the time the works commence.  However, this would be 
dependent on the conclusion of a suitable legal agreement with the 
Objector.  As part of this, the Promoter requires to reserve its position in the 
event of the Objector failing to construct the works prior to the construction 
of the railway or to construct  the works to the required standard.  

 
Temporary Use of No. Plot 654 
 
10. This plot is also needed as a site compound / storage / working area in order 

to carry out the works on the proposed new railway, station area, proposed 
new station road and roundabout.  At the meeting on 3 November 2006, the 
Objector offered to make available to the Promoter an alternative area of 
land within their ownership on the south side of the railway line in return for 
a reduction in the size of the temporary land take within plot no. 654.This 
land is not required for the project.   

 
11. The scale of the works for which plot no. 654 is required will be much 

reduced if the Objector’s prior development proposals proceed as planned. 
The scale of temporary land acquisition required would be correspondingly 
reduced. The Promoter could undertake to exercise the powers conferred by 
the Bill on plot no. 654 only to the extent required to carry out the works. 
However, this would be dependent on the conclusion of a suitable legal 
agreement with the objector. The Promoter also requires to reserve its 
position in the event of the Objector failing to construct the works prior to the 
construction of the railway or to construct the works to the required 
standard. 

 
Permanent Land Acquisition at Plots Nos. 629, 633, 652 and 652A  
 
12. Should the Objector’s development proposals proceed as planned the 

Promoter could undertake to exercise the powers conferred on it in the Bill 
to permanently acquire land within plots nos. 629, 633, 652 and 652A only 
to the extent that will be required for the successful delivery of the rail 
project commensurate with the level of the permanent works actually 
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constructed under the powers conferred in the Bill. Again, this would be 
dependent on the conclusion of a suitable legal agreement with the 
Objector. The Promoter also requires to reserve its position in the event of 
the Objector failing to construct the works prior to the construction of the 
railway or to construct  the works to the required standard. 

 
Permanent Land Take at Plot No. 666A 
 
13. This plot is needed for ground stabilisation works for the construction of the 

railway.  The actual extent and type of works required will not be able to be 
defined until the detailed design has been completed.  Again the Promoter 
could undertake to exercise the permanent acquisition powers conferred on 
it in the Bill for this plot only to the extent that would be required to 
accomplish the ground stabilisation works and ongoing maintenance 
requirements they would entail.  This would again need to be the subject of 
an agreement with the Objector. 

 
14. Given the considerable overlap that will undoubtedly occur between the 

Objector’s and the Promoter’s projects, the Promoter has confirmed that it 
would be willing for its Design Team to engage in direct  liaison with the 
Objector’s design agents, in order to balance both parties interests by 
working together to seek to eradicate potential conflict between the 
respective developments while at the same time striving to ensure that the 
works complement each other to the fullest extent achievable having regard 
to the respective needs of both projects. 

 
15. The Promoter believes that the foregoing suggested undertakings could 

provide an acceptable solution to the Objector’s concerns in relation to the 
scale of permanent and temporary land take along with a prospective viable 
framework, through the institution of a compatible working relationship, with 
which to form the basis for producing a satisfactory outcome in this regard.   

 
Period of Compulsory Purchase Powers 
 
16. The objection seeks a five year period for the compulsory purchase powers.  

In its Preliminary Stage Report the Bill Committee indicated its view that the 
compulsory purchase powers should be for five years with the ability to 
extend for up to a further five years.1 The Bill Committee has also stated 
that this is not an issue on which it wishes to hear evidence. The Promoter 
has nothing to add to the evidence provided at Preliminary Stage on this 
matter.  

 
Witnesses 
 
17. The witnesses for the Promoter on this topic are: Terry Boyle and Odell 

Milne. The Promoter estimates its evidence on this topic lasting 5 minutes. 
 

                                                 
1 The Objector is referred to paragraphs 216, 217 and 218 of the Preliminary Stage Report, extracts attached. 
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ISSUE 3 – DEVELOPMENT POTENTIAL 
 
Interference with Core Development Area 
 
18. The Objector raised a concern regarding the design criteria for the road 

infrastructure which is referenced in the Bill to service the new Armadale 
station and associated car park (Works Nos. 34, 36 and 37).  The nature of 
the objection is that the Objector considers that the roads have not been 
designed with sufficient design capacity to comply with the capacity 
requirements to service the development identified in the Armadale Core 
Development Area by the Finalised West Lothian Local Plan 2005.  

 
19. It is not the role of the Bill to provide infrastructure for the Armadale Core 

Development Area. In line with good practice, the capacity of the roads 
infrastructure has been designed so as to be sufficient to accommodate 
traffic for works authorised by the Bill i.e. traffic accessing the new Armadale 
station. It is understood that the Objector’s outline planning permission 
requires them to construct distributor roads which are of a higher design 
capacity than is required for the works authorised by the Bill. That is a 
matter for the Objector and not the Promoter. However, as indicated in the 
response to Issue 2, it is likely that the Objector’s roads infrastructure will 
require to be in place prior to the time when the Promoter requires to 
construct Works Nos. 34, 36 and 37.  

 
Servitude Rights 
 
20. The Objector’s requests that various rights are granted to them, or reserved 

by them. The Promoter’s position on these rights is as follows:-  

• There is no provision for a new bridge across the railway in the Bill.  This 
is therefore a matter which should proceed under the usual rules for 
construction of infrastructure over the operational railway.  If the Objector 
wishes to construct a new bridge over or under the railway they will 
require to enter into a bridge agreement with Network Rail (in its capacity 
as Network Operator) and the Objector would be liable for all costs 
associated with the provision of the bridge including the ongoing 
maintenance of the structure.  This is the standard course of practice in 
such situations and the Objector would be liable for the costs; 

• The Objector’s access over the railway will be stopped up under the Bill 
proposals, as discussed in Issue 1 above and this would be addressed 
by way of compensation; 

• All existing servitudes beneath, above or through the land acquired will 
be extinguished by the land acquisition process under the Bill; 

• Variation or amendment to the defined route of the cyclepath is outwith 
the scope of the Bill. The Objectors would be at liberty to seek the 
subsequent agreement of West Lothian Council to vary the route at the 
appropriate time. 
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• The Promoter has no objection to the Objector accessing any additional 
car parking they have agreed with West Lothian Council via plot no. 
652A subject to satisfactory prior consultation with, and the formal 
agreement of the Promoter; 

• Should the Objector wish to remodel their land adjacent to the line once 
the railway is under construction, this must be carried out in accordance 
with Network Rail document “Requirements for Constructional Work On 
or Near Railway Operational Land”.  This is again standard practice and 
is outwith the subject matter of the Bill and the Objector would be liable 
for the costs; 

• There will be a permanent stopping up of Station Road once Works No. 
33 has been completed.  However, the stopping up will not take place 
until that time and as such access will be maintained; 

• Drainage through the land will be provided in accordance with Network 
Rail and Railway Group Standards.  Among other things this will ensure 
that drainage is designed to provide the flood capacity required by 
modern design standards; and 

• Should the Objector wish to agree a new servitude beneath the railway 
they will require to apply for that servitude from Network Rail using 
Network Rail's standard wayleave application process. The Objector 
should bear all costs associated therewith.  This is again standard 
practice and is outwith the subject matter of the Bill. 

 
21. Witnesses 
 
 The witnesses for the Promoter on this topic are: Terry Boyle, Karen 

Gribben and Alastair Camelford. The Promoter estimates its evidence on 
this topic lasting 5 minutes. 

 
ISSUE 4  - DRAINAGE 
 
22. Drainage at Plot No. 659A 
 
 Plot no. 659A has been included in the Bill for the modification of the 

existing drainage arrangements at Cappers Farm and specifically for the 
purpose of safeguarding the operation of the reed bed during the works.  
That being the case, the Promoter can give a commitment that the project 
works will not affect the continued operation of the reed bed.  It is noted that 
the Objector does not have ownership of plot no. 659A. The issue of 
drainage is also addressed  in relation to servitudes in Issue 3.  

 
23. Witnesses 
 
 The witness for the Promoter on this topic is: Hugh Wark. The Promoter 

estimates its evidence on this topic lasting 5 minutes. 
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ISSUE 5 – ADEQUACY OF ENVIRONMENTAL STATEMENT 
 
24. Although not identified as an issue by the Bill Committee, the objection 

raises various concerns regarding the sufficiency of the Environmental 
Statement lodged with the Bill. It is noted that the adequacy of the 
Environmental Statement is one of the issues which the Bill Committee 
determined at its meeting on 23 November 2006 should not be referred to 
the Assessor for consideration. 

 
25. The Promoter has, however, provided the Objector with an explanation of 

the measures contained in the draft Code of Construction Practice to 
mitigate against noise, dust and vibration. The Objector raises particular 
concerns regarding the enforceability of the draft Code of Construction 
Practice. At the Preliminary Stage the Promoter stated in its evidence that it 
would wish the Bill to include appropriate procedural and enforcement 
provisions1 and in its Preliminary Stage Report the Bill Committee indicated 
its intention to amend the Bill in this regard.2

 
 

                                                 
1 Promoter’s response to Committee questions, Annex D, Question 19, copy appended. 
2 Preliminary Stage Report paragraph 204, relevant extract appended. 

Promoter Response to Group 364 7



APPENDIX 
 
AIRDRIE-BATHGATE RAILWAY AND LINKED IMPROVEMENTS  BILL 
 
Preliminary Stage 
 
Extract from Promoter’s Response to Committee’s questions, Annex D 
 
19. While it will be for this Committee to determine what amendments are 

made to this Bill at phase two of Consideration Stage, what 
consideration has the Promoter given to indicating a commitment to 
propose draft amendments to the Bill that would attach the 
environmental statement, code of construction practice, noise and 
vibration policy and Crichel Down Rules to the Bill? 

 
The Promoter considered the issues raised in this question at the time the 
Bill was prepared, and they have been under review since. The question 
effectively falls into two parts, because the treatment of the Crichel Down 
Rules is a quite different topic from the rest. 
 
Commitment to environmental statement, code of construction practice and 
noise and vibration policy 
 
The Promoter is committed to providing the works as contemplated by the 
Environmental Statement with the same or an equivalent level of mitigation 
as that which the Environmental Statement recommends. The code of 
construction practice and a noise and vibration policy come within this 
commitment as being essential mitigation tools contemplated by the 
Environmental Statement. The Promoter is aware of the way in which the 
Edinburgh Tram and Waverley Acts have provided for similar commitments 
to be included as statutory duties on the face of the Bill. The Promoter would 
wish to test the precise form of the specific amendments, but in principle 
would be pleased to see its environmental commitment made plain in this 
way. The Edinburgh Tram and Waverley Acts also dealt with the question of 
enforcement by going via the planning process.  This course commends 
itself to the Promoter as applying a tried and tested enforcement mechanism 
which is known to be effective. However, the Promoter is conscious of the 
need for local planning authorities to be sufficiently comfortable with this 
process for it to operate. The Promoter will accordingly defer making any 
specific suggestions to the Committee in this regard until it has completed 
further consultations with the affected local authorities. 
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Extract from Preliminary Stage Report 

Conclusion 

204. The promoter is invited to— 

• note our intention to amend the Bill requiring the authorised undertaker to—  
o submit the COCP (which as a minimum will confer the standards of 

protection and mitigation considered by the Committee at 
Consideration Stage phase two) to the local planning authorities for 
approval before commencing the works. The local authorities will be 
required to consult SNH and SEPA in considering whether to approve 
the code. Once approved, the authorised undertaker will be required 
to use all reasonably practicable means to ensure that the works are 
carried out in accordance with the code; and  

o use all reasonably practicable means in applying, as a minimum, the 
standards of protection and mitigation set out in the NVP.  
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AIRDRIE-BATHGATE RAILWAY AND LINKED IMPROVEMENTS  BILL 
 
Preliminary Stage 
 
Extract Preliminary Stage Report 
Duration of compulsory purchase powers 

216. The important issue here is whether the promoter has proved that a fixed 
period of 10 years is necessary for the specific purposes of this particular 
scheme. We are not convinced. While we are content that 10 years may be 
a reasonable period of time for such powers to be exercisable, we do not 
accept that it should be so fixed in the Bill as the promoter has done. We do 
not accept that this provides certainty to landowners and others. We believe 
that the fixed time period should be reduced to five years, to be extended on 
application to the Scottish Ministers to extend for a further period of time of 
up to five years. If the Scottish Ministers agree, this extension would be 
granted in subordinate legislation. This would still give the promoter a 
maximum of 10 years for permitted development and compulsory 
acquisition. 

217.  The promoter is working towards the railway being operational in 2010. It 
would appear unnecessary for such powers to extend for possibly a further 
seven years beyond that unless some justification is given. If the railway is 
not commenced by 2012 (assuming this Bill received Royal Assent in 2007) 
when these powers would expire then it is only right that the promoter is 
held accountable for this. It should explain and justify to the Scottish 
Executive why such powers require to be extended beyond five years. In 
addition, this Parliament would be given the opportunity to require 
justification before the subordinate legislation came into force.  

Conclusion

218.  The Committee intends to bring forward the necessary amendment to 
section 32(1) and is minded to similarly amend section 40(2) at 
Consideration Stage phase two to give effect to our recommendation 
above.
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