
THE SCOTTISH PARLIAMENT 
 

AIRDRIE – BATHGATE RAILWAY AND LINKED IMPROVEMENTS BILL 
 

CONSIDERATION STAGE EVIDENCE: GROUP 2 
 

on behalf of 
 

BRB (RESIDUARY) LIMITED 
 
1. Issues no longer in dispute.  
 None. 
 
2. Issues which remain in dispute but upon which no written 
 evidence is submitted.  
 None.  
 
3. Issues which remain in dispute and upon which our written 
 evidence is  set out below.  
 
 1. Transfer of bridges, associated wing walls and abutments. 
 2. Extinction of historic statutory obligations in respect of former 
  railways within the limits of deviation. 
 3. The preservation of title conditions imposed during rail  
  privatisation to regulate the interface between the Promoter’s 
  operational railway land and land retained by BRBR.  
 
4. Issues to be pursued through oral evidence.  
 All issues referred to in Category 3 above.   
 A provisional list of witnesses, the topics each witness will cover and 
 estimated duration of oral evidence are detailed below at each of the 
 Issues.  
 
INTRODUCTION 
Background Information  
1. BRB (Residuary) Limited. (“BRBR”) is a company wholly owned by the 
Department for Transport.  BRBR holds land inherited from the former British 
Railways Board throughout Great Britain for strategic rail purposes under the 
terms of Guidance from the Secretary of State for Transport.  
 
2. BRBR have no objection to the general principle to the Bill.   
 
3. At the time of privatisation, British Railways Board (“BRB”) divested 
itself of its operational land and any other land with an immediately 
foreseeable operational use.  Most of the operational land held by BRB was 
passed to the Promoter (then called Railtrack PLC) with the remainder being 
passed to various passenger and freight service operators.  BRB retained 
land that was not seen as having immediate operational use. 
 



4. BRB’s remaining land holdings were then subjected to a stakeholder 
consultation exercise to identify whether or not there was any foreseeable 
future railway related use for the land in question.  Where such potential was 
identified, the land holding was set aside by being subjected to a sales 
embargo at the direction of the Secretary of State for Transport. 
 
5. BRB’s residual interests in land and statutory obligations are now 
vested in BRBR. 
 
6. The strategic reservation of land continues today in the form of 
Guidance from the Secretary of State under which BRBR operates and the 
procedures which BRBR must undertake before releasing any land. 
 
7. Designation (and release) in respect of BRBR land in Scotland is 
undertaken through liaison with the Scottish Executive.  
 
8. Amongst BRBR’s Scottish land holdings is title to the land and 
structures comprising former railway between Airdrie and Bathgate (referred 
to in Issue I below) and a separate area of ground adjacent to the site of the 
proposed new station at Bathgate (referred to in Issue 3 below).   
 
Witnesses:  
 
Neil Amner, Biggart Baillie, Solicitors 
Neil Amner is a Partner in the Infrastructure, Environment and Transport 
Department at Biggart Baillie, Solicitors and is a Chartered Member of the 
Chartered Institute of Logistics and Transport.  He acted for BRB during rail 
privatisation and has since acted for a range of railway industry sector clients.  
In addition to acting for a number of clients in respect of the other railway and 
tram scheme Private Bills to have been introduced to the Scottish Parliament 
to date, Mr Amner is working for Clackmannanshire Council in the 
implementation phase of the Stirling – Alloa – Kincardine railway project  
 
Greg Beecroft, BRB (Residuary) Limited 
Greg Beecroft is a Fellow of the Royal Institution of Chartered Surveyors. He 
has worked on railway industry property matters of approximately 30 years. 
He is the Director, Property Sales & Management at BRBR. In that role he is 
responsible for BRBR’s property portfolio throughout Great Britain. 
 
ISSUE 1 – BRIDGES 
DETAILED WRITTEN EVIDENCE 
Witnesses 
Neil Amner of Biggart Baillie, Solicitors, will deal with legal matters and 
negotiations with the Promoter’s agents.  
Greg Beecroft at BRBR will deal with background and policy aspects. 
We estimate our oral evidence on this topic taking 10 minutes. 
 
Detailed written evidence 
1. BRBR has contracted to sell the land comprising trackbed of the former 
 railway between Airdrie and Bathgate to Railway Paths Limited (an 



 associated company of Sustrans, the charity developing the National 
 Cycle Network) and is in the process of completing the transfer of title.   
 
2. Excluded from that sale, however, are the bridges which carried the 
 former railway over public roads.  The reason for that exclusion is that 
 Railway Paths Limited is unable to take on the role of bridges authority 
 to the structures in questions.  
 
3. Those bridges and any associated wing walls and abutments and 
 associated obligations are for the time being retained by BRBR.  If the 
 new railway for which authority is sought by the Bill is to proceed, it will 
 not be appropriate for BRBR to retain those structures and the 
 associated obligations.   
 
4. BRBR therefore wish to be assured that the Promoter will be bound to 
 acquire the whole of BRBR’s interest in the land and structures 
 comprising the former railway between Airdrie to Bathgate. 
 
5. The Promoter’s agent has informally confirmed that the Promoter 
 intends to acquire BRBR’s interest in so far as lying within the limits of 
 deviation.  This is encouraging, however, BRBR wish to see an 
 obligation upon the Promoter in terms of the Bill (which is not currently 
 there) or for the Promoter to grant an appropriate legally binding 
 undertaking to BRBR to take the whole of BRBR’s interest (and thus 
 obligations in respect of) the structures in questions. 
 
6. Discussions on this matter are ongoing with the Promoter’s agents. 
 
7. This element of this Objection can be satisfied by the Promoter 
 granting such a legally binding contractual undertaking to BRBR.   
 
8. BRBR request that, in the event that such an undertaking is not 
 forthcoming, the Bill Committee make an appropriate amendment to 
 the Bill. 
 
ISSUE 2 – EXTINCTION OF PRE-EXISTING STATUTORY OBLIGATIONS 
Witness 
Neil Amner of Biggart Baillie, Solicitors.  
I estimate oral evidence on this topic will take 10 minutes.  
 
Detailed written evidence 
1. Unless specific provision is made by amendment to the Bill before it is 
 enacted (“the Act”), notwithstanding the closure of the former railway 
 and the enactment of the Act, certain historic statutory rights and 
 obligations will continue to apply not just to any land in respect of which 
 the Bill seeks powers for the authorised undertaker to acquire under 
 compulsory powers but any land which has at any time previously been 
 in railway use and is to be acquired by the Promoter for the authorised 
 works as defined in the Bill (“the authorised works”).   
 



2. BRBR believe that a substantive amendment to the Bill is required to 
 avoid the Act creating a clash of the statutory obligations incumbent 
 upon BRBR and the Promoter. 
 
3. A range of historic statutory rights and obligations apply to land that 
 has at any time been in railway use.  Those obligations are primarily 
 set out in the Railway Clauses Consolidation (Scotland) Act 1845 and 
 principally relate to the maintenance of fencing, structures and 
 drainage of the railway in question.  By way of illustration, the Railway 
 Clauses Consolidation (Scotland) Act 1845 contains, in Section 60, a 
 provision stating, “the Company shall make and at all times thereafter 
 maintain accommodation works”.   
 
4. Such works will have included level crossings, bridges and culverts.  
 Accordingly, for these purposes references to “land” fall to be treated 
 as encompassing structures and associated interests.  
 
5. The statutory obligations in question were imposed on the original 
 railway companies as authorised undertakers of each railway.  The 
 obligations have been transmitted to the statutory successors of those 
 companies and so BRBR are (save where the land in question vested 
 in the Promoter at rail privatisation) now the party liable for the historic 
 statutory obligations in respect of residual land that has at one time 
 been in railway use.  Those obligations apply to BRBR whether or not 
 BRBR are currently the owner of the land (or structure) in question.  
 
6. The case of R Walker –V- British Railways Board 1984 confirms that 
 the obligations in question remain enforceable against BRBR even 
 when the land in question has fallen out of railway use and has been 
 sold to a third party.  This leaves statutory responsibility with BRBR in 
 perpetuity.  The decision in that case applies even when the former 
 railway has ceased to be used, been formally closed and the track etc 
 removed. 
 
7. As such it is very doubtful that pre-existing statutory obligations relating 
 to the land formerly in railway use to be used for the authorised works, 
 whether it is being acquired from BRBR or a third party, will either 
 cease to exist or be superseded by the proposed new works without 
 specific provision being made in the Act.  There is currently no such 
 provision in the Bill. 
 
8. Accordingly, BRBR believe there is an omission from the drafting of the 
 Bill and unless that omission is remedied, BRBR and other parties who 
 may be subject to statutory obligations inherited from the original 
 enactments and the consolidating statutes such as the Railway 
 Clauses Consolidation (Scotland) Act 1845 will be prejudiced unless 
 the situation is remedied. 
 
9. It is also in the interest of the Promoter to have this defect remedied, 
 otherwise it could be said that they will not have sole responsibility and 



 thus control of the railway which is the subject of the scheme being 
 promoted by the Bill. 
 
10. The concern outlined above is not unique to this Bill.  Similar provisions 
 have presented themselves prior to both privatisation and since 
 devolution.  In the past, a specific provision was included in Transport 
 and Works Act Orders so as to extinguish any residual historic 
 statutory liabilities.   
 
11. Amendments with the same purpose of that now being sought by 
 BRBR were made to the Stirling-Alloa-Kincardine Railway and Linked 
 Improvements Bill, the Edinburgh Tram (Line One) Bill, the Edinburgh 
 Tram (Line Two) Bill and the Waverley Railway (Scotland) Bill prior to 
 their enactment. 
 
12. The terms of the text of the amendment used in each of those Bills has 
 been slightly different in part to accommodate the precise way in which 
 the Bill into which the amendment is to be inserted was drafted when 
 introduced to the Scottish Parliament and in part due the natural 
 evolution of the drafting. 
 
13. BRBR lodged Objections seeking amendments to the same end to 
 both the Glasgow Airport Rail Link Bill (“GARL”) and the Edinburgh 
 Airport Rail Link Bill (“EARL”). The Promoters of both of those Bills 
 agreed to seek amendment to this end. The GARL Bill Committee 
 inserted a new Section 40A at the Consideration Stage.  The EARL Bill 
 Committee decision on this point is awaited. 
 
14. Discussions with the Promoter’s agent indicate that the Promoter would 
 be willing to ask the Bill Committee to insert a new section into the Bill 
 in the following terms: 
 
 “Historic obligations relating to former railway  
 (1) As from – 
  (a) the acquisition of any land by the authorised undertaker, 
  whether compulsorily or by agreement; or 
  (b) the entry on the land by the authorised undertaker under 
  Section 28; 
 whichever is sooner, BRBR shall be discharged from any obligation to 
 which it is subject in relation to that land under any statutory provision 
 relating to the former railway including any provision of the 1845 Act or 
 the Railways Clauses Consolidations Act 1863 that is incorporated in 
 such a private Act or provisional order.” 
 (2) In this section –  
 “BRBR” means BRBR (Residuary) Limited (company no 04146505) 
 and its successors; 
 “the former railway” means any railway which, at any time prior to the 
 passing of this Act, was situated within the limits of deviation; 



 “provisional order” means an order made under the Private 
 Legislation (Scotland) Act 1836 (C.52) or any earlier Act which that Act 
 replaced.”  
 
15. BRBR can confirm that this Issue and thus the corresponding element 
 of BRBR’s  Objection to the Bill will fall to be regarded as satisfied if the 
 Bill Committee agree to the above amendment being made. 
 
ISSUE 3 - REMAINING LAND AT EDINBURGH ROAD, BATHGATE 
Witnesses 
Neil Amner of Biggart Baillie, Solicitors, will deal with drafting issues and 
negotiations with the Promoter’s Agents.   
Greg Beecroft at BRBR will deal with commercial and policy issues.  
 
Detailed written evidence 
1. BRBR wish to protect the future potential of its remaining land holdings 
 at Edinburgh Road, Bathgate (“the Remaining Land”) should Plot 
 Numbers 786A, 789 and 786, as described in the plans submitted to 
 the Scottish Parliament with the Bill (“the Plots”) be acquired by the 
Promoter 
 
2. BRBR believe that BRBR’s legitimate interests and operations may be 
 materially prejudiced and the safety of the general public and railway 
 personnel may be compromised if the acquisition of the Plots proceeds 
 without the following safeguards being put in place, namely:  
 2.1. The Promoter agrees to be or is bound by all existing conditions 
  in the title to the Plots and to be under the burden of any  
  servitude and rights of wayleave for laying and   
  maintaining sewers, drains, pipes, cables, telegraph and  
  telegraph poles, wires and stays that may be laid in,   
  through or across the Plots.   
 2.2. The Promoter confirms that they have satisfied themselves as to 
  the extent of any sewers, drains, pipes, cables, telegraph and 
  telegraph poles, wires and stays relative to the Plots and  
  undertake to free and relieve BRBR of all claims and liability of 
  every kind in respect of any interference with said services and 
  others due to their operations in undertaking the proposed work 
  on the Plots or otherwise.  
 2.3. The Promoter permits BRBR to retain rights to continue to drain 
  BRBR’s retained land into the drainage ditches on the side of 
  the proposed railway and in this connection, the Promoter has 
  approved by BRBR (which approval will not be unreasonably 
  withheld) their proposed drainage scheme for applicable section 
  of the route.  
 2.4. The Promoter shall free and relieve BRBR of all obligations  
  incumbent upon BRBR to uphold and maintain any under or  
  over bridges, level crossings, culvert bridges, fences, drains, 
  ditches, water supplies or other works including accommodation 
  works within or connected with the Plots.   



 2.5. The Promoter agrees to acquire the Plots subject to the terms of 
  the applicable Deed of Conditions (referenced G–EC–182-3/G-
  EC-182-1R) between British Railways Board (whose successors 
  are BRBR) and the Promoter (then called “Railtrack PLC”)  
  recorded in the Division of the General Register of Sasines for 
  the County of West Lothian on 23 March 1997 (“the   
  Demarcation Agreement”).  This is essential as that Deed  
  contains title conditions regulating the interface between  
  operational and non-operational railway land holdings.   
 2.6. In exchange for the acquisition of the Plots, the Promoter  
  procures that BRBR and its successors, assignees and tenants 
  are granted by the heritable proprietors of the ground over which 
  the same is to be granted a valid heritable and irredeemable  
  servitude right of way for pedestrians and vehicular access to 
  and egress from the Retained Land, to the nearest adopted road 
  by such route as shall be agreed between BRBR and the  
  Promoter’s surveyors.  
 2.7. The Promoter indemnifies BRBR and keeps BRBR indemnified 
  against any obligations or liabilities associated with or arising 
  from environmental condition of the Plots. 
 
3. Over the years it has become a matter of standard practice that sales 
 of railway land will be subject to title conditions designed to protect 
 current or prospective use of adjoining or nearby land retained for 
 railway use.  Typically, the sort of traditional title conditions in question 
 have included obligations in relation to ground support, drainage (i.e. 
 flood prevention) and fencing – with accompanying approvals 
 provisions etc. 
 
4. During rail privatisation the then land holdings of BRB were divided, 
 with ground then actually or immediately foreseen as being needed for 
 the operational railway being transferred by and large to the Promoter 
 (then called Railtrack PLC) with residual land holdings being retained 
 by BRB. Those retained interests are now vested in BRBR.  
 
5. BRBR accept that where the authorised undertaker wishes to acquire 
 land for the authorised works, it may wish to do so by the use of 
 compulsory powers - in order, amongst other reasons, to “clean” a title 
 so as to remove any adverse historic title conditions or third party 
 rights.  This is a perfectly legitimate approach as many historic title 
 conditions will no longer be relevant and those which do remain 
 relevant could otherwise frustrate the intention of the Scottish 
 Parliament in the enactment of the Bill and authorising the authorised 
 works.  
 
6. BRBR’s position is that insofar as the exercise of compulsory 
 acquisition powers removes either traditional railway title burdens or 
 Demarcation Agreement conditions, such title conditions should either 
 be preserved or reimposed in order to protect the operational and 
 safety integrity of current and future railway operations. 



 
7. BRBR’s position in this regard was accepted in respect of Stirling – 
 Alloa – Kincardine Railway and Linked Improvements Bill (“SAK Bill”) - 
 with the result that Clackmannanshire Council entered into the 
 compromise agreement with BRBR to that end in exchange for 
 withdrawal of BRBR’s objection to the SAK Bill.  A similar compromise 
 was agreed on the Edinburgh Tram (Line One) Bill 
 
8. BRBR believe that it should be possible for a suitable legally binding 
 agreement to be negotiated and entered into between BRBR and the 
 Promoter so as to allow this aspect of this Objection to be withdrawn. 
 
9. In a normal arms length sale of land, the selling party will have an 
 opportunity to carry out pre-emptive remediation works and to 
 otherwise structure the transaction to transfer residual remediation risk 
 or to obtain other forms of comfort from the purchaser.  
 
10. In redevelopment situations, the remediation requirements to render 
 the site suitable for the new use are usually dealt with under the 
 planning rather than contaminated land or other environmental law 
 regimes.  
 
11. The permitted development rights created by the enactment of the Bill 
 will create deemed planning permission for the authorised works.  
 Unlike other land re-development situations, there will be no 
 opportunity for the planning authority to attach conditions to require the 
 developer (here the Promoter) to carry out remediation.  
 
12. As a result, the acquisition of the Plots by compulsory means not only 
 excludes the normal transactional means of addressing remediation 
 risk but also by-passes the planning process which would otherwise 
 require that remediation necessary for the authorised works was 
 required. 
 
13. Unless addressed, BRBR believe that the loss of control of timing, of 
 remediation means and procurement and of risk allocation may prove 
 to be extremely prejudicial to BRBR. 
 
14. BRBR is encouraged in its hope that agreement will be possible by the 
 Promoter’s agent having given informal confirmation that the Promoter 
 will, at the same time as acquiring the Plots, enter into a substitute 
 Demarcation Agreement.  The detail of such an arrangement and the 
 outcome of negotiations on the other points set out above, however, 
 will require to be contractualised before this element of the BRBR 
 Objection will fall to be treated as satisfied or otherwise withdrawn. 
 
15. If such a solution cannot be found or such legally binding agreement is 
 not entered into in time, this element of the BRBR Objection will be 
 satisfied by the Bill Committee amending the Bill to ensure that the 
 Demarcation Agreement and other title and contractual protections of 



 operational or prospectively operational railway land and the use of the 
 same are preserved and that the power to execute the authorised 
 works be subject to carrying out any necessary remediation at the 
 Promoter’s expense before the compulsory acquisition rights sought by 
 the Bill can be exercised.   
 
16. Such saving provisions are commonly used in situations where pre-
 existing statutes or agreements would otherwise be overridden in a 
 compulsory purchase scenario.  Saving provisions can require certain 
 regulatory or compensation procedures to be completed before a 
 compulsory purchase is completed.  
 
17. There is precedent for such a step under the Transport and Works Acts 
 Orders – including the City of Edinburgh (Guided Busway) Order 
 Confirmation Act 1998 – which contained similar saving provisions to 
 those now proposed by BRBR. 
 
18. This element of BRBR’s Objection can be regarded as satisfied if either 
 (a) BRBR receives an undertaking from the Promoter in a satisfactory 
 form and on terms that meet requirements set out in above; or (b) 
 insofar as the requirements set out in (a) above have not been satisfied 
 by an undertaking from the Promoter, confirmation that the Bill 
 Committee have agreed to amend the Bill as requested in Objection 
 and this Witness Statement. 


