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PE1303/H SCOTTISH GOVERNMENT RESPONSE 
 
 
TUESDAY 18 MAY 2010 
 
Scottish Government— 
 
• the Equality and Human Rights Commission has called upon you to 

publish the three Equality Impact Assessments that were carried out 
following the 2008 consultation. Will you do so? 

 
A pre-consultation impact assessment was prepared and published as Annex 
F to the original consultation document on the review of fees charged by the 
Court of Session, Sheriff Courts, Office of the Public Guardian, Accountant of 
Court and High Court.  This included consideration of the impact for protected 
groups from all the proposed fee changes.   
 
A commitment was given to review and, if necessary, amend the impact 
assessment subject to the views of those responding to the consultation. The 
consultation responses did not provide any additional evidence that protected 
groups would be affected by the proposed change to fees, so the published 
impact assessment was not amended.  

The consultation document, including the published impact assessment, and 
the Scottish Government response to any issues raised in the consultation, 
are available on the Scottish Government web page:  Scottish Government 
Consultations: Civil Court and OPG Fees Review 

• what are your views on the point by the Faculty of Advocates that 
many people who are eligible for legal aid are of modest means and 
the contribution that they are required to make under the legal aid 
scheme can be prohibitive for them in defending their rights, if for 
example the proceedings for the case are in the Court of Session? 

 
The Government needs to ensure that public funds are used to their full 
potential.  Where people can reasonably afford to pay for, or contribute to the 
costs of, legal assistance it is right that they do so.  
 
We have more than doubled the upper disposable income threshold for civil 
legal aid enabling more than a million more Scots to become potentially 
eligible for financial help with their legal costs.  
 
Contributions are assessed according to a person’s disposable income. This 
is calculated by making deductions for maintenance payments and childcare 
or travel costs associated with work as well as an allowance for the costs of 
providing for dependants. 
 
The Board has extended the period over which contributions can be paid. The 
payment periods range from 20 months for contributions under £500 to 48 
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months for contributions over £2000 and up to 60 months in exceptional 
cases. 
 
• what are your views on the issues raised in some of the responses 

and by the petitioner that there should be an opportunity for the 
Parliament to debate and agree as to whether this ‘full cost recovery’ 
policy should be applied in the case of the civil court service? Will 
you seek parliamentary time for a debate on this issue? 

 
Scottish Ministers have no plans for an early debate on the specific issue of 
‘full cost recovery’.  As noted in the Scottish Government’s previous response 
to the Committee, Parliament considered and debated issues relating to court 
fees when the current fee Orders were introduced and approved.  Any future 
change to fee levels would be subject to dialogue with and approval by 
Parliament.  Scottish Ministers have also confirmed that they plan to publish 
their formal response to Lord Gill’s review of the civil courts later this year, as 
a basis for further debate about the future delivery of civil justice, leading to 
legislative proposals for consideration by Parliament.   
 
• what are your views on the point by the Faculty of Advocates that 

there should be proper research into the affect of increased court fees 
on access to justice. Will you conduct? 

 
The original Scottish Government consultation on the proposed changes to 
court fees, made reference to research commissioned by the UK Ministry of 
Justice – What's Cost Got to Do With It - the Impact of Changing Court Fees 
on Users (July 2007).  It found that court fees or increases to court fees were 
ranked “very low” amongst the factors which influence an individual to take a 
matter to the civil court. 
 
Court fees account for a relatively small proportion of the overall costs of civil 
litigation.  A range of other factors will impact on whether or how a litigant 
decides to pursue a case through the civil court.  As part of its consideration 
of its response to the Civil Courts Review, the Scottish Government is 
determining how best to take forward work to look at those wider issues 
impacting on the costs and funding of litigation.  
 
• what is your response to the issue raised by the petitioner in their 

response that contrary to what the Minister said to the Justice 
Committee on 25 June 2008 regarding where the policy on “full cost 
recovery” had come from that there is nothing in the Scottish public 
finance manual which requires there to be a policy of recovering the 
full cost of the court services from fees? 

 
Paragraph 2 of the Fees and Charges section of the Scottish Public Finance 
Manual (SPFM) states that “the standard approach to setting charges for 
public services is full cost recovery.”  This is entirely consistent with the 
statement made by the Minister for Community Safety to the Justice 
Committee.  As the Minister also made clear, the Scottish Government 
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remains committed to providing exemptions from court fees for those who 
qualify for legal aid or who receive a qualifying social security benefit.  
 
• what are your views on Lord Justice Jackson’s Review of Civil 

Litigation Costs in England and Wales in January 2010 which 
concluded that the current level of court fees was too high and the 
policy of full cost pricing was wrong in principle? 

 
The Scottish Government was not involved with Lord Justice Jackson’s 
review.  As noted, Scottish Ministers plan to consider issues relating to the 
wider costs and funding of litigation in Scotland as part of their response to 
Lord Gill’s review of the Scottish civil courts. 
 
Although court fees in England and Wales are not directly comparable with 
those in Scotland, in general, with a small number of exceptions, fees for 
accessing the civil courts in England and Wales are higher than those in 
Scotland. 

 
• are you on timetable to reduce the public subsidy for court services 

to 22% by 2010/11? 
 
The level of subsidy was 20% in 2009/10, due to a reduction in costs.  We 
expect a similar level of subsidy in 2010/11. 


