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JUSTICE COMMITTEE 
 

AGENDA 
 

34th Meeting, 2010 (Session 3) 
 

Tuesday 30 November 2010 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Decisions on taking business in private: The Committee will decide whether 

its consideration of a draft report on the Scottish Government’s Draft Budget 
2011-12 and its consideration of its work programme should be taken in private 
at future meetings. 

 
2. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

the Fire Safety (Scotland) Amendment Regulations 2010 (SSI 2010/393). 
 

3. Draft Budget Scrutiny 2011-12: The Committee will take evidence on the 
Scottish Government’s Draft Budget 2011-12 from— 

 
Jon Harris, Strategic Director, COSLA; 
 
Andrea Quinn, Chief Executive Officer, Scottish Police Services Authority; 
 
Bill Skelly, Her Majesty's Inspector of Constabulary for Scotland; 
 
Dave Watson, Scottish Organiser (Policy), Unison; 
 

and then from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Stella Manzie, Director General, Justice and Communities, and Christie 
Smith, Head of Police Division, Safer Communities, Scottish Government. 
 

4. Draft Budget Scrutiny 2011-12 (in private): The Committee will consider the 
main themes arising from the oral evidence heard earlier in the meeting. 
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5. Damages (Scotland) Bill (in private): The Committee will consider a revised 
draft Stage 1 report. 

 
 

Andrew Mylne 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: andrew.mylne@scottish.parliament.uk 
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J/S3/10/34/A 

The papers for this meeting are as follows— 
 
Agenda item 2  

SSI cover note 
 

J/S3/10/34/1 

The Fire Safety (Scotland) Amendment Regulations 2010 
(SSI 2010/393)  
 

  

Agenda item 3  

Paper by SPICe and the Adviser (private paper) 
 

J/S3/10/34/2 (P) 

Report on the Draft Scottish Budget 2011-12 by Professor 
David Bell, Budget Adviser to the Finance Committee 
 

 

Letter from the Minister for Community Safety 
 

J/S3/10/34/3 

Level 4 summary of Justice budgets by the Scottish 
Government 
 

J/S3/10/34/4 

Written submission from the Fire Brigades Union Scotland 
 

J/S3/10/34/5 

Written submission from the Chief Fire Officers’ Association 
Scotland 
 

J/S3/10/34/6 

Written submission from the Scottish Prison Service 
 

J/S3/10/34/7 

Written submission from the Dumfries and Galloway Police 
Authority 
 

J/S3/10/34/8 

Additional written submission  

Written submission from the Prison Officers Association 
 

J/S3/10/34/14 

Agenda item 5  

Draft report (private paper) J/S3/10/34/9 (P) 

Note by the Clerk (private paper) J/S3/10/34/10 (P) 

Papers for information  

Letter from the Minister for Community Safety to Rhoda 
Grant MSP on the Domestic Abuse (Scotland) Bill 
 

J/S3/10/34/11 

Letter from Rhoda Grant MSP 
 

J/S3/10/34/12 

Scottish Government report on EU Justice and Home Affairs 
Ministerial Council meeting 

J/S3/10/34/13 

http://www.legislation.gov.uk/ssi/2010/393/contents/made
mailto:http://www.scottish.parliament.uk/s3/committees/finance/inquiries/budget/david_bell_1112budget.pdf
http://www.scottish.parliament.uk/s3/committees/finance/inquiries/budget/david_bell_1112budget.pdf
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Justice Committee 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

SSI cover note 
 
SSI title and 
number: 
 

The Fire Safety (Scotland) Amendment Regulations 2010 
(SSI 2010/393) 

Type of Instrument: 
 

Negative 

Coming into force: 21 January 2011 

Justice Committee deadline to 
consider SSI: 

13 December 2010 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The Fire Safety (Scotland) Act 2005 unintentionally removed obligations imposed 
by an EC directive to encourage improvements in the safety and health of 
workers. The purpose of the instrument is to reapply those obligations in relation 
to fire safety. 

 
Justice Committee consideration: 
 
2. The instrument was laid on 12 November 2010 and the Justice Committee has 

been designated as lead committee.  
 
3. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid.  All 
negative instruments are considered by the Subordinate Legislation Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds).  Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument.  If the motion is 
agreed to, the Parliamentary Bureau must then lodge a motion to annul the 
instrument for consideration by the Parliament.  If that is also agreed to, Scottish 
Ministers must revoke the instrument.  

 
4. Each negative instrument appears on a committee agenda at the first opportunity 

after the Subordinate Legislation Committee has reported on it.  This means that, 
if questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered 
into or a Minister or officials invited to give evidence.  In other cases, the 



J/S3/10/34/1 
 

2 

Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 
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Justice Committee 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Draft Budget Scrutiny 2011-12 
 

Letter from the Minister for Community Safety to the Conveners of Fire 
Authoprities and Joint Fire Boards 

 
Note by the Clerk: The Minister’s private office requested that this letter be copied to 
Justice Committee members. 
 
Spending Review and Scotland’s Fire and Rescue Services 
 
Delivering the Right Outcomes 
 
I wrote to you on 17 November and set out the wider spending challenges facing 
Scotland’s public services. I now want to focus on the specific implications for the fire 
and rescue service; and propose interim arrangements that will align individual Fire 
and Rescue Authority spend or operational changes with the wider options appraisal 
process that we are collectively delivering under the auspices of the Ministerial 
Advisory Group. 
 
While details of the Fire Capital Grant (FCG) are still being finalised, it has been 
agreed with COSLA that it should remain ring-fenced within the Local Government 
Settlement, though reduced in line with the wider reductions in overall capital spend. 
I hope that at the next MAG meeting on 6 December, I will be able to provide you 
with the detailed figures and discuss a proposal for the allocation of available capital 
funds in 2011/12. 
 
Turning back to the wider funding picture, we must remember that the challenge we 
face is not simply one of finding one or two year savings; it is about developing new 
ways to improve outcomes and deliver best value with around 12% less money over 
at least the next four years, without impacting on the frontline unless, and until, every 
other option has been exhausted.  
 
As you know, at the MAG on 29 September it was agreed by all stakeholders that, 
given the ongoing commitment to further improving outcomes, the scale of the 
required efficiencies meant the status quo in terms of the structure of the Scottish 
Fire and Rescue Service is not sustainable in the long term, and that consideration 
of alternative options should begin immediately. That is why we are now collectively 
analysing the detailed information about the operations of the eight services and 
Scottish Resilience, and appraising various options for the future. The MAG sub-
group report will be considered at MAG on 6 December but the discussion will 
continue until final decisions about the way ahead are made. If and when decisions 
are made to change the structure, the process could take a further 1-2 years. 

While future options are being discussed, I believe it is right and responsible that 
before  FRAs proceed with any: large-scale capital projects, including those currently 
in the development phase; principal officer appointments and promotions; changes 

1 
 



 
J/S3/10/34/3 

to frontline and control room provision and personnel conditions that they should first 
discuss their proposals, and possible alternative approaches, with SFRAU.  

I appreciate that this is a significant departure from our normal Governance 
arrangements, but these are not normal times. While the legal responsibility for any 
such decisions remains wholly with the individual Authorities, I believe this proposed 
approach is not only prudent in these financially challenging times, but is a natural 
extension of the collective decision-making we have advocated over the past four 
years.    

I want us all to work together to assure ourselves that any changes or financial 
undertakings within individual Authorities align with our collective ambition to deliver 
the best long term outcomes for the fire and rescue service in Scotland. I will set out 
the details and criteria of our proposed approach for discussion at MAG on 6 
December, with a view to all stakeholders agreeing to adopt the process immediately 
afterwards.   

The marked reductions in the Scottish Government Budget clearly demonstrate the 
scale of the challenges that face all of Scotland’s public services. The First Minister 
recently reiterated that the Government will continue to develop proposals on public 
service reform, including structural reform of the police and fire and rescue. While 
the work on fire and rescue would help inform the new Commission on the Future 
Delivery of Public Services, it will ultimately form its own views on the steps required 
to deliver the ambitions set out in its remit.  
 
The choices ahead will not be easy, but we all agree that they have to be made. 
Delaying the difficult decisions would only mean having to make even harder ones in 
the future. Now, more than ever, is a time for unity. I look to you to work with 
Government to shape the services of the future, to ensure they meet the needs of 
your local communities and to deliver the outcomes that we all want to see within the 
new financial settlement.        
 
I know that you are all up for the challenge and are committed to delivering the best 
possible service to the people of Scotland. I look forward to continued partnership 
working with you and your colleagues.  
 
I am again copying this letter to all Chief Fire Officers and Clerks to the Authorities, 
as well as members of the Ministerial Advisory Group and Audit Scotland. 
 
 
Fergus Ewing MSP 
Minister for Community Safety 
24 November 2010 
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Justice Committee 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Draft Budget Scrutiny 2011-12 
 

Written submission from the Scottish Government 
 
Justice Budgets - Level 4 Summary   
 2010-11 2011-12 
 £m £m 
COMMUNITY JUSTICE SERVICES   
   
Offender Services   
Community Service & preparation for Community 
Payback Order 6.000 6.000 
MAPPA for Sex and Violent Offenders 1.400 1.400 
Community Justice Authorities - running costs 1.786 1.800 
Electronic Monitoring including Home Detention Curfew  
& Restriction of Liberty Orders 7.100 7.341 
Intensive Support Packages 1.500 1.500 
Non local government expenditure on specialist courts 4.041 4.041 
Timeout 1.693 1.693 
Accreditation evaluation 0.055 0.000 
  

Level 3 Total 23.575 23.775 
   
Victim/Witness support   
Support organisations 5.000 5.000 
Information for victims 0.050 0.050 
Support for witnesses 0.577 0.577 
Other (Next of Kin Fund) 0.030 0.030 
   

Level 3 Total 5.657 5.657 
   
Miscellaneous   
Action for Children 0.053 0.053 
Apex 0.383 0.383 
Criminal Justice Voluntary Sector secondment 0.006 0.006 
Families Outside 0.070 0.070 
Sacro 0.401 0.401 
  

Level 3 Total 0.913 0.913 
   
Total Community Justice Services 30.145 30.345 
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COURTS, JUDICIARY and TRIBUNAL SUPPORT   
   
Courts and Tribunal support   
Judicial Costs 9.69 9.65 
Court of the Lord Lyon - Receipts -0.06 -0.06 
Court of the Lord Lyon 0.11 0.11 
Tribunal Building 1.90 1.80 
Scottish Land Court - Receipts -0.06 -0.06 
  

Level 3 Total 11.581 11.431  
   
Mental Health Tribunal for Scotland   
Administrative 3.050 2.800 
Tribunals 6.450 5.975 
   

Level 3 Total 9.500 8.775 
   
   
  
Judicial Salaries   

Level 3 Total 29.951 29.751 
   
Total Courts, Judiciary and Tribunal Support 51.032 49.957  
   
   
CRIMINAL INJURIES COMPENSATION   
   
Administrative costs 2.990 2.690 
CIC scheme 25.079 22.819 
   
Total Criminal Injuries Compensation 28.069 25.509 
   
   
SCOTTISH RESILIENCE   
   
Scottish Fire Services College   
College salaries,running costs and maintenance 2.250 2.150 
Central Training 2.930 2.530 
Estates Capital 0.254 0.260 
Depreciation 0.599 0.599 
   

Level 3 Total 6.033 5.539 
   
Firelink   
Salaries and administrative costs 0.495 0.486 
Firelink service 6.190 4.690 
Other Telecomms 0.515 0.524 
CBRN 0.100 0.100 
   

Level 3 Total 7.300 5.800 
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Other Functions   
Salaries and administrative costs across other functions 
including the Fire and Rescue Services Advisory Unit 

4.107 4.107 

Mountain Rescue 0.358 0.358 
Support for Strategic Co-ordinating Groups and other 
community resilience 

2.289 1.741 

Scottish Resilience Development Service exercising 
costs 

0.551 0.549 

Emergency response 0.150 0.200 
   

Level 3 Total 7.455 6.955 
   
Total Scottish Resilience 20.788 18.294 
   
   
LEGAL AID   
   
Administration  12.894 11.794 
Fund 154.959 142.259 
   
Total Legal Aid 167.853 154.053 
   
  
POLICE CENTRAL GOVERNMENT   
   
Police Support Services (includes SPSA AND 
SCDEA) 111.909 112.209 
   

Level 3 Total 111.909 112.209 
   
Police Information & Communications Technology   
Airwave 18.400 18.400 
Other Police ICT 45.800 43.800 
   

Level 3 Total 64.200 62.200 
   
Police Other   
Police Negotiating Board and Police Associations 1.000 1.100 
Lothian and Borders Capital City 0.840 0.840 
Payments to the Home Office 0.730 0.730 
National Security etc. 14.846 14.846 
1,000 Police Officers 33.000 33.000 
Budget Bill adjustment (see below)  -25.000 
   

Level 3 Total 50.416 25.516 
   
Special Grants (includes ports policing)   
   

Level 3 Total 10.500 10.500 
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Total Police Central Government 237.025 210.425 

Note that a transfer across the level 3 Police Central 
Government budgets is expected at the Budget Bill as 
set out below:   

Police Support Services  -8.000 
Police ICT  -17.000 

Police Other  25.000 
   
DRUGS AND COMMUNITY SERVICES   
   
Community Safety   
Detailed discussions with Ministers have still to take 
place on priorities for this budget however we remain 
committed to promoting community safety and reducing 
violence and anti social behaviour   

Level 3 Total 3.850 3.350 
   
Drug Misuse   
Drug treatment services that support recovery 28.600 28.600 
Specific Projects across the three main strands of work 
within the Drugs Policy Unit (Delivery; Recovery and 
Equalities; and Strategy, Treatment and Prevention) 

3.599 3.329 

   
Level 3 Total 32.199 31.929 

   
Total Drugs and Community Safety 36.049 35.279 
   
   
ACCOUNTANT IN BANKRUPTCY   
   
Total Accountant in Bankruptcy 5.237 3.237 
   
  
POLICE AND FIRE PENSIONS   
   
Police Pensions 217.346 217.346 
Fire Pensions 56.176 56.176 
   
Total Police and Fire Pensions 273.522 273.522 
   
   
SCOTTISH PRISON SERVICE   
   
Current expenditure 333.045 318.045 
Capital spending 136.843 47.500 
   
Total Scottish Prison Service 469.888 365.545 
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MISCELLANEOUS   
   
Residential Accommodation for children   

Level 3 Total 3.500 3.500 
   
Other miscellaneous   
   
Justice Analytical Work 3.453 2.953 
Criminal Justice Working Fund 0.191 0.191 
Legal Costs 0.080 0.080 
Prisoner Complaints Commission 0.097 0.097 
Parole Board 1.300 1.225 
Parole Board - Indirect Capital 0.014 0.014 
Risk Management Authority 1.000 1.000 
ISCJIS 0.450 0.400 
Procedural Reform 0.448 0.448 
Outcomes/Local Justice Improvement 0.550 0.450 
Lay Justice 0.385 0.385 
HM Inspectorate of Prisons 0.380 0.380 
SCCRC 1.163 1.140 
MOJO 0.066 0.066 
Making Justice Work 0.215 0.215 
Tribunals Integration 0.215 0.215 
Immigration Advisory Service 0.405 0.405 
Alternative Dispute Resolution and Mediation  0.200 0.200 
Auditor of Court 0.120 0.120 
Judicial Exchanges 0.030 0.030 
Legal Systems Sponsorship and Appointments 0.265 0.265 
Scottish Law Commission 1.104 1.080 
Family & Property Law 0.100 0.100 
Damages & Succession 0.296 0.320 
Charity Law 0.060 0.060 
EU & International Law 0.070 0.070 
HMIC 0.886 0.886 
Security 0.040 0.040 
Royal & Ceremonial 0.268 0.268 
Demand led Budget Pressures  1.009 1.609 
   

Level 3 Total 14.860 14.712 
   
Total Miscellaneous 18.360 18.212 
  
   
SCOTTISH COURT SERVICE   
   
Operating expenditure 73.160 69.460 
Capital 20.334 10.400 
   
Total Scottish Court Service 93.494 79.860 
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OFFICE OF THE SCOTTISH CHARITY REGULATOR   
   
Total Office of the Scottish Charity Regulator 3.647 3.287 
   

 

6 
 



J/S3/10/34/5 

Justice Committee 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Draft Budget Scrutiny 2011-12 
 

Written submission from the Fire Brigades Union Scotland 

Do you expect to be able to maintain frontline fire officers at current 
levels in 2011-12? 

The short answer to this question is no. We are already in possession of the 
proposals for 2011/12 from most of the fire and rescue services (FRS) and all 
are indicating either direct or indirect reductions in frontline cover. 

One of the difficulties in this analysis however is the definition of “frontline”. 
We have heard many different views on what constitutes the frontline from the 
entire service to just those who ride fire engines. For clarity, the FBU holds a 
very narrow definition, that being the frontline constitutes the emergency 
response part of the service. That is from the emergency control room 
operators who take the calls and can provide life saving advice over the 
phone to a caller through to the crews responding to that call and those who 
may attend to manage an incident to a successful conclusion.. They are the 
frontline. However they cannot function without the back-up and support of 
others such as trainers, occupational health, mechanics etc. The key for the 
FBU is that budgets must protect the ability to deliver the frontline. 

Direct reductions – we have now seen proposals from the FRS’s to cut the 
number of posts, few  of these are non-uniformed and will be done by non-
replacement of vacant posts, however many of the proposals refer to 
firefighter posts in operational roles.  

Indirect reductions – this is principally taking the form of a recruitment freeze 
which is being applied universally across Scotland. At the same time current 
members continue to retire or move off of operational duties through 
promotion. This is leaving fire crews at or in some cases below minimum. 
Where crewing falls below minimum the services are using overtime to prop 
up the numbers, an arrangement that breaks UK wide agreements. The FBU 
have taken the view that maintaining numbers is the priority however we are 
now facing the prospect of pre-arranged overtime being an item high on the 
cuts agenda. Without that overtime and a continuing recruitment freeze there 
will certainly be fire engines removed from duty because of a lack of 
personnel. 

What might the impact of capital reductions be for 2011-12? 

Capital reduction will have an impact;. There have been a number of 
questionable projects over recent years with 8 services all providing various 
facilities that could have been developed more effectively if they had been co-
ordinated. 
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Proposals to develop training facilities that duplicate what is already provided, 
such as the Lothian & Borders proposal at Newbridge might be welcomed if 
there was no financial constraints but that project has never been fully 
accounted for and ultimately required reductions in frontline posts to pay for it. 
Investments in vehicles that are less capable than the previous equipment but 
which reduce crewing requirements are popular with some services, but are 
not the most efficient way for services to spend their capital. 

Some specialist equipment is duplicated across Scotland unnecessarily and 
brings with it significant resource implications as personnel must be trained 
and training maintained in the use of equipment that could be provided more 
effectively if it was to be co-ordinated on a Scottish basis. 

Where do you see expenditure cuts falling in 2011-12 and how quickly 
will effects be felt? 

As discussed above we have a clear indication that cuts will be directed at the 
operational fire engine level and that this is occurring now. Most of the 
services have made some attempts to reduce their staffing and to make what 
they describe as efficiencies, however the service has since the 2003 UK 
wide pay agreement been reducing personnel and operational capabilities. 
We are faced now with the prospect of further reductions in the operational 
capabilities of the service. 

For example – Tayside FRS have reduced crewing by replacing dedicated 
high reach appliances with Combined Aerial Rescue Pumps (CARP). These 
appliances, when compared to the previous vehicles,  have a lower height 
reach, shorter outreach and cannot work below ground level, yet they are 
attractive to the FRS because they reduce operational crewing. Despite the 
drawbacks and an appalling maintenance and availability record, Tayside 
have purchased a third vehicle. 

Fife FRS have removed crews from specialist vehicles. Grampian FRS are to 
remove wholetime (WT) fire cover from Dyce and although done by 
negotiation – which was welcome – does reduce the amount of WT 
firefighters available in and around Aberdeen and have introduced ‘alternate 
crewing’ (individual firefighters jumping from one appliance to another). 
Strathclyde are currently enforcing a recruitment freeze leaving their 
wholetime establishment short by 104. Dumfries initial proposals were to 
reduce crewing on their front line appliance and remove a specialist appliance 
from constant crewing. 

These examples along with many others are real, are current and are 
reducing the ability to deliver the frontline now. 

What steps could be taken to maintain operational effectiveness and 
public confidence in the fire service? 

It is our view that with the significant spending cuts forecast the service will 
not be able to provide the service in the way that it does currently. In the 
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short term the priority must be given to the ability to deliver the frontline 
services. That means that decision making must emphasise the need to 
maintain firefighter and fire engine numbers. Resources are currently provided 
on the basis of a service’s Integrated Risk Management Plan (IRMP), this is a 
risk based model that utilised FESEC computer modelling. We believe that 
this process has identified the current arrangements as the minimum and that 
unless the risk changes significantly these should form the benchmark for 
local provision. That said the opportunity to remove cost from the service must 
be based on what adds or does not add value to the service goals of reducing 
fires and fire loss. 

We believe there are benefits in the short term by freezing promotion in non 
operational posts and the non-filling or sharing of senior posts. There is some 
potential for shared services, especially in specialist fields and in back-office 
provision. However the fact that the service has been making cuts for at least 
seven years and has not only met but surpassed the current Scottish 
Government efficiency targets means that there is little scope within the 
existing set-up for major cost reductions without a serious detrimental impact 
on the level of service provision. 

If the Scottish Fire Conveners were correct in saying that the current eight 
service format is unsustainable and that the status quo is not a long term 
option. We believe that their stated four year timetable cannot be met without 
dramatic cuts in frontline provision. They are proposing such things as shift 
pattern changes and job losses, which will mean less firefighters available to 
deal with emergency situations. An alternative is to consider structural 
changes which may release savings with the removal of repetitive functions 
caused by the multiple service model. 

What might the implications be for fire safety activity?  

The vast majority of the current fire safety effort is still made by operational 
crews. This despite the fact that operational stations have been systematically 
stripped of posts in order to try and provide additional fire safety resources. 
This has led to an imbalance between operational and fire safety 
commitments. One of the challenges facing the service is getting that balance 
between prevention and intervention right. There is a belief currently that the 
emphasis of prevention has led to a detrimental reduction in the emergency 
response of the service and that a lack of operational training has grave 
concerns for the FBU. Any reduction in the number of operational fire engines 
and/or firefighters will mean a reduction in the amount of fire safety delivered, 
ironically leading to a probable increase in demand for the emergency 
response element of our workload. 

Much of the service is constrained by habitual thinking and restrictions on the 
individual fire station to respond independently to local risks. There is also a 
belief within the service that fire safety activity is responsible for the 
reductions in the number of primary fires and fire deaths in the last 10 years. 
However the recent Scotland Together report highlights the fact that there is 
very little evidence to support analysis of which prevention messages are 
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effective. The FBU would acknowledge that fire safety work of course has a 
positive impact and must contribute to some measure in the reductions, but 
without evidence one cannot support the reduction in emergency response 
capability in preference to fire safety. It may in fact be that much of the 
reduction in fires is down to changes in housing policy, with major reductions 
in high density housing stocks across the country. 

Some of the obvious targets for cost cutting are the projects started to engage 
with communities. Whilst fire safety is statutory there is no minimum level at 
which this is set, we believe therefore that such things as youth intervention 
schemes are currently vulnerable because of their cost. It must however be 
recognised that not carrying out this kind of work will of course reduce costs 
but it also reduces value from the organisation. There is also a real risk that 
without such schemes costs will simply be transferred elsewhere, in particular 
removing prevention of youth fire raising will likely see an increase in the cost 
of fire damage. It will only need one school to burn down and the short term 
savings from the FRS budget is lost from the education budget and from 
society more generally. 

We will of course advocate the continuing efforts to reduce the number and 
severity of fires (and of other emergency incidents), however reducing our 
ability to deliver the frontline will curtail any possible advances as it is the 
frontline firefighters who are best placed to deliver innovative and effective fire 
safety strategies. 

What scope is there for efficiency savings to offset planned budget 
reductions in 2011-12? 

There is limited scope for efficiencies as the fire and rescue service has been 
attempting to remove the transitional funding – used to pay for the 2003 pay 
increase – for a number of years. They have also been meeting and 
exceeding the Scottish Government efficiency targets over the last three 
years. The FBU would suggest that any genuine efficiencies extracted from 
within the current structure are utilised to ease the movement to a more 
efficient structural arrangement. 

Many of the savings advocated in the 2011/12 budget are in fact false 
savings, reducing costs that may well reappear elsewhere as expenses. Our 
primary concern is with the ongoing attacks on the number of firefighters and 
the conditions of service under which they are employed. It is unacceptable to 
cut our ability to deliver the frontline whilst the costs of repetitive working, 
quasi-governance and top down management remains. 

What consideration is being made to sharing services and has an 
estimate been made of the savings which might be made? 

Three services have led the shared services agenda, Tayside, Central 
Scotland and Fife. The FBU have been involved in this development and have 
suggested it would be more productive to operate in a partnership 
arrangement, a proposal which two of the three have accepted. There is a 
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realisation by the services involved that the potential savings available 
through shared services fall some considerable way short of the savings 
needed in the coming years. 

It is indicative of the current service structure that cross border agreement 
between eight services is all but impossible. Examples are procurement, 
where one service will decide on a different helmet or a different ladder or will 
paint their fire engines a colour other than red. Other examples are the 
approaches to specialist skills, where some services have water rescue and 
others don’t, or some have line rescue teams whilst others don’t. Things like 
maternity payments vary across borders. 

There is no mechanism whereby all eight must have commonality of policy, 
procedure or procurement. They are very much eight different organisations 
with only a few things in common. The fact that fire follows the same rules of 
nature no matter where it occurs, or that a road accident cannot defy the laws 
of physics if it occurs in a different service area does not influence policy 
makers. The fact that firefighters carry out the same duties across the country 
should mean that in order to counter those laws of physics they apply the 
same operational tactics and techniques. Without the ability to create common 
and consistent practices and to set parameters in which local managers can 
confidently work there is little prospect of shared services delivering anything 
of great value. 

Without a common approach and measurement across all eight services it is 
impossible to give any real estimate regarding what savings might be made 
using shared services. 

What are the longer term options for reducing the cost of the fire service 
in Scotland? 

It has been the belief of the FBU for some time that the finances of the fire 
and rescue services in Scotland were not being directed in the most effective 
way. We have for some time pointed out that the repetitive nature of policy 
decision making where eight services approach the same issue 8 times over 
and come up with eight different answers is not a viable model. We have 
highlighted the fact that to get any kind of consistency all 8 must agree and 
that this has been all but impossible. In order to attempt to reach agreement 
numerous projects or workstreams have been originated in order to bring 
together personnel from all eight services to discuss issues and to try and 
formulate an agreed approach. They have consistently failed to do so. We 
have also pointed out that this work requires many meetings and journeys 
plus considerable time and expense, is conducted outside of the agreed 
advisory structure, is isolationist in its approach and very often utilises FBU 
members to produce work from which the FBU is denied official access, 
despite that fact that we both sit on and contribute to the Ministerial Advisory 
Group. 

Having failed to reach agreed common positions on policy, procedures and 
procurement the services develop their own, in isolation from the others. For 

5 



J/S3/10/34/5 

example the recent Single Equality Act was addressed with the services by 
eight different departments making eight different policies. We believe this 
isolationist approach is unnecessary, unhelpful and ultimately damaging to the 
service. 

We currently have eight Fire and Rescue Authorities, six of which are joint 
boards and two are unitary authorities. They are ostensibly responsible for the 
discharge of the statutory duties of the service within their areas, yet most 
have delegated much of that responsibility to the Chief Officer, who is 
supposed to advise them. They effectively appoint the individual who advises 
them, carries through that advice on their behalf and then reports to them on 
the progress his organisation has made in reaching the targets he set on their 
behalf. This incestuous relationship can be  deeply damaging. 

It is this background that has led to the current situation whereby the fire and 
rescue services capability in Scotland have been reduced to a minimum, 
where they struggle to cope with the additional services that they have tried to 
provide (water rescue, line rescue, urban search and rescue). It is this current 
situation where we are seeing proposal after proposal that cuts further the 
very part of the service that the tax paying, voting public value and demand – 
the delivery of emergency response. These proposals look to further 
dismantle the vital and safety critical firefighting capability offered to Scotland 
and based upon the agreed IRMP system is unacceptably. The FBU believe 
that the time is right to re-evaluate the priorities with the service and to focus 
on the ability to deliver the frontline. That the entire service system should 
focus on the handling of emergency response in order to made sure that 
sufficient numbers of trained firefighters are available to react to an 
emergency whenever and wherever it occurs. Similarly we all accept that it is 
better to prevent than to cure, but that preventative work is inexorably linked 
to the provision of the frontline, it is one and the same.  

We believe therefore that the a solution to the fire and rescue service funding 
shortfall may lie with service restructure. If this is the agreed way forward then 
this should not be delayed, as the current short-termism is seriously damaging 
the service – now! Major changes are always fraught with difficulties; however 
any organisation that can engage with those going through the changes will 
stand a greater chance of success. The FBU is willing to engage in a positive 
and constructive manner and accept that radical reform of the service 
structure and management systems may be required if Scotland is to be able 
to rely on a fire and rescue service fit for the 21st century. 
 
 
John Duffy 
FBU Scotland Secretary 
19 November 2010 
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Justice Committee 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Draft Budget Scrutiny 2011-12 
 

Written submission from the Chief Fire Officers’ Association Scotland 
 
What assumptions have been made about fire service funding in 2011-12 
and do you expect to be able to maintain frontline fire officers at current 
levels? 
 
The Fire and Rescue Service (FRS) has based its assumptions on funding for 
2011/12 on the local government planning assumptions as advised by 
COSLA.( In excess of 85% of FRS funding comes direct from local 
government) The local government settlement for 2011/12 is likely to result in 
a reduction to revenue funding of 2.6%  although the original planning 
assumption for 2011/12 was 4% . Fire and Rescue Boards would expect the 
final figure to feed through into the negotiations with constituent councils. 
Levels of frontline staffing should not be impacted by a 2.6% level of  budget 
reduction however it will be for individual Fire Authorities and Boards to set 
their budgets according to their local circumstances and priorities. 
 
What might the impact of capital reductions be? 
 
The Fire and Rescue Service (FRS) spends Capital across four main areas – 
Property, primarily Fire Stations, Training complexes and administrative office 
accommodation, Vehicles primarily Fire Appliances and the other specialist 
vehicles, Operational Equipment and Information Technology.  The Service 
has assessed its Capital spending needs to be in the region of £380m over 
the next 10 years, including a backlog of spend of £92m of which £59m 
relates to property and a further £30m to vehicles. 
 
In addition, it should be noted that within the Fire Capital Grant, the Formula 
allocation of £15.6m has not increased in cash terms in the last 10 years.  The 
impact of this is that Property falls below acceptable standards in relation to 
condition, suitability, compliance with dignified facilities and disability 
Discrimination Act whilst vehicles and equipment remain in use beyond their 
recommended useful lives. 
 
Where are expenditure cuts likely to fall in 2011-12 and how quickly will 
effects be felt? 
 
Plans to meet the reduction in revenue funding for 2011/12 include pursuing 
ongoing local efficiencies, absorbing the impact of any pay freezes and the 
introduction of responsible vacancy management programmes. 
 
The impact of a significant reduction in capital will be a further build up of the 
backlog of property adaptations and upgrades and an ageing fleet of Fire 
Appliances, other vehicles and equipment.  In the worse case scenario, 
projects part way through construction would be unable to be completed. 
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What steps will be taken to maintain operational effectiveness and 
public confidence in the fire service? 
 
Neither operational effectiveness nor public confidence should suffer as a 
result of  these measures however any reduction in capital spend could 
impact on planned station refurbishment and upgrade programmes and the 
purchase/replacement of any operational appliances and equipment. 
 
What might the implications be for fire safety activity? 
 
Fire and Rescue Services are already considering more effective ways to 
deliver their community fire safety activity through:- 
 
• Considering the current extent of shared and inter service working in 

respect of Community Safety across Scotland’s eight Fire and Rescue 
Services. 

 
• Providing a vehicle for developing a single Community [Fire] Safety 

Strategy for Scotland supported by a series of local frameworks and 
covering the full range of community safety activities, namely Fire Safety 
Enforcement, Community Safety Engagement and Fire Investigation. 

 
• Determining how these aspects can be delivered jointly in order to sustain 

effective and efficient services 
 
What scope is there for efficiency savings to offset planned budget 
reductions in 2011- 12? 
 
Planned efficiency savings are in the order of 2% for each of the services 
although this figure will vary from service to service 
 
What consideration is being made to sharing services and has an 
estimate been made of the savings which might be made? 
 
What are the longer term options for reducing the cost of fire and rescue 
in Scotland? 
 
Fire Boards have agreed a 4 year strategy which envisages shared services 
as a key component across a range of functions. However, particularly from 
2013/14 it is acknowledged that efficiencies through increased collaboration 
and shared services are unlikely to be sufficient on their own and alternative 
service delivery options will be required. The National Strategy is a planned 
process that maintains operational capability and interoperability; can be 
delivered through existing legislation; recognises individual needs of services 
but is flexible and adaptable for future formal reform. The Strategy is clear that 
any such proposals must be compatible with wider public sector reform. 
 
 
Chief Fire Officers’ Association Scotland 
24 November 2010 
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Justice Committee 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Letter from the Minister for Community Safety to Rhoda Grant MSP on the 
Domestic Abuse (Scotland) Bill 

I promised to write to you and the Committee with some detailed points on the Bill.  I 
am copying this letter to Bill Aitken MSP, in his role as Convener of the Justice 
Committee. 
 
As I indicated at Committee, we welcome this Bill. We recognise the need to look 
hard at the civil protection orders designed to tackle domestic abuse and consider 
whether they are achieving their aim of protecting people who may be vulnerable.  
As I said, it is clear to the Government from the evidence – both written and oral – 
that changes are required to increase the effectiveness of the orders and ensure that 
breaches are enforced effectively. 
 
In general terms, we:  
 

• support removing the reference to “course of conduct” in relation to domestic 
abuse (paragraph 32 of our submission refers); and 

• support criminalising breaches of interdicts with a power of arrest where 
domestic abuse is concerned (paragraph 32 of our submission refers). 

 
As I indicated, we have concerns about the impact of section 2, on legal aid, and I do 
have concerns about the potential impact of the Bill on the legal aid budget 
generally. Annex F provides our latest estimates on costs. Since I was at Committee, 
we have carried out further work with the Scottish Legal Aid Board and our latest 
estimates are slightly higher than the figures we mentioned at Committee. 
 
We mentioned in our written memorandum to Committee that section 3 of the Bill, in 
particular, would need to be amended to reflect changes in legislation. We have now 
looked at the Bill as a whole in more detail, and taken account of the evidence 
submitted to Parliament, and have a number of detailed comments you may wish to 
consider. These are provided in the attached annexes. 
 
You’ll be aware that we recently published statistics on domestic abuse recorded by 
the police in 2009/10: http://www.scotland.gov.uk/Publications/2010/11/11095346/0    
 
As I said, I am happy to discuss these points with you at any time. My officials are 
also happy to meet with yours. My lead official in this area is Simon Stockwell on 
0131 244 3322 or at simon.stockwell@scotland.gsi.gov.uk  
 
 
Fergus Ewing MSP 
Minister for Community Safety 
24 November 2010 
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ANNEX A: DETAILED COMMENTS ON SECTION 1 
 
1. As indicated in our written submission to Committee, we support removing the 
“course of conduct” reference in respect of non-harassment orders designed to 
tackle domestic abuse. 
 
2. At Committee, I promised to write with our views on the definition of the word 
“harassment”.     
 
3. The Oxford English Dictionary defines harassment as the action of harassing, 
or the fact of being harassed; vexation, worry. The following definitions are assigned 
to the verb: 1. To wear out, tire out, or exhaust with fatigue, care, trouble, etc. 2. To 
harry, lay waste, devastate, plunder. 3. To trouble or vex by repeated attacks. 4. To 
trouble, worry, distress with annoying labour, care, perplexity, importunity, 
misfortune, etc.  
 
4. Section 8A(1) of the 1997 Act would provide that a person must not engage in 
[any] conduct [including speech or presence] [which may involve behaviour on 
one...occasion] which amounts to harassment of another [...and...it would appear to 
a reasonable person that it would amount to harassment of that person]. 
 
5. This implies that certain types of conduct taking place on one occasion 
(perhaps a particular meeting or event) must be capable of amounting to harassment 
of a person.  Indeed, subsection (3) makes it clear that any such conduct need only 
cause alarm or distress for it to amount to harassment of a person.   In addition, and  
as I indicated at Committee, one occasion could extend to several hours of a 
prolonged or repeated attack.  In this context, harassment would not require conduct 
on separate occasions. 
 
 6. We have some detailed drafting points on section 1: 
 

• there is an argument that the proposed section 8A could impose a double 
test given that conduct must also constitute “domestic abuse” as defined in 
section 4 of the Bill.   (Clearly, there are concerns generally about the 
definition of “domestic abuse”). 

• the new proposed section 8A(3) refers to presence in a “specified place or 
area”.   It is not clear how the place or area would be “specified”. 

• it might be preferable for the proposed section 8A to modify the reference to 
“pursued” in existing section 8(4) so that it says “engage in” instead.   That 
would fit better the wording used in proposed section 8A(1). 
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ANNEX B: DETAILED COMMENTS ON SECTION 2 
 
1. Our main concern with the Bill is the potential implications for the legal aid 
budget.  This goes beyond the specific points in section 2.  Key issues generally  are 
as follows. 
 

• As your Financial Memorandum indicates, the Bill is likely to increase the 
number of non-harassment orders and interdicts with power of arrest in 
domestic abuse cases. 

• We agree with the Memorandum that it is not possible to quantify accurately 
the likely increase in the number of cases as a result of the Bill. 

• However, we think it would be above the 10% figure quoted in paragraph 63 
of the Financial Memorandum.  The Scottish Legal Aid Board, in their written 
evidence to the Finance Committee, provided information on the impact of 
removing the means test so far as legal aid and adults with incapacity are 
concerned.   The Board noted that “the regulations removing the means test 
came into force in August 2006. In the financial year prior to removal of the 
test, there were 277 relevant applications for civil legal aid. In the first full 
financial year following the removal of the means test, there were 953 
applications, an increase of 244%. In the most recent financial year, 2009/10, 
there were 1726 applications, an increase of 523% on the position prior to 
removal of the means test.” 

• As well as increased civil legal aid (for court-based actions) in respect of both 
pursuers and defenders, there will also be additional costs to the legal aid 
budget in relation to advice and assistance for both pursuers and defenders. 

• There will certainly be additional criminal legal assistance costs for defenders 
if the Bill should criminalise breaches of interdicts with a power of arrest.   
These costs have not been taken account of in the Financial Memorandum. 

• You mentioned at Committee that there could be savings to the legal aid 
budget through a reduction in the number of contempt of court cases.   
Between April 2007 and March 2010, the Board made 47 grants to pursuers 
for breaches of interdict: around 15 per year. Of the cases the Board have 
paid out so far, the average cost was around £1,700 which produces an 
average estimated annual cost of around £26,000.   This is, of course, a very 
small potential saving compared with the additional potential costs. 

 
2. As I mentioned at Committee, as well as legal aid costs there will also be 
costs to the Scottish Courts Service arising from the increased number of cases.   
These costs will be particularly significant given that there will be no offsetting fee 
income, as applicants in receipt of legal aid are exempt from paying court fees.  
 
3. As discussed at Committee, I am attaching at Annex F to this letter a table 
showing our view on potential costs of the Bill. 
 
4. As discussed at Committee, if section 2 is retained, we think that 
amendments may be required to clarify whether it extends to multi-crave 
proceedings or whether it just relates to stand-alone actions.  Clearly, the greater the 
extent the greater the potential costs.    
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5. In addition, it might be necessary to clarify that pursuers should not be eligible 
for court fee exemption in multi-crave actions solely on the basis that they have been 
awarded legal aid in respect of the non-means tested crave.  You also may wish to 
clarify the point raised in committee about award of expenses in a multi-crave action.   
My understanding is that if expenses are awarded against a legally assisted party, 
the court can (and often does) modify these to nil.  The question arising is what 
would happen if the party was only assisted in relation to the protective order: would 
the part-assisted party have full or only partial protection against expenses?  I expect 
this may not be a significant issue in practice but it may be worth considering further.    
 
6. There is a further scenario that you may wish to avoid.   As drafted, section 2 
applies when someone pursues an interdict. It is possible that if section 2 were 
enacted a person seeking an ancillary interdict will also apply to attach a power of 
arrest to it (even if it is not necessary) to trigger their eligibility for civil legal aid, 
regardless of their disposable income. 
 
7. We have some detailed drafting points on section 2: 
 

• the Protection from Abuse (Scotland) Act 2001 relates to the court attaching a 
power of arrest to an interdict after an application has been made to attach 
the power of arrest. The Bill refers to proceedings under the 2001 Act 
“pursuing an interdict with a power of arrest”.   This may need a minor 
amendment given that the interdicts are not granted under the 2001 Act – the 
powers of arrest are;  

• you may wish to consider if the Bill needs to make provision in respect of 
counter-claims.  The Bill applies where a person "brings proceedings" and is 
"pursuing" specific orders, but some protective orders will be sought as a 
counterclaim in a defence against contact or divorce proceedings brought by 
the alleged perpetrator. It is not clear whether a counterclaim would be 
classed as “pursuing”, as the party would be marked in the court records as a 
defender. 

• it might be better in section 2(1)(b), which inserts subsection (1B), for the 
words “the case relates” to be replaced with something like “the proceedings 
relate”, to make the proposed provision clearer. 
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ANNEX C: DETAILED COMMENTS ON SECTION 3 
 
1. As I have indicated, the Government supports the criminalisation of breaches 
of interdicts to which this section applies.   The answer to this PQ provides some 
statistics on enforcement of breaches at the moment: 
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-
15403
  
2. Clearly, one of the key points raised in Committee is how section 3 would 
work if changes should be made the definition of “domestic abuse” in section 4.    As 
I mentioned at Committee, we must stick with the fundamental principle of Scots law 
– that conduct which is criminalised should clearly be capable of being understood 
and defined. 
 
3. As I mentioned, we have considered possible solutions if changes should be 
made to section 4. I should say that we are not advocating any particular solution 
and as was mentioned at Committee there is a need to obtain views from key bodies 
on what would work.  It would be useful to discuss with you how best to obtain these 
views, to ensure that we do not duplicate work. 
 
4.       One possible option might be to provide that the Bill only relates to certain 
types of interdicts with a power of arrest attached, such as matrimonial interdicts and 
domestic interdicts as defined by the Matrimonial Homes (Family Protection) 
(Scotland) Act 1981 (“the 1981 Act”) and relevant interdicts as defined by the Civil 
Partnership Act 2004. I am aware that you also mentioned this type of approach 
when you gave evidence. 
 
5.  Linked to the point on referring to specific types of interdict, we indicated in 
our written submission to Committee that the reference to section 15(1) of the 1981 
Act needs to be removed or updated, because this section has since been repealed 
by the Family Law (Scotland) Act 2006. The reference to section 15(1) should be 
substituted with a reference to new section 1(1A)(a) of the Protection from Abuse 
(Scotland) Act 2001 (“the 2001 Act”) (as inserted by section 32(2) of the Family Law 
(Scotland) Act 2006) to catch ‘matrimonial interdicts’ and with a reference to section 
1(1A)(b) of the 2001 Act to catch ‘relevant interdicts’. 
 
6. Referring to specific types of interdicts might not be a perfect solution – for 
example, there could still be issues in relation to interdicts obtained by former 
spouses or former civil partners or in relation to interdicts obtained by somebody 
who was in a less formal relationship.  One way this could perhaps be dealt with is 
by giving Ministers powers to add by Statutory Instrument types of interdicts where a 
breach would be criminalised (so long as a power of arrest had been added).   Given 
the criminalisation aspect, I suspect any such powers would need to be subject to 
the affirmative resolution procedure. 
 
7. One further point here is that if it became an offence to breach certain types 
of interdict, you might wish to consider if it remains necessary for a power of arrest to 
be attached to such interdicts for criminalisation to take place when a breach occurs.   
My assumption is that you would still want a power of arrest to be attached for 
criminalisation to take place. Pursuers would then know that breaches of some 
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interdicts would be criminalised and breaches of others would not and could choose 
what to seek accordingly. 
 
8. A second possible solution if changes should be made to section 4 might be 
to provide in the Bill that when granting an interdict to tackle domestic abuse, the 
sheriff should lay down in the interlocutor that an interdict is a domestic abuse 
interdict.  However, one potential drawback is that there will be pre-existing interdicts 
in place when the Bill comes into force.      
 
9. Finally, I mentioned the possibility of slimming down the definition so that it 
would concentrate more on partners and intimate relationships.  However, I 
appreciate the point made by the Convenor that it might be difficult to keep the 
definitions within the scope of the Bill.  Another option might be to provide a definition 
of a domestic abuse interdict. 
 
10.   We have some further points on section 3. 
 

• You may wish to provide in the Bill that someone cannot be prosecuted for 
both a breach of an interdict to which section 3 applies and also for a separate 
offence in relation to the same conduct. (Section 9(3) of the Antisocial 
Behaviour etc. (Scotland) Act 2004 provides a potential model to follow). 

• As a result of section 45 of the Criminal Proceedings etc. (Reform) (Scotland) 
Act 2007, the maximum penalty in summary proceedings for statutory 
offences which can also be tried on indictment is 12 months. Section 3 
provides that the offence may be tried either way so section 3(3)(a) (relating 
to summary conviction) should refer to 12 months imprisonment, rather than 
up to 6 months. 

• It is not clear what the second “the case” in section 3(1)(a) is referring to. 
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ANNEX D: DETAILED COMMENTS ON SECTION 4 
 

1 Clearly, evidence to Committee has raised some concerns about the 
definition of “domestic abuse”. 
 
 2. Our detailed points on section 4 are: 
 

• the definition is very wide and goes well beyond abuse by a spouse (or 
former spouse), civil partner (or former civil partner), cohabitant (or former 
cohabitant) or partner (or former partner); 

• the reference in section 4(1)(a)(ii) to “a partner in an established 
relationship of any length” is also very wide and could even be read as 
including close friends or business partners; 

• the definition does not appear to catch some categories of child (e.g. a 
child or grandchild of either party – not just the perpetrator’s – or a child 
accepted by either party as a member of the family) that may be protected 
by matrimonial or domestic interdicts under the 1981 Act and relevant 
interdicts under the Civil Partnership Act 2004; and 

• the definition covers relationships by adoption but does not seem to cover 
relationships by marriage as well. 
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ANNEX E: DETAILED COMMENTS ON SECTION 5  
 
1. The wording of section 5(2) could be amended to make it clearer when the 
three months start: i.e. the day on which the Bill for this Act receives Royal Assent. 
 
2. More generally, we need to consider whether 3 months will give sufficient time 
for bodies to get ready for the new legislation.    My officials are discussing this with 
key parties (eg the Crown Office) and I will get back to you if we see any practical 
difficulties with 3 months. 
 
3. Finally, you might need to consider if the Bill needs to be amended so that 
Ministers can make transitional and saving provision by order.   For example, there 
might be a need for provision in respect of interdicts granted before the Bill has 
effect. 
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ANNEX F: TABLE ON POTENTIAL COSTS OF THE BILL 
 
Costs to the Scottish Legal Aid Board 
 
1. The costs are heavily dependent on the increase in the number of protective 
orders granted. In coming to these estimated costs we have used the following 
assumptions: 

• average cost of £149 (for defenders and pursuers) for civil Advice and 
Assistance (interdict/non-harassment); 

• average cost of £1329 ((for defenders and pursuers) for civil legal aid (protective 
order); 

• average cost of £729 for criminal legal aid; 
• a baseline of 4519 grants of civil Advice and Assistance in 2009-10 and 802 

grants of civil legal aid to pursuers for domestic cases recorded by SLAB in 
2009-10; 

• a rough 4% for the amount of contributions (based on the protective order 
category for 2009-10); 

• that a 10% increase in applications for orders by pursuers would lead to a 5% 
increase in A&A costs, that a 20% increase would lead to a 10% increase in A&A 
and that a 50% increase would lead to a 25% increase in A&A; 

• that roughly a quarter of defenders would be eligible for A&A and that defenders 
are only likely to seek advice if someone is takes legal action against them (i.e. 
those with civil legal aid); 

• that in terms of A&A for defenders that there would be a slightly (+5%) increased 
propensity to defend on the current baseline figure; 

• that total defence grants for civil legal aid as % of pursuer grants = 36%; 
• that across the whole protective order category, SLAB recover 4% in expenses 

and recoveries for civil legal aid. This has been included in the table below; 
• that - purely nominally (in the absence of a better estimate)  - 20% or orders 

would be breached and lead to criminal legal aid costs; 
• That in terms of criminal legal aid and civil legal aid for defenders, we need to 

consider the baseline of 802 orders as well as any potential increases.  

2. On the assumption that retaining section 2 of the bill would account for a 10% 
increase in applications then this section of the bill can be costed at £318,761 (as per 
the table below) plus lost contributions on the existing baseline of £42,634 (802 cases 
@ £1329 each with contributions at 4%). 
 
3. These costs do not include the possible consequences of allowing the defender 
free legal aid in addition to the pursuer. 
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 10% increase in 

applications for 
orders 

20% increase in 
applications for 
orders 

50% increase in 
applications for 
orders 

Advice and 
Assistance (A&A) – 
pursuers. 

£33,674  
 

£67,348  
 

£168,370  
 

A&A Applications 
for orders – 
defenders. 

£17,880  
 
 

£29,800 
 
 

£65,560 
 
 

Civil legal aid - 
Applications for 
orders – pursuers. 

£102,067 £204,134 £510,336 

Civil legal aid - 
Applications for 
orders – defenders. 

£36,836 (29 extra 
grants) 
 

£73,672 (58 extra 
grants) 

£184,179 (144 
extra grants) 

Criminal legal 
assistance  

£128,304 £139,968 £174,960 

Total £318,761 £514,922 £1,103,405 
 
To these figures need to be added – irrespective of any rise in the number of allocations 
– the estimated costs of additional defender cases on the existing baseline of cases. 
 
Civil legal aid - 
Applications for 
orders – defenders 
on baseline figures 

£210,941 £210,941 £210,941 

 
Final total £529,702 £725,863 £1,314,346 
 
Costs to the Scottish Court Service 
 
There will be costs to the Scottish Court Service through an increase in cases and 
because those in receipt of legal aid are currently exempt from court fees.   A 50% 
increase in the number of protective orders might cost the SCS some £160,000 a year. 
 
Total costs 
 
Therefore, total estimated costs of the Bill could range from over £500,000 a year to 
approaching £1.5 million (taking account of costs to both SLAB and the SCS). 
 
Civil Law Division 
Scottish Government 
November 2010 
 
 

10 
 



J/S3/10/34/12 

Justice Committee 
 

34th Meeting 2010, (Session 3), Tuesday 30 November 2010 
 

Domestic Abuse (Scotland) Bill 
 

Letter from Rhoda Grant MSP to the Convener 
 
Thank you for your letter. As stated in committee I am happy to provide more comprehensive 
information on the definition of “domestic abuse” and on the European Convention on Human 
Rights (“ECHR”) implications of the Bill, with regards to both the a victim’s rights to receive 
legal aid and also on whether the terms of section 2 constitute a breach of Article 6 ECHR. 
 
A copy of this letter has also been sent to the Minister for Community Safety and a meeting 
has also been arranged in December with the Minister and his team to discuss the Bill. 
 
The definition of “domestic abuse” 
 
Firstly, the committee was keen to have some information on my thinking around amending 
the definition of “domestic abuse”. I have identified three key options which I am going to 
consult further on: 
 
1. There is the option of removing any definition and using the ordinary meaning of 

“domestic abuse” as within current statute. Having listened to the evidence this is 
currently my preferred option.  Responses to further consultation on those points share 
that view. The Minister suggested that a definition would be useful in a small number of 
cases. However, evidence also suggested that a legal definition may prevent some 
people getting assistance where they obviously suffered domestic abuse but fell outside 
the legal definition. 

 
2. The second option is to adopt the Scottish Government’s current definition:  
 

“Domestic abuse (as gender based abuse) can be perpetrated by partners or ex-
partners and can include physical abuse (assault and physical attack involving a range 
of behaviour), sexual abuse (acts which degrade and humiliate women and are 
perpetrated against their will, including rape) and mental and emotional abuse (such as 
threats, verbal abuse, racial abuse, withholding money and other types of controlling 
behaviours such as isolation from family and friends)”. 

 
3. The third option is to amend the definition in the Bill: along the following lines: 
 

4 Meaning of “domestic abuse” 
(1) In section 3, “domestic abuse” means any abuse perpetrated against a person who–
– 

(a) is (or was formerly)–– 
(i) married to or the civil partner of, or 
(ii) a partner in a relationship with the person who carried out the abuse        
(“the perpetrator”).  
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(2) In this section–– 
“abuse” includes violence, harassment, threatening conduct and any other 
conduct  giving rise, or likely to give rise, to physical or mental injury, fear, alarm 
or distress. 

 
(3) The Scottish Ministers may by order made by statutory instrument amend subsection         

(1) by adding further types of relationships. 
 
(4) A statutory instrument containing an order under subsection (3) is subject to 
annulment 

 
ECHR implications: A victim’s right to legal aid 
 
Secondly, with regard to the ECHR implications of a victim’s right to receive legal aid, on 
reflection, I refer members to “Appendix 1 – EHRC Legal basis to support the waiving of 
means tests altogether” of Scottish Women’s Aid’s submission to the public consultation as 
this comprehensively deals with the relevant issues and case law.  A copy of this section of 
the submission is attached to this letter (Appendix I).  
 
ECHR implications: Article 6 and equality of arms 
 
Finally, the committee was concerned about the equality of arms arguments put forward by 
the Scottish Legal Aid Board. 
 
Section 2 of the Bill provides for the granting of non-means tested legal aid to any person 
who seeks either an interdict with a power of arrest or a non-harassment order for protection 
from domestic abuse. The granting of non-means tested legal aid, under this provision, is not 
extended to the defender in such an action.   
 
It is important to remember that section 2 of the Bill does not create an automatic right to 
legal aid for pursuers of civil protection orders. As the Committee has heard, the means test 
is only one part of a three-stage test which the Scottish Legal Aid Board will apply before it 
grants legal aid. Applicants will still have to show that they have a legal basis for their case 
and that it is reasonable, in all the circumstances, for legal aid to be granted. 
 
When drafting Section 2 of the Bill, my team considered whether its terms complied with 
Article 6 ECHR. After carefully considering the highly technical law in this area, we reached 
the conclusion that section 2 does not amount to a breach of the Article and that non-means 
tested legal aid would not need to be extended to defenders in order to satisfy Article 6. A 
technical briefing note on the implications of Article 6 ECHR is attached as an Appendix 
(Appendix II) to this letter.  
 
 
Rhoda Grant MSP 
25 November 2010 
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Appendix I: Appendix 1 of Submission by Scottish Women’s Aid 
 
EHRC Legal basis to support the waiving of means tests altogether  
 
We would content that the Scottish Government has obligations under Articles 2, 3, 6 
and 8 of the European Convention on Human Rights, as integrated into Scots Law by the 
Scotland Act 1998, and enshrined in the UK Human Rights Act.  
 
Article 2 - Right to life - “Everyone’s right to life shall be protected by law”  
 
This Article stipulates that the State has a duty to act where there is risk to a person’s 
life. It places an obligation on the State, not only in preventing the State’s intentional and 
unlawful taking of life, but also in terms of taking appropriate steps to safeguard the lives 
of those within its jurisdiction; in other word, it demonstrates the positive obligation 
incumbent on the state.  
 
The interpretation of this obligation can extend to the complete waiving of means testing 
for civil legal aid in relation to a person securing legal representation for a protective 
order.  
 
A landmark ruling in relation to Article 2 was made in the case of Opuz v Turkey (2009) 
ECHR 33401/02 (9 June 2009), which sets a precedent, throughout Europe, for 
governments to protect in cases involving domestic abuse. The European Court of 
Human Rights ruled against the city of Ankara for not protecting a woman against 
domestic abuse and stated that Turkey officially violated the ECHR by failing to prevent 
the murder of a woman. This is the first time that the European Court of Human rights 
has ruled over a state for failing to protect a woman from domestic abuse.  
 
Altogether, the judges ruled that Turkey violated three Articles of the ECHR prohibiting 
torture and discrimination.  
 
• The court found there had been a violation of Article 2 because the Turkish 
authorities failed to take action after being repeatedly alerted about the violent behaviour 
of the dead woman's son-in-law.  
 
• Article 3 - the prohibition of torture and of inhuman and degrading treatment - 
had been violated when the state failed to protect Ms Opuz from the abuser’s violent and 
abusive behaviour.  
 
• It also said Article 14 - the prohibition of discrimination - had been violated 
because the violence suffered by the applicant and her mother was "gender-based", 
which amounted to a form of discrimination against women.  
 
A further important case relating to the operation of this Article is Osman v United 
Kingdom (2000) 29 E.H.R.R. 245. In this case, the court held that a state’s duty to 
protect the right to life included a duty to act where there was a real and immediate risk 
to a person through the criminal conduct of another person who is known to the 
authorities, and their powers can reasonably be used to avoid that risk. However, the 
court also made it clear that this duty “must be interpreted in such a way which does not 
impose an impossible or disproportionate burden on the authorities”.                                                     
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See also  
Paul and Audrey Edwards v United Kingdom (Application No 4647/99) March 14 
2002  
 
Dana Kontrova v. Slovak Republic 31 May 2007.  
Ms. Kontrova filed a complaint against Slovak Republic for the violation of her children’s 
right to life, violation of her right to respect of her private and family life, violation of her 
right to a court trial and non-existence of an effective state remedy. European Human 
Rights Court (EHRC) in Strasbourg awarded her 25,000 euro as a non-pecuniary 
damage compensation and additional 4,300 euro for expenses incurred before both the 
Constitutional Court of Slovakia and EHRC.  
 
Article 3 - No one shall be subjected to torture or to inhuman or degrading 
treatment or punishment."  
 
Articles 3 and 8 appear to be those which are mainly concerned with protecting women 
from abuse. Choudry and Herring state, at page 17, “Positive obligations are now 
imposed on local authorities, police, the Crown Prosecution Service and courts to ensure 
that victims of domestic violence (including children witnessing it) are protected in an 
effective and reasonable way. They have rights to this protection under Articles 3 and 8.”  
 
They then go on to expand upon the definition of torture, inhuman or degrading 
treatment or punishment, as it applies to domestic abuse. “Actual bodily injury or intense 
physical or mental suffering will generally qualify as ill treatment. Treatment which 
humiliates or debases an individual; shows a lack of respect for, or diminishing human 
dignity; or arouses feelings of fear, anguish or inferiority capable of breaking an 
individual’s moral or physical resistance…Even domestic abuse which is non-physical 
can come within this prohibition when it is recalled that creating feelings of inferiority or 
lack of respect of dignity can be included.”  
 
Further, they also comment that domestic abuse raises three additional key points:  
 
• “Domestic violence can be seen to be rooted in exercise of control;  
 
• Can be seen to be particularly degrading in the context of an oppression 
against women analysis (i.e. previous lack of legal protection can be seen to have acted 
as a warrant for the abuse);  
 
• Serious emotional abuse ‘which leads to an overbearing of an individual’s 
personality’, can also be seen as degradation.”  
 
(Public Law 2006; Domestic violence and the Human Rights Act 1998: a new 
means of legal intervention? Shazia Choudhry; Jonathan Herring; Sweet & 
Maxwell)  
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With regard to the State’s responsibility under this Article, it would appear that the 
definitions of “inhuman” and “degrading” include abusive episodes and situations that 
women seeking protective orders have experienced. The case law in this area has 14 
shown that it can cover acts perpetrated by the State itself or situations involving persons 
in private, and can apply either sanctions against perpetrating behaviour in breach of the 
Article or impose positive responsibilities in terms of the State’s responsibility to protect.  
 
In terms of the judgement in Ireland v United Kingdom (1979-80) 2 E.H.R.R. 25, a wide 
spectrum of treatment can be defined as “degrading” in terms of Article 3.It can therefore 
be argued that the threatening, stalking, humiliating and degrading physical and 
emotional maltreatment of, and behaviour perpetrated against, women experiencing 
domestic abuse, and the fear, humiliation, breaking down of a woman’s self-respect, 
dignity and loss of sense of self experienced by women, amounts to the type of 
behaviour and treatment which Article 3 protects against.  
 
In E v United Kingdom 2003 36 E.H.R.R. 31, a local social work department’s failure to 
intervene was held to be a breach of Article 3. The court held that countries are required 
to take steps to ensure that individuals are not subject to torture or inhumane or 
degrading treatment, including such treatment by another private individual.   
             
            Therefore, in terms of the relevance of Article 3 in the argument for the 
provision of cost-free protective orders for those experiencing domestic abuse, if a 
woman, child or young person is experiencing domestic abuse, they are, therefore, being 
“subjected to torture or to inhuman or degrading treatment or punishment”, despite the 
fact that this behaviour is being perpetrated by a private individual. Consequently, the 
State does, indeed, have a positive duty to take steps to protect the woman, children and 
young people and prevent that treatment.       
             
       Article 6- (1) In the determination of his civil 
rights and obligations or of any criminal charge against him, everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law.        
                 This would cover access to a 
civil court to obtain a protective order. A precedent was set by the decision in Airey v 
Ireland (1979-80) 2 E.H.R.R. 305 in relation to State’s duties to facilitate access to 
justice under Article 6 of the European Convention on Human Rights. It involved a 
woman who was unable to get a judicial separation from her husband in Ireland because 
she could not afford to pay a solicitor to act for her. The courts stated that there was a 
positive duty on a country to facilitate access to justice, including the provision of legal 
aid, where the legal complexities would mean that a litigant would not be able to present 
their own case effectively, or where the country’s laws require that a person is 
represented by a lawyer, viz at paragraph 22 of the judgement, “Having regard to all the 
circumstances of the case, the Court finds that Mrs. Airey did not enjoy an effective right 
of access to the High Court for the purpose of petitioning for a decree of judicial 
separation. There has accordingly been a breach of Article 6 para1 (art. 6-1).”  
             
         In Ashingdane v United Kingdom (1985) 
7 E.H.R.R. 528, the court held that countries can limit access to the legal system in 
certain circumstances without breaching Article 6, but only insofar as the limit does not 
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impact on the essence of the right to access, it serves a legitimate aim and its objective 
is proportionate.  
 
Steel and Morris v United Kingdom (2005) 41 E.H.R.R. 22, referred to as the “McLibel” 
case because two protesters were sued for defamation by McDonalds Restaurant for 
distributing leaflets. They were unable to access legal aid for a defamation case and 
therefore had to carry out their own defence. The court held that the blanket denial of 
legal aid in this specific case had been a breach of Article 6.  
 
Article 8 - Everyone has the right to respect for his private and family life, his 
home and his correspondence  
 
It has been considered that Article 8 and Article 3 work together and in such a way as to 
offer protection and impose a positive duty to act where this obligation under Article 3 
alone might not apply.  
 
In the case of X and Y v The Netherlands (1986) 8 E.H.R.R. 235, it was held that the 
concept of private life covered the physical and moral integrity of the person.  
 
Further, the rights enshrined in Article 8 also cover the right to respect for a home, as 
seen in Connors v United Kingdom (2005) 40 E.H.R.R. 9, where it was held that a 
breach of Article 8 had occurred because legal procedures in existence were not 
sufficient to protect the appellants� right to respect for a home.  
 
The European Court of Human Rights delivered a Grand Chamber judgment in the case 
of T.P. and K.M. v. the United Kingdom (application no. 28945/95).  
It noted that “the local authority’s failure to submit the issue to the court for determination 
meant that T.P. was not adequately involved in the decision-making process concerning 
the care of her daughter, K.M…. Therefore, there had been a failure to respect the 
applicants� family life, thus a violation of Article 8 in that the first applicant was not 
provided with a proper, fair or adequate opportunity to participate in the decision-making 
procedures following the removal of the second applicant as an emergency measure”  
 
The wording in Article 8 explaining that the right must be exercised “in accordance with 
the/prescribed by, law” has also been held to mean that the citizen must have adequate 
access to the law in question- The Sunday Times v United Kingdom (1979) 2 EHRR 
245;  
 
Choudhry and Herring state at page 9, in relation to situations involving children that “…it 
can be seen that, within the context of domestic abuse, the state may be required to 
intervene in order to protect the family lives of the abused parent and any children under 
both its Article 3 and Article 8 obligations. If the relationship between the child and 
parents is being severely disrupted by any violence (even if it is not being directed at the 
child), there is a strong case for claiming that both the child’s and the abused parent’s 
right to family life are being interfered with. This may then, in turn, create a positive 
obligation upon the state to intervene to protect their rights of family life.” 
 
In summary, States have a positive obligation to act to protect citizens from violent and 
abusive behaviour under Articles 3 and 8. Therefore, it can clearly be argued that if the 
State fails to allow a woman access to a protective order, which she needs to prevent 
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her being “subjected to torture or to inhuman or degrading treatment or punishment" and 
to ensure that she has “the right to respect for her private and family life, her home and 
her correspondence”, then the State is in breach of Articles 3 and 8. 
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Appendix II: Briefing Note on Article 6 ECHR 
 
The scope of Article 6 and “equality of arms” 
 
Article 6 guarantees the right to fairness where proceedings involve the determination of 
“civil rights and obligations” or of any “criminal charge”. Article 6(1) entitles an individual 
involved in both kinds of proceedings to a right of access to the court, a right to 
present an effective defence and the right to a fair trial. Further guarantees are provided 
by Article 6 (2) and (3) in criminal proceedings. These include the right to be presumed 
innocent, the right to an adequate defence, and the right to legal assistance. 
 
When determining whether a legislative provision complies with Article 6 consideration 
must be given to whether proceedings can be said to involve the determination of “civil 
rights and obligations” or of any “criminal charge”.  
 
This is because the right to fairness specified in Article 6 applies only in these 
circumstances and also because an individual has greater rights if the proceedings are 
criminal as opposed to situations where they are civil. If proceedings cannot be 
characterised in the above way, Article 6 rights (and therefore “equality of arms”) is not a 
consideration at all. 
 
Questions and answers 
 
Does the granting of a civil protection order involve the determination of a criminal 
charge? 
 
Our position is that the granting of a civil protection order cannot be said to involve the 
determination of a criminal charge.   
 
In deciding what amounts to a criminal charge, a court will consider the classification of 
the “offence” in domestic law, the nature of the offence, and the severity of the penalty.1 
Case law has emphasised that proceedings cannot be said to be criminal where they do 
not involve any penal sanction.2 No criminal consequence arises in civil proceedings 
when a protection order is sought. Criminal proceedings take place only if and when the 
order is breached.   
 
Therefore, a distinction must be drawn between the proceedings at which an order may 
be granted and any subsequent proceedings should the order be breached. The former 
– to which section 2 of the Bill applies - would not be considered criminal proceedings 
due to the lack of a penal sanction. The latter would be considered criminal and the Bill 
would not affect the granting of legal aid at this stage ie. criminal proceedings in 
response to a breached order.   
 
There is precedent for drawing a distinction between these two stages.  In the case of R 
(McCann) v Manchester Crown Court3 the House of Lords held that the restrictions 
placed on a person by the imposition of an anti-social behaviour order against him did 
not constitute a penalty.  As the Committee will be aware, an anti-social behaviour order 

                                                 
1 Engel and Others v Netherlands (1976) A 22 
2 S v Miller (No 1) 2001 SC 977 
3 [2002] UKHL 39 
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is a civil order, granted by a civil court, which results in criminal liability when breached.  
Despite this, the House of Lords has clearly stated that the granting of this order does 
not mean that proceedings are to be classified as criminal due to the lack of a penalty 
arising from the (civil) hearing.  Because the orders referred to within the Bill are civil 
orders, granted by a civil court, which only result in a criminal penalty when breached 
they too should not be regarded as imposing a penalty when they are granted.  
Consequently, the proceedings under which they are granted should not be classified as 
criminal. 
 
Does the granting of a civil protection order involve the “determination of civil 
rights and obligations”? 
 
In determining whether a case contains an issue which affects “civil rights and 
obligations”, four conditions must be satisfied: 
 
 (i) There must be a genuine claim or dispute; 
 (ii)  This dispute must relate to a right or obligation in domestic law; 
 (iii) This right or obligation must be broadly civil in character; and 

(iv) The outcome of the dispute must be directly decisive for the right or obligation.4

 
If even one of these is answered in the negative then Article 6 is not relevant.   
 
Point (ii) above is the most important with regard to civil protection orders. It requires that 
any dispute is based upon a right recognised by a national legal system.5  When a victim 
of abuse seeks a civil protection order, they are seeking a determination from the court 
that requires their abuser to keep away from them and to stop any threatening 
behaviour.   
 
This is not the determination of a right or obligation which exists in domestic law, 
because a person could never appear before a court and present a case based on the 
claim that they have a right of access to another person. Such a right does not exist in 
law. Although a duty of adherence between spouses formerly existed in Scots common 
law, when desertion was abolished as a ground of divorce or dissolution,6 it was thought 
that this right ceased to exist.7   
 
It is important to remember that the granting of a civil protection order does not affect the 
legal status or relationship of the parties. A distinction can be drawn with, for example, 
an action for divorce or an exclusion order to remove an entitled spouse from the family 
home. Indeed, although we were strongly encouraged to include exclusion orders within 
the ambit of the Bill, we resisted due to the fact that an exclusion order does interfere 
with the civil rights of the person against whom the order is granted.  An exclusion order 
is a civil order which is used to exclude a spouse from the matrimonial home.8  It can be 
used even where only one spouse (the ‘entitled spouse’) owns or rents the matrimonial 
home and the other spouse (the ‘non-entitled spouse’) would otherwise have no rights 

                                                 
4 Reed, R. and Murdoch, J. (2008) A Guide to Human Rights Law in Scotland (2nd end). (Edinburgh: 
Tottel) at 413. 
5 Zander v Sweden (1993) A 279-B at para 22 
6 Abolished by the Family Law (Scotland) Act 2006 ss 12 and 45 and Sch 3 
7 Thomson J. (2006) Family Law in Scotland (5th edn). (Haywards Heath: Tottel) at 56  
8 Section 4 Matrimonial Homes (Family Protection) (Scotland) Act 1981 
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over the home.  Essentially, it suspends a spouse’s rights to live in the home.  In this 
way, it interferes with the property rights of the entitled spouse.  This is different to the 
protection offered by the orders in the Bill, which only provide that a person should not 
approach or cause harm to the person who has obtained the order and would not be 
used to exclude someone from their home or interfere with their civil rights.   
 
For these reasons, where a civil protection order is sought for the protection of a spouse 
or partner, the action falls out with the scope of Article 6. 
 
Does Article 6 ECHR guarantee a right to legal aid in civil proceedings? 
 
While there is no mention in Article 6(1) of a specific right to legal aid, in order to have 
practical and effective access to a court, failure to provide legal aid may constitute a 
breach of the Article where the complexity of a case makes this indispensable9. This is 
determined on the specific facts and circumstances of each case. The European Court of 
Human Rights gives consideration to, inter alia, the importance of what is at stake for the 
applicant in proceedings, the complexity of the relevant law and procedure, and the 
applicant’s capacity to represent himself or herself effectively.10   
 
Further, in order for an individual to have a fair hearing in a civil court, there must be an 
equality of arms. Each of the parties in the case must not be placed at a substantial 
disadvantage vis-à-vis his or her opponent when presenting a case.11 With regard to 
legal aid, however, there is no obligation upon a State to ensure a total equality of 
arms through the use of public funds so long as each side in the dispute is not 
placed at a substantial disadvantage.12 Equality of arms is, also, only one factor which 
must be considered in terms of the overall fairness of proceedings.13   
 
While it is recognised that removing means testing benefits one party in proceedings 
when compared to another, if Article 6 ECHR were to apply, this will not amount to a 
“substantial disadvantage”. The granting of legal aid to victims of abuse will not be 
automatic and will still depend on the ability of an applicant to meet the legal merits and 
reasonableness tests.  
 
 

                                                 
9 Airey v Ireland (1979-80) 2 EHRR 305 
10 Steel and Morris v United Kingdom (2005) 41 EHRR 22 
11 Bonisch v Austria (1985) A 92 
12 Steel and Morris v United Kingdom (2005) 41 EHRR 22 
13 Ruiz-Mateos v Spain (1993) 16 E.H.R.R. 505 
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Justice Committee 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Scottish Government report on the EU Justice and Home Affairs Ministerial 
Council Meeting, Brussels, 8 and 9 November 2010 

 
Main outcomes of the Council 
 
Ministers agreed to grant visa-free travel to and throughout the Schengen area for 
citizens of Albania and Bosnia and Herzegovina who have biometric passports. 
 
Work continued on the Common European Asylum System. 
 
Some of the problems with the automated exchange of DNA, fingerprinting and 
vehicle registration data in connection with the Prüm decision were addressed by 
Interior Ministers. 
 
The Mixed Committee discussed: 
 

• the development of the Schengen Information system; 
• revised rules for the external borders agency; 
• revised rules for the immigration liaison officers network; and 
• the Commissions sixth visa reciprocity report. 

 
Justice Ministers discussed: 
 

• the establishment of a European Investigation Order; 
• the right to information in criminal proceedings; and 
• measures to combat new forms of cyber crime. 

 
Ministers noted the state of the drugs problem in Europe in 2010. 
 
The Council, without discussion, adopted: 
 

• conclusions on the preparedness and response in the event of CBRN attack; 
• conclusions on innovative solutions for financing disaster prevention; and  
• a resolution on preventing and combating road freight crime and providing 

secure truck parks; and 
• a decision ending restrictive measures to Sierra Leone. 

 
The UK delegation consisted of James Brokenshire, Kenneth Clarke and Kenny 
MacAskill. 
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Further details on items of interest to the Scottish Government are provided below 
 
European Investigation Order 
 
The Presidency stressed that in its view mutual recognition should be the starting 
point for this issue.  The Presidency wants to avoid the introduction of a general 
ground for refusal and therefore promotes a strict limitation on grounds for refusal.  
Many Member States agreed that such grounds should be limited. Some Member 
States, however, thought the idea of a general ground for refusal would be useful, 
e.g. Germany thought that this would help maintain the trust of citizens in the 
system.  The UK considered that further discussion on this issue was required.   
 
One of the possible grounds for refusal is proportionality. Most Member States 
believed that it should be for the issuing state to assess the proportionality of any 
request made. 
 
The issue of the need for dual criminality in relation to any request was also 
discussed. Some Member States commented that such provision would be 
necessary as they could not accept a requirement to execute requests in a manner 
that would be unacceptable under their national legislation. 
 
The issue of costs (including all resources) was also discussed with some Member 
States supporting the idea of cost sharing.  Generally Member States did not think 
that cost should constitute a ground for refusal. 
 
The Presidency was pleased with the positive approach taken by Member States.  
Further discussions and consideration would be required on consultation, dual 
criminality and the possibility of a de minimis rule.  The Presidency will report on 
progress in relation to this proposal in December 2010 
 
Right to Information in Criminal Proceedings 
 
The Presidency updated the Council on progress on this issue and welcomed the 
progress that had been made on the issue.  It stressed that it was necessary to 
ensure that the characteristics of common law effected by this issue are respected.  
It agreed that work needed to be carried out to ensure that the proposal would fit all 
legal systems. 
 
The UK, in October 2010, decided to opt-in to this proposal.  The Scottish 
Government was consulted on this matter and supported the opt-in. 
 
 
EU and International Law Branch 
Civil Law Division 
Scottish Government 
November 2010 
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