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JUSTICE COMMITTEE 
 

AGENDA 
 

32nd Meeting, 2010 (Session 3) 
 

Tuesday 23 November 2010 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decisions on taking business in private: The Committee will decide whether 

to take item 3 in private and also whether to consider in private at future 
meetings the main themes arising from written and oral evidence received on its 
Draft Budget Scrutiny 2011-12. 

 
2. Draft Budget Scrutiny 2011-12: The Committee will take evidence on the 

Scottish Government’s Draft Budget 2011-12 from— 
 

Chief Constable David Strang, Executive Vice President, and Doug Cross, 
Chair of Finance Management Business Area, Association of Chief Police 
Officers in Scotland; 
 
Calum Steele, General Secretary, Scottish Police Federation; 
 
Chief Superintendent David O'Connor, National President, and Carol 
Forfar, General Secretary, Association of Scottish Police Superintendants; 
 

and then from— 
 

Sandy Riddell, Chair, Criminal Justice Standing Committee, Association of 
Directors of Social Work; 
 
Bailie Helen Wright, Chair, Community Justice Authorities Conveners 
Group; 
 
Jim Hunter, Chief Officer, North Strathclyde Community Justice Authority; 
 
Gillian Little, Chief Officer, Glasgow Community Justice Authority. 
 

3. Draft Budget Scrutiny 2011-12: The Committee will consider the main themes 
arising from the oral evidence heard earlier in the meeting. 
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4. Domestic Abuse (Scotland) Bill (in private): The Committee will consider the 
main themes arising from the evidence received, in order to inform the drafting 
of its Stage 1 report. 

 
5. Damages (Scotland) Bill (in private): The Committee will continue to consider 

a draft Stage 1 report. 
 
 

Andrew Mylne 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: andrew.mylne@scottish.parliament.uk

mailto:andrew.mylne@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 2  

Note by the Budget Adviser 
 

J/S3/10/32/1 

Paper by SPICe (private paper) 
 

J/S3/10/32/2 (P) 

Letter from the Convener of the Public Audit Committee 
 

J/S3/10/32/3 

SPICe briefing on the draft budget 2011-12: Justice  
 

  

Agenda item 4  

SPICe briefing: Existing definitions of domestic abuse 
 

J/S3/10/32/4 

Paper by the Clerk on interface with other current Bills 
 

J/S3/10/32/5 

Paper by the Clerk (private paper) 
 

J/S3/10/32/6 (P) 

Agenda item 5  

Letter from the Scottish Government on the Damages 
(Scotland) Bill 
 

J/S3/10/32/7 

 

http://www.scottish.parliament.uk/business/research/briefings-10/SB10-78.pdf
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Justice Committee 
 

32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 
 

Draft Budget Scrutiny 2011-12: Note by Budget Adviser on Justice Portfolio 
issues 

 
Background 

1. Since 1999 no draft budget has been presented to the Scottish Parliament in 
such a difficult UK public expenditure environment. The Coalition 
Government’s Spending Review announced on 20 October, and which covers 
a four, rather than three year period, aims to squeeze £110.3 billion out of the 
UK budget deficit by 2014-15, with 73% of that squeeze through expenditure 
cuts. 
 

2. At UK level this is, according to the Institute for Fiscal Studies (IFS), the 
tightest spending review since World War II, and for public services the most 
severe since 1975-80. For the NHS in England it is the tightest settlement 
since 1951-56, even though Health spending in England received a modest 
real terms increase. By 2014-15 overall public spending at UK level is 
planned to be back to the 2000 level – unwinding the increases which took 
place under the previous Labour Government. 

 
3. As the Barnett formula still determines the size of the Scottish Budget, the 

changes in public expenditure by English Departments have had an impact 
on the block allocation to Scotland. The Treasury have provided figures for 
each of the years of the Spending Review, which envisage that by 2014-15 
the Scottish current (resource) DEL Budget will be £25.4 billion, 6.8% lower in 
real terms than in the current year. By the same year the Treasury plans are 
that the Scottish capital DEL figure will be £2.3 billion, a real terms cut of 
38.4%. 

 
4. There is a disagreement between the Treasury and the Scottish Government 

over the 2010-11 “baseline” against which the figures for 2011-12 and beyond 
are calculated. This is partly related to the treatment of the UK Budget cuts 
not taken in Scotland this year, and partly due to how other expenditure 
including non-cash items, are scored.  Non-cash items also affect the 
presentation of spend in later years. 

 
5. The draft budget reflects the Scottish Government’s preferred presentation, 

which projects a real terms resource cut of 8.1% by 2014 and 35.9% in 
capital. However, the draft budget provides portfolio spending plans for 2011-
12 only, based on a total DEL resource spend of £254,401 million (a real 
terms cut of 3.9%) and capital spend of £2,606 million (a real terms cut of 
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22.3%). The capital figure includes £100 million carried forward from the 
current year.  The overall DEL real terms reduction in 2011-12 is 6.04%. 

 
6. It should be noted that the real terms calculations are based on the Treasury 

forecast deflator of 1.9% for 2011-12, which on current experience is likely to 
be lower than actual inflation.  

 
Justice Portfolio 
 
7. The Justice portfolio’s planned DEL expenditure in 2011-12 is £1,267.5 

million, a cash reduction of £167.5 million over the (revised) 2010-11 budget. 
This is a real terms decrease of 13.4%, more than twice the real terms cut of 
6.04% in the total for all portfolios. The Justice decrease is weighted by a 
substantial reduction in capital, which falls by over 60% in real terms, and is 
mainly attributed to a real terms cut of nearly two-thirds in the prisons capital 
line. 

 
8. If capital is excluded from the calculation, the cut in the Justice portfolio is 

less significant, with a real terms reduction of 6.5% in DEL resource.  This is 
however above the all-portfolio DEL resource reduction of 3.9%. 

 
9. The largest percentage real terms reductions are in prisons capital (down 

65.9%), police (other) within the Police Central Government allocation (down 
50.4%), Courts capital (down 49.7%), and the Accountant in Bankruptcy, 
whose operating budget is cut by almost 40%.  Support for Firelink is reduced 
by 22.1% in real terms. 

 
10. Community Justice Services on the other hand are subject to a real terms cut 

of only 1.2%. Provision for police and fire pensions are held at a flat cash 
level, equivalent to a real terms cut of 1.9%, and funding for police support 
services will fall by 1.6% in real terms. Provision for Drugs and Community 
safety is down by 3.8% in real terms. 

 
Police 
 
11. There are no figures for police grant in the draft Budget, which means that no 

comparison can be made with the 2010-11 figures of £586.70 million in last 
year’s draft Budget or the £489.70 million shown in the Budget Bill Supporting 
Document from January this year. In the Local Government chapter, however, 
the table showing local government revenue expenditure plans for 2010-11 
(the current year) shows a figure for police spending of £968.4 million, down 
from the equivalent figure for 2009-10 shown in last year’s draft Budget.  

 
12. While it seems unlikely that the 2011-12 figure will be higher, the Scottish 

Government has proposed a settlement for Local Government in which the 
reduction in resource support will be limited to only 2.6% compared with the 
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all-portfolio average of 6.4%. This is conditional on local authorities agreeing 
among other things to freeze Council tax in 2011-12 and to maintain the 
number of police officers at 1,000 more than were in post in May 2007. The 
draft Budget states that if local authorities sign up to the settlement, said to be 
agreed with COSLA’s leadership, police grant will be subject to a loss of 
resources no greater than that for the remainder of local government in 2011-
12 – presumably 2.6%.  

 
13. The figure upon which the police numbers commitment is made is given as 

17,234.  According to the official statistics there were 17,424 police officers 
(FTE) in Scotland in June 2010, which means that numbers could fall by 190 
from the June level and the commitment would remain fulfilled.  A rough 
calculation applying a 2.6% cut to police grant in 2010-11 (say £489.7 million 
in the Budget Bill Supporting Document) would be about £12.5 million, 
equivalent to around 300 officers. Maintaining numbers at 17,234 throughout 
2011-12 would therefore be a challenge for local authorities. The Police 
Central Government budget includes flat line cash for pension costs, which 
may add to the challenge. 

 
14. Under Police Central Government, which largely covers central provision for 

services provided by the SPSA, funding for support services is planned to rise 
marginally in cash terms and to fall in real terms by only 1.6%.  Funding for 
ICT, in relation to which the Auditor General recently recorded unmet 
demands, will fall be 5% in real terms.  

 
The Committee may wish to clarify the following: 
 

• Can councils/police boards sign up to the deal proposed by the Scottish 
Government. 

 
• Whether the deal can preserve police numbers at 1,000 above the May 

2007 level. 
 

• The impact on other aspects of police budgets - will there be cuts in police 
support staff numbers? 

 
• The adequacy of provision for police pensions.  

 
• What further efficiency savings are planned in addition to those already 

achieved. 
 

• Whether funding for the SPSA is sufficient to meet its service obligations 
and respond to criticisms by the Auditor General. 
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Community sentences 
 
15. As noted in the budget document for 2010-11, resources in support of 

community justice services are now included within the local government 
settlement, and there is no indication of what level of spending on criminal 
justice social work services is planned. The figure for the current year 
published in both last year’s draft Budget and this year’s Budget Bill 
Supporting Document is £86.5 million, against total social work planned 
spend by local authorities of £2,844.1 million.  

 
16. The draft Budget refers to the Scottish Government’s priority of ending the 

cycle of reoffending and to its policy aim of replacing short sentences with 
Community Payback Orders. It provides for a very small cash increase in 
Community Justice Services which maintains the £6 million additional funding 
provided previously for community service and Community Payback Orders. 
Nevertheless, provision of £30.3 million for Community Justice Services 
represents a real terms cut of 1.2%, which may well be insufficient to support 
the step change in the effectiveness, and use of, community sentences to 
which the Scottish Government aspires. 

 
The Committee may wish to clarify the following: 
 

• The impact of the spending proposals on the work of Criminal Justice 
Authorities. 

 
• Whether resources are sufficient to ensure the success of the new 

Community Payback Order. 
 

• The effectiveness of spending by community justice authorities and what 
evaluation is taking place.  

 
• The impact of the spending plans for local government on criminal justice 

social work generally in 2011-12? 
  

• The scope for efficiency savings to be made without harming service 
delivery? 

  
Prisons 
 
17. Prisons spending is particularly hard hit by the spending plans, largely 

because of the capital reduction. Planned current expenditure on prisons in 
2011-12 is £318 million, a real terms reduction of 6.3%. This reduction 
includes a budget transfer to the NHS (amount not specified) to reflect a shift 
in responsibility for prisoner healthcare, plus efficiency savings of £5 million. 
There is no split in this year’s budget between running costs and expenditure 
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on prisoner services and programmes, though the former may be expected to 
be in the order of 75% of the total current provision. 

 
18. The prisons capital budget will be cut from £136.8 million in the current year 

to £47.5 million in 2011-12, a real terms cut of 66%.  This means that 
maintenance of the estate will be reduced to a minimum, but is likely to be 
sufficient to complete the construction of the new Low Moss prison and to 
take forward the final phase at Shotts.  The draft Budget notes that there will 
have to be a review of the timing of future investment in the prison estate, 
which seems bound to have implications for the planned new HMP Grampian 
at Peterhead, although that was not likely to incur major spending next year. 
The Scottish Government’s official position is that it remains committed to the 
new prison, but it is hard to see how it can proceed on an early timetable. 
However, any delay will be problematic given current legal issues over 
slopping out at Peterhead and the Chief Inspector’s recent criticisms of the 
physical state of the prison. 

 
Courts 
 
19. The real terms cut in the SCS operating budget excluding judicial salaries is 

6.9%, just above the portfolio average in resource terms. The capital cut of 
nearly £10 million (nearly 50% in real terms) is likely to have an impact on the 
modernisation of the estate. 

 
Legal Aid 
 
20. The legal aid fund budget for 2011-12 will be £142.3 million, a real terms 

reduction of about 10%. The Scottish Government states that it will try to 
protect access to justice “as much as possible” and strive to maintain fee 
levels that are “as fair as possible”. Administration costs will be reduced by 
just over 10% in real terms. 

 
COPFS 
 
21. The resource (operating) budget for COPFS will be reduced by about the 

average for the portfolio in real terms but capital provision will fall by two 
thirds. This will mean that the replacement of the case management IT 
system will be delayed and will curtail further efficiency improvements. 

 
 
Eddie Frizzell 
Justice Committee Budget Adviser 
19 November 2010 
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SCOTTISH BUDGET 2010‐11 & 2011‐12
£m DEL    

2010-11 2011‐12 2011‐12
Draft Draft  cash %ge Draft  %ge

JUSTICE budget budget plus + plus + budget plus +
cash cash minus ‐ minus ‐ real** minus ‐

Community Justice Services 
Offender Services  23.60 23.80 0.20 0.8 23.3 ‐1.1
Victim/Witness Support  5.60 5.60 0.00 0.0 5.5 ‐1.9
Miscellaneous 0.90 0.90 0.00 0.0 0.9 ‐1.9

30.10 30.30 0.20 0.7 29.7 ‐1.2
Courts Group

Admin 21.10 20.20 ‐0.90 ‐4.3 19.8 ‐6.1
Judicial salaries 30.00 29.80 ‐0.20 ‐0.7 29.2 ‐2.6

51.10 50.00 ‐1.10 ‐2.2 49.1 ‐4.0
Criminal Injuries Compensation 

Administration Costs  3.00 2.70 ‐0.30 ‐10.0 2.6 ‐11.7
CIC Scheme 25.10 22.80 ‐2.30 ‐9.2 22.4 ‐10.9

28.10 25.50 ‐2.60 ‐9.3 25.0 ‐11.0
Scottish Resilience 

Scottish Fire Services College  6.00 5.60 ‐0.40 ‐6.7 5.5 ‐8.4
Firelink  7.30 5.80 ‐1.50 ‐20.5 5.7 ‐22.1
Scottish Fire and Rescue Advisory Unit 7.40 6.90 ‐0.50 ‐6.8 6.8 ‐8.5

20.70 18.30 ‐2.40 ‐11.6 18.0 ‐13.3
Legal Aid

Legal Aid Administration  12.90 11.80 ‐1.10 ‐8.5 11.6 ‐10.3
Legal Aid Fund 155.00 142.30 ‐12.70 ‐8.2 139.6 ‐9.9

167.90 154.10 ‐13.80 ‐8.2 151.2 ‐10.0
Police Central Government 

Support Services  111.90 112.20 0.30 0.3 110.1 ‐1.6
ICT 64.20 62.20 ‐2.00 ‐3.1 61.0 ‐5.0
Police Other  50.40 25.50 ‐24.90 ‐49.4 25.0 ‐50.4
Special Grants  10.50 10.50 0.00 0.0 10.3 ‐1.9

237.00 210.40 ‐26.60 ‐11.2 206.4 ‐12.9
Drugs and Community Safety 

Community Safety 3.80 3.40 ‐0.40 ‐10.5 3.3 ‐12.2
Drug Misuse 32.20 31.90 ‐0.30 ‐0.9 31.3 ‐2.8

36.00 35.30 ‐0.70 ‐1.9 34.6 ‐3.8
Accountant in Bankruptcy

Operating Expenditure  5.20 3.20 ‐2.00 ‐38.5 3.1 ‐39.6
5.20 3.20 ‐2.00 ‐38.5 3.1 ‐39.6

Pensions
Police  217.3 217.3 0.00 0.0 213.2 ‐1.9
Fire 56.2 56.2 0.00 0.0 55.1 ‐1.9

273.5 273.5 0.00 0.0 268.3 ‐1.9
Scottish Prison Service 

Direct Running Costs  0.0
Other Current Expenditure 333.1 318.0 ‐15.10 ‐4.5 312.0 ‐6.3
Capital 136.8 47.5 ‐89.30 ‐65.3 46.6 ‐65.9

469.9 365.5 ‐104.40 ‐22.2 358.6 ‐23.7
Miscellaneous 

Residential Accommodation for Children 3.5 3.5 0.00 0.0 3.4 ‐1.9
Other Miscellaneous 14.9 14.7 ‐0.20 ‐1.3 14.4 ‐3.2

18.4 18.2 ‐0.20 ‐1.1 17.9 ‐3.0
Scottish Court Service

Operating 73.2 69.5 ‐3.70 ‐5.1 68.2 ‐6.9
Capital 20.3 10.4 ‐9.90 ‐48.8 10.2 ‐49.7

93.5 79.9 ‐13.60 ‐14.5 78.4 ‐16.2

OSCR 3.6 3.3 ‐0.30 ‐8.3 3.2 ‐10.1

Total Justice DEL 1435.00 1267.50 ‐167.50 ‐11.7 1243.4 ‐13.4
Total  Scotland DEL 29224.00 27907.00 ‐1317.00 ‐4.5 27376.8 ‐6.3

of which capital DEL

Scottish Resilience 0.3 0.3 0.00 0.0 0.3 ‐1.9
Legal Aid 1.00 0.2 ‐0.80 ‐80.0 0.2 ‐80.4
Police Central Government 20.60 12.5 ‐8.10 ‐39.3 12.3 ‐40.5
Scottish Prison Service 136.80 47.5 ‐89.30 ‐65.3 46.6 ‐65.9
Scottish Courts Service 20.3 10.4 ‐9.90 ‐48.8 10.2 ‐49.7

Total Justice Capital DEL 179.00 70.90 ‐108.10 ‐60.4 69.6 ‐61.1
Total Scotland capital DEL* 3293.00 2506 ‐787.00 ‐23.9 2458.4 ‐25.3

Total Justice resource DEL 1256.00 1196.60 ‐59.40 ‐4.7 1173.9 ‐6.5
Total Scotland Resource DEL 25931.00 25401.00 ‐530.00 ‐2.0 24918.4 ‐3.9

Central Government Grants to LAs
Police Grant  586.70 ?
Fire Capital Grant 24.60 ?
Criminal Justice Social Work 86.50 ?

697.80 ?
*excludes £0.1m c/f
**deflator 2011‐12 0.019 0.981
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Justice Committee 
 

32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 
 

Auditor General for Scotland Report: The Scottish Police Services Authority 
 

Letter from the Convener of the Public Audit Committee 
 
As you may be aware, the Public Audit Committee received a briefing from the 
Auditor General for Scotland (AGS) on his report entitled “The Scottish Police 
Services Authority”, at its meeting on 10 November 2010. I attach a link to the 
Official Report of that meeting for your information: 
 http://www.scottish.parliament.uk/s3/committees/publicAudit/or-10/pau10-
1902.htm#Col2172  
 
The Auditor General for Scotland’s report can be accessed at the following link: 
http://www.audit-scotland.gov.uk/docs/central/2010/nr_101028_spsa.pdf
 
At that meeting, the Public Audit Committee agreed to refer the report to the Justice 
Committee as it understands that the Justice Committee is planning to take oral 
evidence from the Scottish Police Services Authority (SPSA) as part of its budget 
scrutiny. The Public Audit Committee also agreed to highlight some issues of 
concern.  
 
The Committee was concerned to learn that the SPSA is not meeting all its 
customers’ ICT needs, and that this is affecting forces’ and COPFS’s own 
programmes for increasing efficiency and effectiveness. In that regard, the 
Committee would highlight Strathclyde Police’s predicament, where it has been 
recognised that a new crime management system has been required since 2004, 
however, it took until 2009 to establish that the SPSA did not have the skills, 
experience or structure to deliver the solution preferred.1 The Justice Committee 
may wish to consider seeking clarification from the SPSA on its difficulties in meeting 
ICT needs and how the SPSA will address and prioritise this issue going forward. 
 
The AGS has included a checklist (in Appendix 2 of the AGS report) which it 
recommends the Scottish Government and public bodies should consider when 
planning future shared service initiatives. The Public Audit Committee has also 
written to the Permanent Secretary [please see the annexe] seeking confirmation as 
to whether this checklist will be used when planning shared services and, if so, when 
it will be rolled out across the Scottish Government. I have requested a response to 
this letter by Wednesday 8 December and I will ensure that a copy of the response is 
sent to the Justice Committee Clerk upon receipt.  
 
 
Hugh Henry MSP 
Convener 
16 November 2010

                                            
1 Auditor General for Scotland’s report: Scottish Police Services Authority (AGS/2010/11), page 19, 
paras 62 to 68 and Exhibit 7. 
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Annexe 
 

Public Audit Committee 
 

Auditor General for Scotland Report: The Scottish Police Services Authority 
 

Letter from the Convener to the Permanent Secretary 
 
At its meeting on 10 November 2010, the Public Audit Committee received a briefing 
from the Auditor General for Scotland (AGS) on his report entitled “Scottish Police 
Services Authority”. I attach a link to the Official Report of that meeting for your 
information: 
http://www.scottish.parliament.uk/s3/committees/publicAudit/or-10/pau10-
1902.htm#Col2172
 
The Auditor General for Scotland’s report can be accessed at the following link: 
http://www.audit-scotland.gov.uk/docs/central/2010/nr_101028_spsa.pdf
 
Paragraph 14 of the AGS report states: 
 
“As public sector bodies face substantial budget cuts over the next few years, there 
will be an increasing focus on the potential for shared services to deliver the 
necessary savings. The findings from this audit are intended to help other 
organisations understand better what is involved in developing shared services to 
improve efficiency. Building on our work and the experience of other shared service 
organisations, we have developed a checklist of questions for the Scottish 
Government and public bodies to consider when planning future shared service 
initiatives (Appendix 2).”2

 
The AGS then recommends that: 
 
“The Scottish Government should ensure that lessons learned from the experience 
of SPSA in developing shared services are fully reflected in any new guidance and 
shared across the public sector (see checklist at Appendix 2)”3

 
The Public Audit Committee endorses this recommendation and would welcome 
your confirmation as to whether the AGS checklist will be added to guidance on 
shared services and, if so, how you will ensure that it is used by the public sector 
when planning shared services initiatives. 
 
I would appreciate a response to this request by Wednesday 8 December 2010.  
 
 
Hugh Henry MSP 
Convener 
16 November 2010 
                                            
2 Auditor General for Scotland’s report: Scottish Police Services Authority (AGS/2010/11), page 2, 
para 12. 
3 Auditor General for Scotland’s report: Scottish Police Services Authority (AGS/2010/11), page 17, 
para 12. 
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Domestic Abuse (Scotland) Bill 

 
32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 

 
Existing definitions of domestic abuse 

 
Scotland 
 
The Domestic Abuse (Scotland) Bill 
 
Section 4 of the Bill defines domestic abuse (for the purposes of section 3 of the Bill) as 
any abuse perpetrated against a person who–– 
 

(a) is (or was formerly)–– 
 

(i) married to or the civil partner of, or 
 
(ii) a partner in an established relationship of any length with, 

 
the person who carried out the abuse (“the perpetrator”), or 

 
(b) is the perpetrator’s parent, child, grandparent or grandchild (whether by blood 

or by adoption). 
 

“abuse” includes violence, harassment, threatening conduct and any other conduct 
giving rise, or likely to give rise, to physical or mental injury, fear, alarm or distress. 
 
“established relationship” includes, but is not limited to, a sexual relationship. 
 
Scottish Government 
 
Scotland's National Strategy to Address Domestic Abuse defines domestic abuse as 
follows:  
 

Domestic abuse (as gender-based abuse), can be perpetrated by partners or ex-
partners and can include physical abuse (assault and physical attack involving a 
range of behaviour), sexual abuse (acts which degrade and humiliate women 
and are perpetrated against their will, including rape) and mental and emotional 
abuse (such as threats, verbal abuse, racial abuse, withholding money and other 
types of controlling behaviour such as isolation from family or friends). 

http://www.scotland.gov.uk/Resource/Doc/47176/0025563.pdf
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Scottish Legal Aid Board 
 
The Scottish Legal Aid Board does not have a written definition of domestic abuse.   
 
COPFS/Police 
 
in partnership, challenging Domestic Abuse, Joint Protocol Between Association Of 
Chief Police Officers in Scotland (ACPOS) and Crown Office And Procurator Fiscal 
Service (COPFS): 
 
For the purposes of this Protocol, domestic abuse is defined as: 
 

Any form of physical, sexual or mental and emotional abuse which might amount 
to criminal conduct and which takes place within the context of a relationship. 
The relationship will be between partners (married, cohabiting, civil partnership or 
otherwise) or ex-partners. The abuse can be committed in the home or 
elsewhere.  
 
While available evidence suggests that the most prevalent instances of domestic 
abuse are male violence towards women, this definition acknowledges and 
includes female violence towards men and violence between partners or ex-
partners in close, same-sex relationships. 
 

United Kingdom 
 
UK Government 
 
The UK Government defines domestic violence as: 
 

"Any incident of threatening behaviour, violence or abuse (psychological, 
physical, sexual, financial or emotional) between adults who are or have been 
intimate partners or family members, regardless of gender or sexuality." 
 

Crown Prosecution Service: 
 
The Crown Prosecution Service uses the following definition: 
 

“Domestic violence” is a general term that describes a range of controlling and 
coercive behaviours, which are used by one person to maintain control over 
another with whom they have, or have had, an intimate or family relationship. It is 
the cumulative and interlinked physical, psychological, sexual, emotional or 
financial abuse that has a particularly damaging effect on the victim. Domestic 
violence occurs throughout society, amongst people of all ethnicities, sexualities, 
ages, disabilities, immigration statuses, religions or beliefs, and socio-economic 
backgrounds. We recognise that both men and women can be victims. Although 
the majority of victims are women.” 

http://www.acpos.police.uk/Documents/Policies/CRIME_ACPOS-COPFSDomesticAbuseJointProtocolV3_Dec%2008.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.homeoffice.gov.uk/crime-victims/reducing-crime/domestic-violence/
http://www.cps.gov.uk/publications/docs/domesticviolencepolicy.pdf
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International 
 
US Government 
 
According to the US Department of Justice, domestic violence can be defined as:  
 

“a pattern of abusive behavior in any relationship that is used by one partner to 
gain or maintain power and control over another intimate partner. 

 
Domestic violence can be physical, sexual, emotional, economic, or 
psychological actions or threats of actions that influence another person. This 
includes any behaviors that intimidate, manipulate, humiliate, isolate, frighten, 
terrorize, coerce, threaten, blame, hurt, injure, or wound someone. 
 
Domestic violence can happen to anyone regardless of race, age, sexual 
orientation, religion, or gender. Domestic violence affects people of all 
socioeconomic backgrounds and education levels. Domestic violence occurs in 
both opposite-sex and same-sex relationships and can happen to intimate 
partners who are married, living together, or dating.” 

 
New Zealand Government: 
 
Section 3 of the Domestic Violence Act 1995 provides the following definition of 
domestic violence: 
 

“In this Act, domestic violence, in relation to any person, means violence against 
that person by any other person with whom that person is, or has been, in a 
domestic relationship”. 

 
‘Violence’ includes physical abuse, sexual abuse, psychological abuse (including 
intimidation, harassment, damage to property, threats of physical sexual or 
psychological abuse). 
 
Section 4 of the 1995 Act provides: 
  

“For the purposes of this Act, a person is in a domestic relationship with another 
person if the person— 
 

(a) is a spouse or partner of the other person; or 
 
(b) is a family member of the other person; or 
 
(c) ordinarily shares a household with the other person; or 
 
(d) has a close personal relationship with the other person”. 

 

http://www.ovw.usdoj.gov/domviolence.htm
http://www.legislation.govt.nz/act/public/1995/0086/latest/DLM371926.html
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Legal Aid, Western Australia 
 
Legal Aid, Western Australia, defines domestic violence as: 

“Emotional, physical, sexual and psychological abuse. If your partner, ex-partner 
or a family member hurts, threatens or humiliates you, it is Domestic Violence.” 

Police of Northern Ireland: 

The Police of Northern Ireland defines domestic abuse as: 

“Any incident of threatening behaviour or violence between adults in an intimate 
or family-type of relationship. This kind of behaviour can happen over a long 
period of time. Domestic abuse covers physical, sexual, psychological or 
financial abuse”. 

The United Nations (UN): 

The UN defines domestic abuse in terms of ‘gender related violence’, as: 

"any act of gender-based violence that results in, or is likely to result in, physical, 
sexual or psychological harm or suffering to women, including threats of such 
acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in 
private life.” 

It is also classified as: 

• Physical, sexual and psychological violence that occurs in the family, including 
battering; sexual abuse of female children in the household; dowry-related 
violence; marital rape; female genital mutilation and other traditional practices 
harmful to women; non-spousal violence; and violence related to exploitation;  

• Physical, sexual and psychological violence that occurs within the general 
community, including rape; sexual abuse; sexual harassment and intimidation at 
work, in educational institutions and elsewhere; trafficking in women; and forced 
prostitution;  

• Physical, sexual and psychological violence perpetrated or condoned by the 
State, wherever it occurs.  

Domestic abuse in statute (Scotland) 
 
The term “domestic abuse” is contained, but not defined, in the following primary 
legislation: 
 

• Children (Scotland) Act 1995 (section 11) 
• Family Law (Scotland) Act 2006 (section 24) 
• Homelessness etc. (Scotland) Act 2003 (sections 1 and 10) 

http://www.legalaid.wa.gov.au/InfoAboutLaw/aspx/default.aspx?Page=Domestic/Domestic.xml
http://www.psni.police.uk/index/advice-and-legislation/domestic_abuse/advice_what_is_domestic_abuse.htm
http://www.un.org/rights/dpi1772e.htm
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• Housing (Scotland) Act 1987 (sections 25 and 33) 
 

The term “domestic abuse” also appears in subordinate legisation, including, for 
example, in numerous criminal legal aid regulations.   
 

Domestic violence in statute 
 
The term “domestic violence” occurs more commonly in UK statute than does “domestic 
abuse”.  As with domestic abuse, domestic violence is not generally defined in statute.  
The term “domestic violence” occurs in the following statutes: 
 

• Domestic Violence, Crime and Victims Act 2004 
• Crime and Security Act 2010 
• Domestic Violence and Matrimonial Proceedings Act 1976 
• Equality Act 2010 
• Family Law Act 1996 
• Homelessness Act 2002 
• Homelessness etc. (Scotland) Act 2003 
• Housing Act 2004 
• Housing (Scotland) Act 2001 

 
The protection from violence provided by the Family Law Act 1996 (and associated 
statutes) applies to “associated persons”.  The 1996 Act provides that persons may be 
“associated” by virtue of: 
 

• marriage or former marriage; 
• cohabitation or former cohabitation; 
• living together or having lived together in the same household other than as 

employees, tenants, lodgers or boarders; 
• being related; 
• an agreement to marry; 
• being parents or having parental responsibility for a child; 
• being connected by adoption; or 
• being parties to the same family proceedings 

 
 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 
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Justice Committee 

32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 
 

Domestic Abuse (Scotland) Bill – paper on interface with other current Bills 

Introduction 

1. During evidence-taking on the Domestic Abuse (Scotland) Bill, questions have been 
raised about the potential interface with two other current Bills – the Forced Marriage 
etc (Protection and Jurisdiction) (Scotland) Bill, and the Children’s Hearings 
(Scotland) Bill.   

2. This note provides some background about these two Bills, and indicates what 
implications there might be for the Committee’s scrutiny of the Domestic Abuse Bill.  

Forced Marriages Bill 

Relevant evidence 

3. At the meeting on 5 October, Louise Johnson of Scottish Women's Aid was 
questioned about the proposed definition (in section 4) of “domestic abuse”, and in 
particular its adequacy in the context of minority ethnic communities where it is more 
common for members of extended families to live in the same residence.  Ms 
Johnson said that the Forced Marriages Bill “might also contain provisions that 
would cover some of these issues”, and that it “might well be” the place to deal with 
the issue of honour-based domestic violence in certain ethnic communities (cols 
3597-8). 

4. On 26 October, Katie Hay of the Law Society of Scotland said that cultural issues 
had been given a great deal of consideration in the preparation of the Forced 
Marriages Bill, and that a similar approach might be needed to ensure the Domestic 
Abuse Bill dealt with domestic abuse in a range of cultural situations (col 3631). 

5. On 9 November, the Minister was asked by Stewart Maxwell to comment on whether 
the definition in the Bill, by including certain relatives beyond spouses and partners, 
went wider than the normal understanding of “domestic”.  Mr Ewing replied: 

“I am aware of particular concerns in ethnic communities about aspects of the 
bill. The Forced Marriage etc (Protection and Jurisdiction) (Scotland) Bill attempts 
to deal with some of those issues, but perhaps that is only part of the problem of 
which Mr Maxwell was thinking.” (col 3738) 

The Bill  

6. The Forced Marriages (Protection and Jurisdiction) (Scotland) Bill was introduced on 
29 September, and referred to the Equal Opportunities Committee.   
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7. Part 1 deals with “forced marriage protection orders”.  A court may – on summary 
application to the sheriff (either by the person seeking protection or by some others) 
or in some cases without application – make such an order to protect anyone liable 
to be pressured into marriage without their full consent.  Under section 2(3): 

“A forced marriage protection order may, among other things, require a person— 
(a) to take the protected person to a place of safety designated in the order, 
(b) to bring the protected person to a court at such time and place as the 

court making the order may specify, 
(c) to refrain from violent, threatening or intimidating conduct (whether 

against the protected person or any other person), 
(d) who is a person such as is mentioned in subsection (2)(b) or (c), to 

appear in court, 
(e) to disclose, if known, the whereabouts of such a person, 
(f) to refrain from taking the protected person abroad, 
(g) to facilitate or otherwise enable the protected person or another person to 

return to the United Kingdom within such period as the court may specify, 
(h) to submit to the court such documents (including passports, birth 

certificates or other documents identifying the person and travel 
documents) as the court may specify, 

(i) to provide the court with such other information as it may specify.” 
 
8. Breach of such an order is an offence subject to imprisonment for up to 12 months 

on summary conviction and up to 2 years on conviction on indictment.     

9. The Policy Memorandum says that those forced into marriage are predominantly 
young girls and women from the Bangladeshi, Pakistani and Indian communities, 
and that it is more of a cultural than a religious practice.  The Financial 
Memorandum estimates that there may be up to 10 applications for a forced 
marriage protection order in the first year of the operation of the legislation (para 40). 

10. Paragraph 4 of the Policy Memorandum lists various existing alternative 
mechanisms available to people threatened with forced marriage – including (in 
addition to declaratory of nullity of marriage and divorce): 

• a common law interdict with power of arrest under the Protection from Abuse 
(Scotland) Act 2001; 

• an interdict or non-harassment order under the Protection from Harassment 
Act 1997; 

• a matrimonial interdict under the Matrimonial Homes (Family Protection) 
(Scotland) Act 1981 with power of arrest under the 2001 Act (available within 
marriage, against the spouse only); 

• an exclusion order under the 1981 Act (available within marriage, against the 
spouse only). 

 
11. It then says (paragraph 5) that these existing remedies “are often costly, complex 

and may be incomplete. In particular, there are often limitations on who can apply, 
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who each remedy can be directed against and how breach can be remedied.”  It 
adds (paragraph 7) that the orders are intended to protect people who are being 
pressured into marriage by various means (which would include domestic abuse) 
and (paragraph 9) that the facility for third parties to apply for an order is to address 
situations where “the victim feels unable or is unwilling to take action against 
perpetrators who may be members of the victim’s family”.  

Conclusion 

12. From the above, it seems clear that the Forced Marriages Bill could provide new and 
substantial remedies for addressing domestic abuse that is associated with forcing 
someone into marriage or is directed at someone who has been forced into 
marriage. Such situations are most likely to arise in minority ethnic communities 
(although the Bill would of course apply to people in all communities).  However, it is 
very unlikely the scope of the Bill could be extended to cover domestic abuse more 
generally, including domestic abuse directed at the large majority within minority 
ethnic communities who are either in normal (non-forced) marriages or are not 
subject to pressure to marry against their will.  

13. If, therefore, there is a question whether the Domestic Abuse Bill deals adequately 
with the particular issues faced by victims of domestic abuse in minority ethnic 
communities, it seems clear that the Forced Marriages Bill alone cannot provide the 
means to address it.    

Children’s Hearings Bill 

Relevant evidence 

14. At the 26 October meeting, Katie Hay of the Law Society of Scotland said that the 
Society had given evidence on the Children’s Hearings Bill in connection with a 
provision that establishes domestic abuse as a ground for referral.  The LSS had 
argued against this on the basis that, because domestic abuse has no statutory 
definition, it could lead to a lack of clarity about the ground of referral and that a 
better approach would be to have a ground of referral where it could be shown there 
was a lack of parental care (col 3633).  

15. On 2 November, Elizabeth Welsh of the Family Law Association also referred to the 
fact that the Children’s Hearing Bill uses domestic abuse as a ground of referral 
without defining the term (col 3704).  This was mentioned in support of her view that 
it would be “limiting rather than helpful” to attempt to define the “domestic” element, 
and therefore preferable to include in the Domestic Abuse Bill only a definition of 
“abuse”. 

The Bill 

16. This Bill was introduced on 23 February and Stage 3 is scheduled for 24 November.  
The Bill is aimed at strengthening and reforming the children’s hearing system.   
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17. Section 65(2) sets out the grounds for referral, including (in paragraph (f)), that “the 
child has, or is likely to have, a close connection with a person who has carried out 
domestic abuse”. 

18. The section (subsection (3)) goes on to provide that “a child is to be taken to have a 
close connection with a person if— 

(a) the child is a member of the same household as the person, or 
(b) the child is not a member of the same household as the person but the child 
has significant contact with the person.”  

 
19. No further definition of “domestic abuse” is provided in the Bill.  The Explanatory 

Notes, in relation to section 65(2)(f), say merely that it “is designed to cover children 
who are in an environment of domestic abuse”.  

20. The Policy Memorandum explains that this Part of the Bill is largely a restatement of 
existing statutory provision, but with some changes designed to modernise and 
simplify the language, and to fill gaps in the protection afforded to vulnerable 
children.  It goes on to provide some background on the inclusion of a specific 
domestic abuse ground: 

• “Examples of these potential gaps are circumstances such as self-harm by a 
child, exposure to domestic abuse, and anti-social behaviour by a child that does 
not involve the commission of an offence.” (paragraph 200) 

• “The wording of the current grounds can result in the placing of unfair burdens 
(for example, where the mother of a child is asked to accept ‘lack of parental 
care’ grounds when her child has been exposed to domestic abuse).” (paragraph 
202) 

• “Some of the changes in the Bill directly address the issues raised by 
stakeholders [in response to consultation] e.g. removal of “glue-sniffing” grounds 
and the inclusion of “domestic abuse” grounds” (paragraph 208).  

21. During evidence-taking at Stage 1, Malcolm Schaffer of the Scottish Children’s 
Reporter Administration told the Education, Lifelong Learning and Culture 
Committee: 

“The one improvement that we might consider to the grounds in the bill is a 
definition of domestic abuse. We are all in favour of having a ground that relates 
to domestic abuse but, from agency practice in the past, we have seen some 
confusion about what that means. It would be helpful to have some guidance on 
that to help agency practice to develop.” (21 April, col 3453)1

                                            
1 A similar point was made in the SCRA’s written submission: “We welcome the introduction of the 
domestic abuse ground (f) though we consider it will be important to link the ground to a widely accepted 
definition of domestic abuse.”  
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22. The Committee noted this evidence in its Stage 1 report (6th Report, 2010, para 178) 
but drew no specific conclusion. 

23. The Family Law Association also gave evidence on this ground to the Education 
Committee, saying: 

“A new ground is being introduced dealing with children who “have a close 
connection with a person who has carried out domestic abuse”. This issue was 
previously dealt with rather obliquely by use of [section 52(2)(c) of the Children 
(Scotland) Act 1995] which allowed referral of a child who “is likely to suffer 
unnecessarily … due to a lack of parental care”. This was a somewhat oblique 
way of dealing with domestic abuse and a difficulty was often encountered if a 
parent who had also been suffering domestic abuse felt that blame was ascribed 
to her or him due to use of the term “lack of parental care”. The change is helpful 
as it spells out explicitly the issue of harm from domestic abuse and makes clear 
that responsibility for such abuse lies in the hands of the perpetrator, not the 
victim.”  

 
Conclusion 

24. It seems clear that the Scottish Government has deliberately chosen not to define 
“domestic abuse” in the context of the Children’s Hearings Bill – although this 
approach has attracted some controversy.  There may be a case for some 
consistency between different Bills in terms of whether the term is defined (and, if 
so, what that definition is), particularly as a definition given in one Act is liable to be 
used as an aid to interpretation of the same term in another Act. On the other hand, 
there may well be relevant differences between the contexts in which “domestic 
abuse” is used in these two Bills that justify a different approach in each case.   
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Justice Committee 
 

32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 
 

Letter from the Scottish Government on the Damages (Scotland) Bill 
 
Further to the written and oral evidence provided by the Scottish Government in 
connection with this Bill, the Committee will recall that as regards the operation of the 
multiplier in wrongful death cases, the Minister had suggested that: 
 

“independent expert views should probably be sought from e.g. the 
Government Actuary’s Department, the Actuarial Profession or the Ogden 
Tables Working Party. Because the position initially appeared quite 
straightforward, we did not do so specifically at the time of our consultation 
paper but, in light of the disagreement which that exercise highlighted, we 
would certainly have done so before introducing a Bill of our own. At the 
moment, however, pending consideration of any evidence that might be 
forthcoming from such sources and bearing in mind the commentary at 
Section D of the Ogden Tables, the Scottish Government remains inclined to 
support the SLC’s recommendation.” 

 
The Committee may wish to be aware that we have subsequently been in 
correspondence with Mr Robin de Wilde QC, Chairman of the Ogden Working Party.  
Mr de Wilde has helpfully advised that: 
 

• the position set out in Section D of the 6th Edition of the Ogden Tables 
remains valid; 

• since the 6th Edition was published, a case was heard in the Court of 
Appeal entitled Fletcher v. A. Train & Sons Limited (reported as A Train & 
Sons Ltd v Fletcher [2008] EWCA Civ 413 (24 April 2008)).  In that case the 
claimant [pursuer] was given permission to appeal to the House of Lords: 
that permission was given with the full approval of the Court (which is 
relatively unusual) which suggests that the Court considered that the 
present law is being wrongly applied (following the binding precedent of the 
previous decision in Cookson v. Knowles) and that the House of Lords 
should have the opportunity to reconsider the situation; 

• in that case the claimant did appeal to the House of Lords and there was a 
widespread expectation that the House of Lords would be likely to follow 
the Court of Appeal’s own instinct and overrule Cookson v. Knowles.  
However, while the appeal was commenced in the House of Lords, it was 
settled with the insurers before a judicial decision could be reached.  
Consequently, there was no opportunity for the House of Lords to overturn 
Cookson v. Knowles and, for the moment at least, this remain the binding 
precedent south of the border; 

• Anthony Carus, a consulting actuary and member of the Ogden Working 
Party, covers the topic in his article Fatal Accident Claims: Cookson v 
Knowles Revised in the Journal of Personal Injury Law 1. 

                                            
1www.sweetandmaxwell.co.uk/catalogue/edownloaddoc.aspx?sapmaterialnum=6855&productid=396
&filename=396_2009168_8347.pdf&fileserver=EPIC

1 
 

http://www.sweetandmaxwell.co.uk/catalogue/edownloaddoc.aspx?sapmaterialnum=6855&productid=396&filename=396_2009168_8347.pdf&fileserver=EPIC
http://www.sweetandmaxwell.co.uk/catalogue/edownloaddoc.aspx?sapmaterialnum=6855&productid=396&filename=396_2009168_8347.pdf&fileserver=EPIC
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Separately, but on the same topic, it is noteworthy that the Damages Working Party 
of the Actuarial Profession provided a response2 in 2007 to a consultation exercise, 
undertaken by the UK Government's Department for Constitutional Affairs, on the 
law on damages in England and Wales.  In that response it was noted that: 
 

“The Law Commission specifically suggested reform in the way that 
multipliers are to be calculated in fatal accident claims and in particular 
criticised the manner in which these are calculated from the date of death 
rather than from the date of trial. As noted, the Ogden Working Party did 
subsequently explain how the Ogden Tables might be used to implement 
reform but the Courts have apparently felt themselves bound by precedent in 
following Cookson v Knowles (1979) AC 556. 
 
“We encourage the Ministry of Justice not to lose sight of this issue as present 
practice is, as has been repeatedly explained, logically incorrect and its 
continuation perpetuates injustice.” 

 
I hope that this information is of interest to the Committee. 
 
I am copying this letter to Mr de Wilde and to Bill Butler MSP, as the Member in 
charge of the Bill. 
 
 
Paul Allen 
Civil Law Division 
Scottish Government 

                                            
2 www.actuaries.org.uk/sites/all/files/documents/pdf/responselawdamages-final.pdf
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