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JUSTICE COMMITTEE 
 

AGENDA 
 

22nd Meeting, 2009 (Session 3) 
 

Tuesday 1 September 2009 
 
The Committee will meet at 4.00 pm in Committee Room 2. 
 
1. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

the Knife Dealers (Licence Conditions) Order 2009 (SSI 2009/217); 
  
the Knife Dealers (Exceptions) Order 2009 (SSI 2009/218). 
 

2. Criminal Justice and Licensing (Scotland) Bill: The Committee will take 
evidence on the Bill at Stage 1 from— 

 
Kenny MacAskill MSP, Cabinet Secretary for Justice, George Burgess, 
Criminal Law and Licensing Division, Tony Rednall, Criminal Law and 
Licensing Division, Rachael Weir, Criminal Procedure Division, Craig 
McGuffie, Principal Legal Officer, Scottish Government Legal Directorate, 
and Denise McKay, Scottish Government Legal Directorate, Scottish 
Government. 
 

3. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 
will consider whether to accept into evidence further written submissions.  

 
4. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 

will consider the main themes arising from the evidence session. 
 
 

Andrew Mylne 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: andrew.mylne@scottish.parliament.uk 

MAILTO:andrew.mylne@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 1  

SSI cover note 2009-217 
 

J/S3/09/22/1 

The Knife Dealers (Licence Conditions) Order 2009 
(SSI 2009/217)  
 

  

SSI cover note 2009-218 
 

J/S3/09/22/2 

The Knife Dealers (Exceptions) Order 2009 (SSI 2009/218)  
 

  

Agenda item 2  

Supplementary written submission - Mairi Millar, Assistant 
Clerk to the City of Glasgow Licensing Board 
 

J/S3/09/22/3 

Note by the Clerks (private paper) 
 

J/S3/09/22/4 (P) 

Draft letter (private paper) 
 

J/S3/09/22/5 (P) 

Agenda item 3  

Note by the Clerks (private paper) 
 

J/S3/09/22/6 (P) 

 

http://www.opsi.gov.uk/legislation/scotland/ssi2009/ssi_20090217_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2009/ssi_20090217_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2009/ssi_20090218_en_1
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JUSTICE COMMITTEE 

 
22nd Meeting, 2009 (Session 3), Tuesday 1 September 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Knife Dealers (Licence Conditions) Order 2009 (SSI 2009/217) 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

27 August 2009 

Justice Committee deadline to 
consider SSI: 

14 September 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (please see the Annexe) 

Purpose of Instrument: Sections 27A to 27S of the Civic Government 
(Scotland) Act 1982 were inserted by the 
Custodial Sentences and Weapons (Scotland) 
Act 2007. They make dealing in knives an 
activity that can only be carried on with a 
licence issued by the local authority. 
 
This Order sets out the mandatory conditions 
that a licensing authority must attach to any 
knife dealers licence that is issued. The 
licensing authority may attach any other 
condition it deems appropriate to licences 
issued in its area, or to a particular licence. 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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Annexe 
 

The Knife Dealers (Licence Conditions) Order 2009 (SSI 2009/217) 

1. The Order prescribes the mandatory conditions to be attached to licences issued 
to knife dealers. 

2. Sections 27A to 27S of the Civic Government (Scotland) Act 1982 were inserted 
by the Custodial Sentences and Weapons (Scotland) Act 2007.  They make dealing 
in knives an activity that can only be carried on with a licence issued by the local 
authority.   

3. Section 27C requires any licensing authority granting or renewing a licence to 
attach such conditions as are specified by order of the Scottish Ministers.  The Order 
is made under this power.  Article 3 specifies conditions to be attached to all 
licences.   

4. Section 27C(1) confers on Ministers the power to specify mandatory conditions, 
but it is section 27C(2) that permits the application of different conditions to different 
classes of article.  Section 27C(2) is expressly invoked in the preamble and appears 
to have been relied on for the purpose of imposing additional mandatory conditions 
in relation to dealing in swords.  It is therefore necessary for this provision to be in 
force or otherwise available to Ministers. 

5. Correspondence between the legal advisers and the Scottish Government is 
reproduced in the Appendix. 

6. In its response, the Government has advanced two alternative grounds for 
invoking section 27C(2).  The first is that on a proper construction, commencement 
order 2007/431 brings into force all parts of section 27C in so far as necessary to 
make orders under section 27C(1)(a).  As 27C(2) explains the scope of 27C(1)(a) 
then the Government considers it is clear it has been commenced for this purpose. 

7. The Committee agree that it is necessary to consider the Government’s second 
argument on anticipatory exercise of powers.  Schedule 1, Paragraph 10 of the 
Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 provides that where 
an Act does not come into force immediately on the granting of Royal Assent, 
powers conferred by the Act may be exercised before the Act comes into force so far 
as may be necessary or expedient for the purpose of giving full effect to the Act at 
the time when it comes into force, unless the contrary intention appears. 

8. In this case there appears to be no evidence of intention that paragraph 10 
should not be invoked and it does appear expedient that section 27C(2) should be 
given effect to the extent of enabling regulations specifying additional mandatory 
conditions for dealing in swords to be in place when the licensing regime comes into 
force on 1st September.  

9. In conclusion, the committee is satisfied that the power in section 27C(2) can 
properly be exercised notwithstanding the doubt as to whether it has clearly been 
brought into force for the relevant purpose.   
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10. The Committee therefore reports that an explanation as to the powers used 
to make the instrument was sought from the Government and that it is 
satisfied with the response and the instrument. 

Appendix 

The Knife Dealers (Licence Conditions) Order 2009 (SSI 2009/217) 
 
On 12 June 2009 the Scottish Government was asked: 
 
1. Given that section 27C of the Civic Government (Scotland) Act 1982 is only 
currently commenced by SSI 2007/431 for the purpose of enabling orders under 
section 27C(1)(a) and section 27C(2) would therefore not appear to be in force until 
1 September 2009 by virtue of SSI 2009/197 to explain how the powers on which 
Ministers rely to make this Order are considered to be in force for that purpose? 
 
The Scottish Government responds as follows: 
 
2. The Knife Dealers (Licence Conditions) Order 2009 cites the powers in section 
27C(1) and (2) of the Civic Government (Scotland) Act 1982. The Order sets out 
mandatory conditions that a licensing authority must attach to knife dealer's licence. 
The power to make these conditions is set out in section 27C(1)(a) of the 1982 Act. 
The Order sets out additional mandatory conditions to be attached to knife dealer's 
licences where the dealer deals in swords. Section 27 C(2) of the 1982 Act provides 
that an order under section 27C(1)(a) may provide for different conditions to apply to 
different articles or different classes of articles. The Order is to come into force on 
1st September 2009. 
 
3. Section 27C is inserted into the 1982 Act by section 58 of the Custodial 
Sentences and Weapons (Scotland) Act 2007. Section 58 was commenced on 1st 
November 2007 for the purpose of enabling Scottish Ministers to make orders under 
certain provisions including section 27C(1)(a) of the 1982 Act (SSI 2007/431). So 
section 58 was not commenced just for the purpose of inserting section 27C(1)(a) 
into the 1982 Act but for the purposes of enabling Orders under that provision to be 
made. Given that section 27C(2) only clarifies the extent of the power in section 
27C(1)(a) we consider that section 27C(2) was commenced by SSI 2007/431 as it is 
a provision that enables Ministers to make an order under section 27C(1)(a). Section 
58 is commenced for the purpose of inserting section 27C, to the extent it is not 
already in force, on 1st September 2009 (SSI 2009/197).  
 
4. In any event paragraph 10 of Schedule 1 to the Scotland Act 1998 (Transitory 
and Transitional Provisions) (Publication and Interpretation etc. of Acts of the 
Scottish Parliament) Order 1999 (SI 1999/1379) provides for the anticipatory 
exercise of powers. This paragraph provides that where a provision in an Act of the 
Scottish Parliament doesn't come into force on Royal Assent and confers power to 
make subordinate legislation then that power can be exercised at any times after 
Royal Assent as far is necessary or expedient for the purpose of bringing any 
provision of the Act into force. This paragraph doesn't apply if the contrary intention 
is shown. We do not think that there is anything in the wording of section 58 of the 
2007 Act that displaces the effect of paragraph 10. Consequently we consider that 
paragraph 10 can be relied on to commence section 58 of the 2007 Act for the 
purposes of making an Order under section 27C(2) of the 1982 Act. 
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JUSTICE COMMITTEE 

 
22nd Meeting, 2009 (Session 3), Tuesday 1 September 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Knife Dealers (Exceptions) Order 2009 (SSI 2009/218) 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

27 August 2009 

Justice Committee deadline to 
consider SSI: 

14 September 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (please see the Annexe) 

Purpose of Instrument: Sections 27A to 27S of the Civic Government 
(Scotland) Act 1982 were inserted by the 
Custodial Sentences and Weapons (Scotland) 
Act 2007. They make dealing in knives an 
activity that can only be carried on with a 
licence issued by the local authority. 
 
This Order excludes certain types of knife and 
certain activities from the scope of the 
provisions regarding the licensing of knife 
dealers. 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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Annexe 
 

The Knife Dealers (Exceptions) Order 2009 (SSI 2009/218)  

1. This Order has the effect of excluding from the scope of the provisions regarding 
the licensing of knife dealers certain types of knife and certain activities. 

2. Sections 27A to 27S of the Civic Government (Scotland) Act 1982 were inserted 
by the Custodial Sentences and Weapons (Scotland) Act 2007, which makes dealing 
in knives an activity that can only be carried on with a licence issued by the local 
authority.   

3. Correspondence between the legal advisers and the Scottish Government is 
reproduced in the Appendix. 

4. The issue raised with the Government concerns the certainty of the scope of the 
exception to the licensing requirement introduced by Article 3.  A person teaching 
another person in the sport of fencing who hires, lends or gives a fencing sword to 
the person under tuition is not to be treated as carrying on the business of a dealer 
and is therefore exempt from the licensing requirement.   

5. The exemption depends on the teacher being a person who is “qualified to teach 
the sport”.  However, this term is not defined in the order. The Committee considers 
that its meaning is uncertain as it could refer only to teachers holding a formal 
coaching qualification from an accreditation organisation but might equally 
encompass persons qualified to teach simply by virtue of skill, experience and 
aptitude.  The issue is one of some practical significance as a person who incorrectly 
relies on the exemption would be guilty of the offence of dealing without a licence. 

6. The response acknowledges that the term “qualified to teach” is not defined and 
has no set meaning.  Nevertheless, the Government is satisfied that the exception is 
sufficiently certain for individuals to rely upon it. 

7. However, the committee considers that there is uncertainty as to the class of 
persons who would be exempt from the licensing requirement by virtue of Article 3 
and the meaning of the Article could be clearer. 

8. The Committee reports the instrument to the lead committee and the 
Parliament on the grounds that its meaning could be clearer in relation to the 
extent to which persons are to be treated as “qualified to teach” fencing. The 
Committee considers clarity particularly important here since only “qualified” 
persons who hire etc. a fencing sword will be exempt from the requirement to 
hold a licence and hiring etc. a sword without a licence is to be a criminal 
offence from 1 September 2009. 
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Appendix 
 

The Knife Dealers (Exceptions) Order 2009 (SSI 2009/218) 
 
On 12 June 2009 the Scottish Government was asked: 
 
1. Given that: 

o Section 7 of the Civic Government (Scotland) Act makes it an offence 
to do anything for which a licence is required without having such a 
licence;  

 
o The exception to the requirement for a licence provided by article 3(1) 

of the Order is afforded only to persons who are "qualified to teach" the 
sport of fencing;  

 
o The meaning of this expression is not defined and it is unclear whether 

it is intended to include only a particular formal qualification or whether 
it also includes persons qualified by reason of skill, experience and 
aptitude and if so how that is to be assessed; 

 
the Scottish Government is asked to explain what is meant by the expression 
"qualified to teach" and whether there is sufficient certainty as to the circumstances 
in which article 3(1) would apply, and accordingly as to the circumstances in which 
the exception from the offence in section 7 applies. 
 
The Scottish Government responds as follows: 
 
2. Article 3 of the Knife Dealers (Exceptions) Order 2009 provides an exception 
where A is teaching B the sport of fencing. For this exception to apply A must be 
qualified to teach B in the sport. This exception is not defined. The words "A is 
qualified to teach B in the sport" need to be given their normal meaning and it will be 
for the courts to determine whether a particular person is qualified to teach the 
person being taught. How a person demonstrates that he or she is qualified to teach 
a particular person will be a matter for him or her. It is possible that what constitutes 
being "qualified to teach" could vary according to the circumstances. We consider 
that the exception is sufficiently certain for individuals to rely upon it. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Supplementary written submission from Mairi Millar, Assistant Clerk to the City 
of Glasgow Licensing Board 

 
The provisions contained within the Licensing (Scotland) Act 2005 make the 
administrative process in relation to occasional licences an unduly onerous one for 
both applicants and Licensing Boards.  
 
Due to the requirement to allow 21 days for consultation with the Police and 
Licensing Standards Officers on each occasional licence application, together with 
the possibility of having to hold a meeting of the Licensing Board (or alternatively 
allow the applicant an opportunity to respond to any comments received), 
applications for events in unlicensed premises require to be lodged not less than 6 
weeks prior to the date on which the licence is intended to take effect. In many 
cases, due to the nature of the event, this may not be possible.  
 
The current provisions also remove a significant degree of discretion on the part of 
the Licensing Board. For example, the only matters that the Clerk or the Board can 
take into account in determining an application are comments by the Police, 
Licensing Standards Officers or an objection or representation. This precludes the 
Licensing Board from taking account of any issues arising from the local knowledge 
of the members or from allowing consultation with other council sections such as 
building control or environmental health, whose comments do not take the form of 
either an objection or representation.  
 
In my view the answer to this difficulty is to substantially amend the provisions 
contained within sections 56 to 60 of the Licensing (Scotland) Act 2005 so as to 
essentially revert to the process contained within sections 33 and 34 of the Licensing 
(Scotland) Act 1976.  
 
If the option of substantially amending sections 56 to 60 of the 2005 Act is not 
favoured, then I would respectfully suggest that further consideration is given to 
whether the proposed amendments within the Criminal Justice and Licensing Bill are 
appropriate. The proposed amendment to allow the consultation period to be 
reduced down to not less than 24 hours where the application requires to be dealt 
with “quickly” does not appear to take into account that every application requires to 
be advertised for a period of 7 days. Given this requirement, there would seem little 
point in enabling the consultation period to be reduced down to not less than 24 
hours as this will create a degree of expectation that an application can be dealt with 
essentially in a few days.  
 
As the licensing section is now processing applications for occasional licences, I can 
now say (with the benefit of experience) that applicants are finding the statutory 
prescribed forms both cumbersome and confusing. In turn the amount of information 
which the Licensing Board has to process is excessive. Licensing Boards should be 
able to develop their own forms, or alternatively further consultation should be 
carried out with Clerks to devise a more “user friendly” application.    

1 
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The administration of occasional licences becomes ever more problematic in terms 
of the information which requires to be retained in the Licensing Register maintained 
by Licensing Boards. The Licensing Register (Scotland) Regulations 2007 require 
that copies of each application form for an occasional licence, together with a record 
of the decision, are to be retained for five years.  The Glasgow Licensing Board 
processes approximately 4,000 to 5,000 occasional licence applications per annum. 
While the licensing section has a very sophisticated software system, it is anticipated 
that the storage of this amount of data will be significantly challenging. It is unclear 
what benefit is to be derived from retaining information in relation to short-life events 
for a period of five years.  
 
All of the above is to be achieved for a fee of £10 per application. This does not 
reflect the amount of processing required.  
 
In conclusion, and in my own personal view, the arrangements for occasional 
licences under the 2005 Act have no discernable positive impact on either Licensing 
Boards or applicants. The situation is not improved by the amendments proposed in 
the new Bill. 
 
 
Mairi Millar 
Assistant Clerk to the City of Glasgow Licensing Board 
19 August 2009 
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