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JUSTICE COMMITTEE 
 

AGENDA 
 

21st Meeting, 2009 (Session 3) 
 

Tuesday 23 June 2009 
 
The Committee will meet at 9.00 am in Committee Room 1. 
 
1. Criminal Justice and Licensing (Scotland) Bill: The Committee will take 

evidence on the Bill at Stage 1 from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
George Burgess, Criminal Law and Licensing Division, Wilma Dickson, 
Community Justice Services Division, Rachel Rayner, Scottish 
Government Legal Directorate, Rachael Weir, Criminal Procedure 
Division, and Denise McKay, Scottish Government Legal Directorate, 
Scottish Government. 
 

2. Subordinate legislation: The Committee will take evidence on the Debt 
Arrangement Scheme (Scotland) Amendment Regulations 2009 (SSI 2009/234) 
from— 

 
Yvonne Gallacher, Chief Executive, Money Advice Scotland; 
 
Vida Gow, Money Advice Co-ordinator, Citizens Advice Scotland; 
 

and then from— 
 

Fergus Ewing MSP, Minister for Community Safety; 
 
Gillian Thompson, Chief Executive, and Sharon Bell, Head of Policy 
Development Branch, Accountant in Bankruptcy. 
 

3. Subordinate legislation: Robert Brown MSP to move S3M-4434— 
 

That the Justice Committee recommends that nothing further be done 
under the Debt Arrangement Scheme (Scotland) Amendment Regulations 
2009 (SSI 2009/234). 
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4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2009 
(SSI 2009/203). 
 

5. Budget process 2010-11 – appointment of adviser (in private): The 
Committee will consider a list of candidates for the post of adviser for its 
scrutiny of the Scottish Government's draft budget 2010-11. 

 
6. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 

will consider the main themes arising from the evidence sessions, in order to 
inform the drafting of its report. 

 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk 

mailto:douglas.wands@scottish.parliament.uk
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Supplementary written submission from the Scottish Prison Service 
 

Background 
 
The SPS undertook to respond to three questions posed by members of the 
Justice Committee in its meeting on Tuesday 9 June 2009. These responses 
are provided here. 
 
Untried Prisoners (Col. 2038 of the Official Report of the meeting)  
 
As at the evening of the 15th June 2009, there are 1,359 prisoners whose 
status is Untried, and a further 332 prisoners whose status is currently 
convicted awaiting sentence. These figures compare to a current total prison 
population in 8,174. 
 
We do not hold data on the number of prisoners who are awaiting trial on 
summary matters, separate from the remainder of the untried population 
above. 
 
Time Spent processing Admissions (Col. 2040) 
 
In 2008/09, prisoners commenced 23,217 periods in custody (admissions). Of 
these admissions, 5,710 were by prisoners whose most serious sentence was 
a conviction of less than 6 months.  
 
This figure differs from the number of receptions shown in the Statistical 
Bulletin (8,191 in 2007/08), which measures the number of custodial 
sentences imposed. The remaining receptions (estimated at 2,500 per 
annum) would be existing prisoners who attend court for subsequent 
convictions. These prisoners would experience a reduced process on their 
subsequent return to prison as the majority of induction work would already 
have been completed. 
 
An exercise has been undertaken to estimate the average time taken to 
process a short term admission and liberation. This exercise has only included 
the “marginal” time spent exclusively on that prisoner, so, for example, time 
spent in an induction class which would have been operating anyway has not 
been included. 
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This exercise has yielded the following average times to process short term 
prisoners: 
 

Function Admission 
(minutes) 

Liberation 
(minutes) 

Reception 37 25 
Health Care 37 10 
Admin 72 27 
Residential 83 15 
Link Centre – SPS Staff 23 27 
Link Centre – Contractors 147 185 

 
It should be noted that the fluctuations around these averages are large and 
are dependent upon factors including whether the person has been in custody 
previously, the complexity of their needs and their vulnerability 
 
The tables in Annexe A show the estimate of staff time in a year spent 
processing the Admission and Liberation of 50% of those prisoners whose 
most serious sentence was a conviction of less than 6 months. The figures 
shown here are based on the assumption of a reduction of 50% from the 
current levels. All figures are shown in hours, and should be taken in the 
context that a member of staff’s working year is around 1,658 hours long. 
HMPs Addiewell and Kilmarnock have been modelled as running similar 
processes to public sector establishments – this may not, however, be the 
case and the time spent on these processes at these establishments may be 
greater or shorter. 
 
As can be seen in Annexe A, while there is the potential to release staff to 
undertake other duties for part of their working day, it is not possible to 
generate cash releasing savings from the modelled reduction in Admissions 
and Liberations.  
 
A summary of the staff time (in hours) which could potentially be re-deployed 
according to this model is as followed: 
 

 Admission 
(hours) 

Liberation 
(hours) 

Total 
(Hours) 

Potential SPS Staff Time 
Re-allocation 

10,954 4,125 15,079 

Modelled Private Sector 
Staff Time 

1,021 769 1,790 

Potential Contractor Staff 
Time 

6,979 8,761 15,740 

 
Comparison between Resources for Short Term and Long Term 
Prisoners (Cols. 2038/9) 
 
Mr Ewart’s statement to the Justice Committee was correct. There is no 
financial mechanism in place to separate or compare the costs of Short Term 
and Long Term prisoners. 
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Appendix A 
 

   Receptions 

   (Hours per Annum) 

 

Half of 
Admissions 

under 6 
months 

convicted  Reception 
Health 
Care Admin Residential 

Link 
Centre 
- SPS 
Staff 

Link Centre - 
Contractors   

Barlinnie 
882  539 539 1,053 1,224 343 2,155 5,852 

Aberdeen 
127  77 77 151 176 49 309 840 

Cornton 
Vale 224  137 137 267 310 87 546 1,484 
Dumfries 

111  68 68 132 153 43 270 734 
Edinburgh 

432  264 264 516 600 168 1,056 2,868 
Glenochil 
Prison 0  0 0 0 0 0 0 0 
Greenock 

209  127 127 249 290 81 510 1,384 
Inverness 

151  92 92 180 210 59 369 1,002 
Perth 

379  232 232 453 526 147 926 2,516 
Polmont 

99  61 61 118 138 39 242 657 
Shotts 

0  0 0 0 0 0 0 0 
Kilmarnock 

216  132 132 258 300 84 528 1,434 
Open 
Estate 0  0 0 0 0 0 0 0 
Addiewell 

28   17 17 33 38 11 67 183 

 2,855  1,745 1,745 3,410 3,965 1,110 6,979 18,954 
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   Liberations 

   (Hours per annum) 

 

Half of 
proportion 

of 
liberations 

under 6 
months 

convicted  Reception 
Health 
Care Admin Residential 

Link 
Centre 
- SPS 
Staff 

Link Centre - 
Contractors   

Barlinnie 
697  290 116 310 174 310 2,149 3,349 

Aberdeen 
102  42 17 45 25 45 314 490 

Cornton 
Vale 162  67 27 72 40 72 498 777 
Dumfries 

59  25 10 26 15 26 182 283 
Edinburgh 

318  132 53 141 79 141 980 1,528 
Glenochil 
Prison 202  84 34 90 50 90 622 969 
Greenock 

91  38 15 41 23 41 282 439 
Inverness 

66  28 11 30 17 30 205 319 
Perth 

312  130 52 139 78 139 962 1,499 
Polmont 

323  135 54 144 81 144 996 1,553 
Shotts 

25  10 4 11 6 11 77 120 
Kilmarnock 

196  81 33 87 49 87 603 940 
Open 
Estate 39  16 6 17 10 17 119 185 
Addiewell 

251   104 42 111 63 111 773 1,205 

 2,841  1,184 474 1,263 710 1,263 8,761 13,655 
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   Total Staff Time Saved 

   (Hours per annum) 

   Reception 
Health 
Care Admin Residential 

Link 
Centre 
- SPS 
Staff 

Link Centre - 
Contractors   

Barlinnie 
  829 655 1,363 1,399 653 4,304 9,201 

Aberdeen 
  120 94 196 201 94 624 1,330 

Cornton 
Vale   204 164 339 351 159 1,045 2,260 
Dumfries 

  92 77 158 168 69 452 1,017 
Edinburgh 

  396 317 657 679 309 2,036 4,396 
Glenochil 
Prison   84 34 90 50 90 622 969 
Greenock 

  165 143 290 312 122 791 1,823 
Inverness 

  120 103 210 226 88 574 1,322 
Perth 

  362 284 591 604 286 1,888 4,015 
Polmont 

  195 114 262 218 182 1,238 2,210 
Shotts 

  10 4 11 6 11 77 120 
Kilmarnock 

  213 165 345 349 171 1,131 2,374 
Open 
Estate   16 6 17 10 17 119 185 
Addiewell 

  121 59 144 101 122 840 1,387 

   2,929 2,218 4,673 4,676 2,373 15,740 32,609 
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JUSTICE COMMITTEE 

 
21st Meeting, 2009 (Session 3), Tuesday 23 June 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Debt Arrangement Scheme (Scotland) Amendment 
Regulations 2009 (SSI 2009/234) 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

18 June 2009 

Justice Committee deadline to 
consider SSI: 

14 September 2009 

  
Motion for annulment lodged: Yes 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: These Regulations amend the Debt 
Arrangement Scheme (Scotland) 
Regulations 2004 following a review of the 
scheme in October 2008. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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Justice Committee 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 2009 
(SSI 2009/234) 

 
Written submission from Money Advice Scotland 

 
Background to Money Advice Scotland  
 
Money Advice Scotland is the national umbrella organisation in Scotland 
which promotes the development of free, independent, impartial and 
confidential money (debt) advice. Our mission is to “raise standards in money 
advice in Scotland”. Its members range from local authorities, CABx, law 
centres, who are full members, through to credit organisations (including debt 
collection), housing associations, insolvency practitioners, amongst others, 
who are associates of the organisation. As such we are a broad church.  
 
The development of the Debt Arrangement Scheme 
 
Money Advice Scotland was involved in the “Striking the Balance” group, 
whose report influenced the development of the Debt Arrangement Scheme, 
which was underpinned by the need for quality money advice. To that end 
“approved advisers” were required under the Scheme, to enable debtors to 
make an application for a Debt Payment Programme (DPP), which is seen as 
a debt management tool as debtors are paying off their debts, with no write off 
other than interest. The scheme was seen to particularly help homeowners, 
who were perhaps struggling with secondary creditors (e.g. credit cards, loans 
etc) and who couldn’t make contractual payments. 
 
Money Advice Scotland, together with Citizens Advice Scotland, formed the 
partnership MATRICS (Money Advice Training Resources, Consultancy 
Services) which together delivered the above mentioned services, and once 
named in legislation provided the training and certification for the Debt 
Arrangement Scheme. Currently, The Accountant in Bankruptcy provides the 
current Approval, which involves ensuring that the adviser has a certificate 
from MATRICS, and is a fit person to hold approved status. The approval 
includes checks such as Disclosure Scotland, register of insolvencies etc. 
Only once the DAS Administrator is satisfied then approval is given.  
 
Current system of certification 
 
Currently the advisers, in order to be approved, require to be trained to 
required levels, and demonstrate competence through their casework, which 
includes initial submission of 6 cases, and once approved for 3 years, spot 
checking of case work at 6,18 and 34 months. This system has enabled 
MATRICS to ensure that the quality of the casework (not just DAS clients) is 
up to standard. The money advisers currently have responsibility for variations 
and revocations of cases, as well as annual reviews.  
 
Whilst there are not “approved money advisers” across all local authority 
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areas, usually a debtor will be able to access an approved adviser in a 
neighbouring one, or alternative arrangements made.  
 
DAS – has it worked for debtors and creditors alike? 
 
It is our view that The Debt Arrangement Scheme as a whole has worked for 
many people in Scotland, and has avoided repossession, failing health, 
especially where debtors have become burdened with the debt and are 
suffering from mental health issues.  
 
The system enables anyone, who has made payments offers (with no 
minimum level) to offer creditors, and where the creditors have consented or 
deemed to have consented, access to a Debt Payment Programme. The 
legislation is intended to give people an option to pay back all of their debt, 
and which keeps them out of insolvency, and furthermore avoids problems 
with possible repossession. Effectively the programme is based on what 
debtors can afford to pay, and the priority creditors (mortgage etc) will be paid 
first and then any disposable income would be distributed to the secondary 
creditors on a pro rata basis. Providing payments are maintained then the 
debtor should be free of diligence and interest will be frozen and, providing the 
programme is completed will be written off.  
 
We know from speaking to members that the DAS has worked for those who 
have entered the scheme. It does currently exclude those who only have one 
debt,. So the changes are welcome to include this in the new Regulations.  
 
The new proposed Regulations 
 
We have concerns regarding the proposed Regulations on a number of 
counts. 
 

1. Access by debtors. Regulation 3b states that “an application (for a 
DPP) is sent by electronic means and whilst Regulation 8b(4) the DAS 
Administrator may accept applications sent other than by electronic 
means, where it considers it to be reasonable to do so. Without knowing 
the reasonableness test it is difficult to know how many people will be 
denied access to the scheme. We would ask that the Regulation be 
amended and have the requirement on the DAS Administrator to provide 
the application in other forms. To do otherwise could, in our view breach 
Humane Rights. We are concerned that debtors won’t always have access 
to the internet, and indeed some who previously did have access, may 
have cancelled it due to attempting to reduce outgoings.  
 
2. Removal of approved money advisers from the Scheme. We are 
seriously concerned that if the need for approved money advisers is 
removed from the scheme, that debtors will in fact enter into a Debt 
Arrangement scheme applications, without proper structured advice from a 
specialised money adviser. The adviser requires to go through the 
following with a client before arriving at the conclusion the DAS is the best 
option. 
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a. Review of clients overall family and financial situation taking into 

account all outgoings, including priority debts, outstanding 
balances, rates of interest 

b. Checking agreements are executed agreements under the 
Consumer Credit Act (if applicable) 

c. Checking liability for debt 
d. Checking for any benefits entitlements, or allowances due which 

would maximise the income available to creditors 
e. Apply for backdating of benefits 
f. Write to creditors 
g. Draw up a financial statement and Repayment programme 
h. Negotiate with creditors 
i. Make offers 
j. Set up the programme and collate creditor responses 
k. Review of cases and application for variation etc. where 

circumstances change 
 

We don’t accept the arguments put forward that DPP’s beyond 10 years 
are not workable. This proposed system supposes that a programme will 
last 8.33 years. Many people are on voluntary repayment programmes for 
longer, and without legal protection, which DAS affords.  The money 
adviser will take account of all circumstances and will have worked with 
the client to look at future impacts on income, including for example, 
pension lump sums, insurance policies etc which will be used to pay off the 
debt. Without the intervention of the money adviser will result in 
applications being made by the debtor with incomplete information, and 
programmes which will fail due to over assessment of available income. 
The same will apply to when a debtor makes an application for a variation. 
We know that debtors will be encouraged to take advice, but that is 
different from actually seeking advice, and a debt solution found. 

 
3. Regulation 26A . Again we have serious concerns that the Regulations 
are bringing in a minimum requirement for £100 or 1% of the total amount 
of the debt included in the programme. The DAS scheme is now being 
referred to as a middle class product, and as such by inference it will 
probably exclude many people who previously would have paid up to £100 
but no more than. Our concerns are what will happen to those who do 
have less than £100 to pay, and are homeowners, but not exclusively. 
DAS was hailed as the debt management tool helping keep people in their 
homes, and if the changes are made it will likely result in fewer people 
accessing it, and more people losing their homes, as they will not be able 
to access other solutions without penalty. We have spoken to our 
members who are DAS approved advisers and they have serious 
concerns about the minimum period as this impact on their clients. See the 
Appendix for examples of the impact of the proposed policy on existing 
DAS cases held by money advisers. Without any safety net in place, many 
of the debtors will fall through the system, and possibly end up being 
bankrupt, and homeless. We are unconvinced that the £100 or 1% of the 
total debt (whichever is the greater) as a monthly payment is a move 
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forward, rather a step back. We can see that the “new DAS” product will 
enable many debtors with middle class disposable income above £100 to 
access the scheme, but it will leave many out in the cold who do not wish 
to go bankrupt. Also, without proper advice, the outcome may be a short 
term gain but longer term pain. 

 
Additional comments 
 
It has been well documented that the money advice field is overwhelmed with 
cases, and waiting lists are as long as 12 weeks. In addition new measures 
with regard to Mortgage to Rent and Shared equity will also increase 
demands on the services. However, to fast track the scheme and strip out 
good quality holistic money advice is not the solution to the problem. 
 
Also, there was an expectation there would be a consultation period prior to 
the Regulations being laid, and that didn’t take place with the whole sector. 
MAS did however have an opportunity to comment to the Accountant in 
Bankruptcy on the proposals. We know however, from speaking to our 
members who are creditor organisations or debt management companies that 
they are also concerned there has been no consultation and as such it has 
been difficult in terms of business continuity. For example what changes they 
need to make to systems/policies or procedures to encompass the proposed 
changes. Concern has also been expressed that the Regulations were not 
available on the website when laid, and there was a delay, which has resulted 
in others not being able to access the Regulations, timeously in order to make 
representations to the Committee. 
 
Yvonne Gallacher, 
Chief Executive, Money Advice Scotland 
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Appendix 
 

DAS Survey 
 
The survey was carried between the 7 and the 15th of June 2009, using 
information provided by 9 agencies and the caseloads of 21 Approved Money 
Advisers. The agencies included were 2 CABx and 7 local authorities.  
 
A total of 424 cases were surveyed throughout the 9 agencies and focused 
primarily on three issues: 
 

• How many of the Approved Money Advisers’ current caseload of DPPs 
would fail under the proposed regulations, due to client’s making 
payments of less than £100 per month; 

 
• How many of the Approved Money Advisers’ current caseload of DPPs 

would fail under the new proposed regulations, due to client’s making 
payments of less than 1% of the total amount of debt included in the 
programme; 

  
• Two advisers were asked an additional question, that is, where cases 

they had failed, how many were homeowners? 
 
Contributions of less than £100  
 

• Of the 424 cases surveyed, it was found a total of 92 would have failed 
the conditions of the new scheme as the client was making payments 
of less than £100.  

 

78%

22%

Paying more than £100

Paying less than £100

 
 

• This accounted for 22% of the cases surveyed that would fail. In some 
agencies surveyed, however, this figure rose to over 70% of cases, 
with the median being 26.77%. 
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Contributions of 1% or less 
 

• Of the 424 cases surveyed, it was found 130 of the cases would have 
failed as the clients were paying less than 1% of the total debt included 
in the Debt Payment Programme per month. 

 

69%

31%
Paying more than 1%

Paying less than 1%

 
 

• This accounted for 31% of cases failing and in some agencies the 
number of failures rose to over 70%, with the median being 32.68%. 

 
Homeownership and failing cases 
 
In the case of one of the local authority adviser, all nine of his cases would fail 
on the grounds the clients were paying less than 1%. A further local authority 
adviser found that 38 out of 47 of her cases would fail due to the clients 
paying less than 1%. In both cases, 100% of the cases failing involved 
homeowners. 
 
In the survey carried out by a CAB, 23 out of the 43 case that failed, 53% of 
the cases involved clients who were homeowners.  
 
It is clear that for debtors, DAS has been not only as a debt management tool, 
but a home protection scheme, protecting debtors with homes from insolvency 
and having their assets realized.  
 
The DAS is a Scheme is intended for clients who cannot only maintain their 
continuing liabilities, such as mortgages, but also have surplus income to pay 
their unsecured debts, but cannot meet these contractual obligations to these 
creditors. In other words the debts are re-scheduled. 
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Justice Committee 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 2009 
(SSI 2009/234) 

 
Written submission from Citizens Advice Scotland 

 
Citizens Advice Scotland and its 71 CAB offices form Scotland's largest 
independent advice network. CAB advice services are delivered through 199 
service points throughout Scotland, from the islands to city centres. 
 
The CAB service aims: 
 

• to ensure that individuals do not suffer through lack of knowledge of 
their rights and responsibilities, or of the services available to them, 
or through an inability to express their need effectively; 

 
and equally 

 
• to exercise a responsible influence on the development of social 

policies and services, both locally and nationally. 
 
The CAB service is independent and provides free, confidential and impartial 
advice to everybody regardless of race, sex, disability or sexuality. 
 
Summary 
 
1. The draft regulations introduce a number of key changes to the Debt 
Arrangement Scheme (DAS) which are: 
 

• The removal of compulsory money advice from the application 
process 

• The introduction of an electronic application process allowing 
debtors to apply directly for DAS 

• A minimum payment threshold set at £100 per month or 1% of the 
total debt whichever is the higher 

• A maximum repayment period fixed at 100 months 
• The widening of the scheme to allow for debtors with a single 

debt to access DAS 
• The diminution of the role of money advisers, due to the transfer 

of administration to the DAS Administrator for all existing and new 
cases 

 
2. While some of these changes are to be welcomed, particularly the 
increased access for single debt debtors, others are a cause for concern for 
the CAB service, particularly: 
 

• The introduction of a minimum payment and a maximum term for 
debt payment programmes 
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• The lack of money advice throughout the process 
 

3. While opening up the scheme to a new range of debtor, the changes will 
also reduce access for the existing group of debtors who can currently access 
the scheme. The changes may also result in debtors inappropriately applying 
to the scheme due to the absence of money advice. 
 
Background 
 
4. Citizens Advice Scotland (CAS) is the umbrella organisation for 
Scotland’s network of 71 Citizens Advice Bureau (CAB) offices. These 
bureaux deliver frontline advice services throughout nearly 200 service points 
across the country, from the city centres of Glasgow and Edinburgh to the 
Highlands, Islands and rural Borders communities. 
 
5. In 2007/08, Scottish bureaux dealt with 90,145 new consumer debt 
enquiries, representing more than 250 debt issues brought to Scottish 
bureaux every day of the year. Consumer debt remains the most common 
single issue that clients bring to bureaux. 
 
6. The Debt Arrangement Scheme (DAS) was introduced by the Debt 
Arrangement Scheme and Attachment (Scotland) Act 2002, and launched in 
November 2004. CAS had been involved in its development for almost 15 
years, and were critical of the original scheme due to the absence of 
compulsory composition for debt (debt write off), and freezing of interest and 
charges. 
 
7. The scheme was amended on 30 June 2007, to allow for the freezing of 
interest and charges as soon as a Debt Payment Programme (DPP) under 
DAS is put in place. Applications to DAS have increased following the reforms 
to the programme. 
 
8. However, in September 2008, CAS published a research report1 looking 
at the impact of the changes made to DAS on CAB debt clients. The report 
found that despite the amendments to the scheme: 
 

• Four in every five CAB debt clients still cannot qualify for DAS, 
mainly due to insufficient disposable income to offer to creditors 

• One in every five CAB debt clients who did have some disposable 
income to offer to creditors were excluded from DAS as their 
debts would take too long to repay 

• One in every four CAB debt clients could not access DAS or any 
other debt management option 

• One in every ten CAB debt clients had debts of over £10,000 but 
had no access to any debt management option 

 

                                                 
1 Restricted Access The Debt Arrangement Scheme based on the evidence of citizens advice 
bureau clients across Scotland CAS September 2008 
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9. CAS is of the view that the current proposals will reduce access for CAB 
debt clients in general, despite increasing access for single debt clients. 
 
The Reforms 
 
Minimum Payments and Maximum Term 
 
10. A major proposal in the new regulations is the introduction of a minimum 
monthly payment of £100, or 1% of the debt whichever is greater. This means 
that the maximum length of a Debt Payment Programme (DPP) will now be 
set at 100 months, or 8 years and 4 months. 
 
11. We are concerned that the inclusion of both these amendments will 
exclude a number of clients who would previously have had access to the 
scheme, and for whom DAS would have been an appropriate option. This 
leaves them potentially vulnerable to diligence (formal debt recovery such as 
bank arrestments, earnings arrestments etc) and ultimately bankruptcy if the 
debt is greater than £3,000. If the client is a homeowner, their exclusion from 
DAS also puts them at risk of losing their home. 
 
12. Our report on DAS “Restricted Access” found that 19% of debt clients 
could access DAS and make full payment within 10 years, and an additional 
7% could access DAS provided the repayment period was beyond 10 years. 
This results in 26% of clients who were likely to be able to access DAS. 
Applying the new regulations to these findings would halve the number of 
CAB debt clients able to access DAS to only 13%. 
 
13. Our recent debt report, “Drowning in Debt” 2 highlighted the growing 
problem of indebtedness, showing that the average debt of a bureau debt 
client had reached over £20,000. The research found that only 10% of debt 
clients would be able to access DAS and repay the full amount within 10 
years, a fall from the previous year. This would decrease even further under 
the proposed regulations. 
 
14. In addition, where the average debt owed by bureau debt clients is 
£20,193, a debtor would need a disposable monthly income of more than 
£200 in order to repay this debt within 100 months. The DAS “Restricted 
Access” research found that only 16% of debt clients had a disposable income 
of more than £200, which implies that 84% of CAB debt clients would be 
unable to repay the average debt within the new proposed timescale of 100 
months. 
 
15. This is supported by evidence from CAB accredited money advisers, 
using their existing DAS client base: 
 

• Dumfries and Galloway Citizens Advice Service (DAGCAS) report 
that of the 69 debtors currently under a DPP, 43 (62% of the total) 

                                                 
2 Drowning in Debt based on the evidence of citizens advice bureau clients across Scotland 
CAS June 2009 
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would not have qualified under the proposed regulations. Of these 
43 cases, 18 would not qualify due to the minimum payment 
threshold and 25 would not qualify due to the time limit of 100 
months 

• Airdrie CAB report that of the 45 debtors currently under a DPP, 
35 (78%) would not have qualified under the proposed 
regulations. Of these 35 cases, 10 would not qualify due to the 
minimum payment threshold and 25 would not qualify due to the 
time limit of 100 months 

• East Ayrshire CAB report that of the 19 debtors currently under a 
DPP, 10 (53%) would not qualify under the proposed regulations. 
All ten would have failed to qualify due to the time limit of 100 
months. In addition, 9 out of the 10 currently have DPPs for 
periods of between 100 and 120 months. All of these DPPS are 
held by homeowners who would not be able to increase their 
repayment offer 

• Haddington CAB report that of the 4 debtors currently under a 
DPP, all (100%) would not qualify under the proposed 
regulations. All four would have failed to qualify due to the time 
limit of 100 months 

• Roxburgh CAB report that of the 14 debtors currently under a 
DPP, 7 (50%) would not qualify under the proposed regulations. 
Of these 7 cases, 1 would not qualify due to the minimum 
payment threshold but 6 would not qualify due to the time limit of 
100 months 

 

Bureau 
Number of 
current 
DPPs 

DPPs over 
100 months 

DPPs with 
less than 
£100 
repayments 

% of current 
DPPs that 
wouldn’t 
qualify from 
July 1st  

DAGCAS 69 25 18 62% 
Airdrie 45 25 10 78% 
East Ayrshire 19 10 0 53% 
Haddington 4 4 0 100% 
Roxburgh 14 6 1 50% 
Total 151 70 29 66% 
 
Money Advice 
 
16. One of the major effects of the new regulations is the removal of the 
money advice gateway. Under the old regulations, a debtor could not access 
DAS without first obtaining advice from an approved money adviser. While 
removing this requirement will undoubtedly increase the number of applicants 
for DAS, nevertheless CAS is concerned that some debtors will apply for DAS 
without fully understanding the implications, or being aware of all of the 
options/alternatives available to them. Anecdotally, such a situation has 
already been reported by the Accountant in Bankruptcy officials in relation to 
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the low income low assets route to sequestration, which is accessed directly 
by debtors. 
 
17. CAB accredited money advisers have also reported concerns that without 
money advice, many debtors will underestimate their essential household 
expenditure and enter into debt payment programmes under DAS that they 
cannot realistically afford. This could result in their defaulting on priority bills 
such as mortgage and council tax payments, resulting in a revocation of the 
DAS debt payment programme. 
 
18. CAB accredited money advisers have reported that one of the main 
problems with the administration of DAS is that the paperwork and procedures 
involved in making an application are cumbersome. The new procedures for 
DAS will result in the DAS administrator taking over all of the administration 
processes for existing and new debt payment programmes. While this is 
welcome, it could still be done without forfeiting the money advice gateway. If 
the gateway was retained, streamlining the administration would free up 
money advisers to help more debtors apply for DAS. 
 
19. Under existing regulations, a debtor can intimate to the DAS administrator 
that s/he will be sending a form to their creditors to notify them of her/his 
intention to apply for a debt payment programme. From the moment this 
intimation is registered, the debtor has a period of protection of up to six 
weeks from any formal debt recovery action being taken by a creditor. Under 
the new system, provided debtors are made aware of this protection, they will 
be able to make the relevant intimation themselves, and the six week 
protection period will start to run. Under the new regulations, there is no time 
limit within which the DAS administrator has to approve or reject the 
application. This is a cause for concern, as following a rejection it is likely then 
that a debtor will seek money advice. A money adviser may be able to 
resubmit the application in a form that is likely to be accepted, however it is 
crucial that the debtor still retains the period of protection. Accordingly it is 
imperative that the DAS administrator is set a short time period within which to 
make the assessment of the application in order to afford a debtor the 
maximum period of protection from formal enforcement. Currently the new 
regulations are silent on this aspect. 
 
20. The DAS administrator has been given new powers to apply a “fair and 
reasonable” test to all applications that do not have the majority consent of 
creditors either in number or value of debt. While this new power will prevent 
creditors from withholding consent inappropriately, nevertheless again there 
are some concerns. Previously where creditors had rejected an application 
the client was given a further opportunity via a money adviser to put forward 
comments in relation to the creditor’s reasons. Under the new provisions there 
would not appear to be any provisions for the debtor being given an 
opportunity to address these objections. 
 
Single Debt Clients 
 
21. We welcome the inclusion of debtors with single debts to the scheme, as 
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it will provide a welcome breathing space in which to repay a single debt, 
while being afforded protection from formal enforcement. It may also prevent 
further indebtedness, as in our experience, clients can take out further credit 
to help finance an original debt which subsequently becomes unmanageable. 
 
22. However, although this is an improvement only 5% of CAB debt clients in 
our Drowning in Debt research held a single debt. This was a substantial 
reduction from 18% as evidenced in our earlier 2004 debt research3, and 
therefore is unlikely to make a substantial impact on our debt clients. 
 
Conclusion 
 
23. All of our research shows that there are significant policy gaps in respect 
of CAB debt clients in multiple debt. Our recent debt research has highlighted 
that unmanageable debt is growing in relation to debt levels, numbers and 
types of debt. Our research showed that nine in every ten clients said that 
debt had a negative impact on their health, and attributed stress and 
depression to their financial situation regardless of the reason for being in 
debt. 
 
24. While undoubtedly the debt arrangement scheme needs substantial 
reform to make it more accessible, these proposals will further restrict access 
for CAB debt clients. There remains a need to either amend existing systems 
or introduce a new system that will be easily accessible and will allow debt 
clients to manage multiple debts, allowing for composition (debt write off) and 
freezing of interest and charges that falls short of bankruptcy. This could be 
done by way of reforming protected trust deeds to allow a fast track cheap 
and easy route to debt management. 
 
25. If these regulations are to be introduced in their current form, then we 
would propose that their introduction be delayed pending reforms of protected 
trust deeds that will address this unmet need. Given the current economic 
climate, we would consider there is a need to widen access to debt 
management routes, not restrict them further. Accordingly these regulations 
should not be enacted until a route that addresses the unmet need is in place. 
 
 

                                                 
3 On the Cards the debt crisis facing Scottish citizens advice bureau clients CAS February 
2004 
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Justice Committee 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 2009 
(SSI 2009/234) 

 
Written submission from the Dumfries and Galloway Citizens Advice 

Service 
 

I am writing to you with concerns about the amendments to the Debt 
Arrangement Scheme which are being laid before parliament. It appears that 
these amendments are being railroaded through to commence on 1st July 
2009 without any consultation with debtors, creditors or the money advice 
sector. 
 
One of the main amendments is deleting the need for a debtor to obtain 
money advice from an Approved Money Adviser prior to applying for DAS.  
 
I am concerned about debtors applying for DAS without receiving money 
advice. This will result in debtors applying for DAS without fully understanding 
the implications and the alternative options available to them. From evidence 
of client’s completion of personal budgets and their underestimation of 
essential household expenditure I anticipate that many clients will enter into 
DAS DPPs (Debt Payment Programmes) that they cannot realistically afford 
and will then default on the payments, default on payment of ongoing liabilities 
such as council tax, rent, mortgages etc or incur overdraft debts and bank 
charges. All of these situations could result in the DAS DPP being revoked 
and clients being in a worse financial situation. 
 
There have been concerns from the AIB that there is not coverage of 
Approved Money Advisers throughout every area in Scotland and that the 
majority of DAS cases are being handled by approx 20% of the existing 
Approved Advisers. Therefore they have decided to get rid of the need for a 
debtor to have an Approved Money Adviser. A better solution to this problem 
could have been for the Scottish Government to find out why Approved 
Advisers are not making DAS applications and also where there are no 
advisers, to find out the reason why (particularly since the Scottish 
Government gave additional funding to all Councils to provide Approved 
Money Advisers). 
 
One of the main problems with administering DAS is the cumbersome 
paperwork and procedures. At one point last year AIB had suggested that a 
solution to this would be for Approved Money Advisers to deal with the cases 
but that the AIB would handle all of the paperwork - this suggestion was 
widely welcomed by the money advice sector. 
 
Another major amendment is the addition of a minimum monthly payment of 
£100 or 1% of the debt, whichever is the greater which makes a maximum 
length of term of 100 months. 
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The inclusion of a minimum monthly payment amount will financially exclude 
debtors with lower levels of disposable income who could repay their debts 
within a reasonable timescale. In addition to this the time limit of 100 months 
will leave many debtors without any protection from diligence and 
homeowners at risk of losing their homes. In Dumfries we reviewed 69 of our 
existing DAS clients, who are all paying as agreed. Out of these cases, 18 
would not qualify if they were applying after 1st July 2009 due to the minimum 
payment and a further 25 would not qualify because of the time limit of 100 
months. If the time limit was extended to 10 years then many of these would 
qualify but it would be preferable to have no time limit to allow flexibility. 
 
I understand that there have been concerns from the AIB about the length of 
term of some of the DPPs. However, creditors do get the opportunity to 
withhold consent if they are not agreeable to the offer which is made. From 
conversations with some of the main creditors - HBOS, Clydesdale Bank and 
Lloyds TSB, they have advised that they like DAS as it stands and do not 
have objection to lengthy payment programmes providing the expenditure is 
within the recognised BBA/MAT Trigger Figures. Also with some of the longer 
term DPPs, it is only on paper that it appears that the term is going to be long. 
In practice there is an event which will occur eg end of a mortgage or secured 
loan payment, maturity of an investment, lump sum due from pension etc 
which will allow a variation to be made at a future date to reduce the term. 
 
Christine Sinclair 
Money Advice Specialist 
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Justice Committee 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 
2009 (SSI 2009/234) 

 
Written submission from Mark Berman 

 
I believe that the proposed changes will result in both financial and social 
exclusion for working people. The proposed amendments neither deal with 
the current financial climate and, more importantly, do not seem to anticipate 
the future. They appear to be a knee-jerk reaction and are so restrictive that 
they leave no leeway for dealing with unanticipated demand. Specifically, 
does this Bill restrict the Scottish Government's capacity to adapt to change. 
 
We are currently in a fluid situation as far as the economic situation. The 
current legislation allows for the Scottish Government to provide guidance to 
an Agency. The proposed legislation will take this option away. It appears that 
an Agency is calling the shots rather than the Scottish Parliament. 
 
I have 3 requests for the Committee: 
 
1. That the Committee obtain an answer to how couples with joint and/or 
mixed debts will be affected by the £100 minimum proposals. I believe that 
this will result in financial exclusion.  
 
2. That the Committee to obtain an answer to how the proposals will deal 
with the financial exclusion of people on relatively low income in the present 
financial climate and in anticipating future conditions.  
 
3. That the Committee enquire why the AiB is getting involved in the 
commercial decisions of the finance industry by eliminating deemed consent 
and why it feels it necessary to place a limit of 8.3 years on the length of a 
DPP when the commercial sector does not appear to be objecting to longer 
arrangements.  
 
In all cases it is important to obtain figures about how many people currently 
on DPPs would have been excluded under the new proposals. 
 
The Background: 
 
“Minimum amount payable 26A. The DAS administrator may not approve a 
debt payment programme under regulation 25 or 26 unless the minimum 
amount payable under the programme each month is the greater of– 
 
(a) £100; or  
(b) 1% of the total amount of debt included in the programme.” 
 
This would financially exclude any couple with joint and/or mixed debts who 
do not have £200 per month disposable income. This is because most 
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couples have some level of joint debts or debts in individual names. This 
would mean that each individual would need a DPP. 
 
I have just had to push through 2 couples before these changes.  
 
Client A: Both members of couple are in their late 50s and are homeowners. 
Their total disposable income is around £110 per month. Their debts of £8000 
are relatively low, but they are in both names. One of the main problems is 
that one of the creditors does not stop interest. A DPP will be a perfect 
solution: 1 payment; confidence that interest is being stopped; protection from 
court action and bankruptcy which would put the house at risk. The new 
changes will financially exclude this couple from the benefits of DAS. 
 
Client B: Both over 60 and are homeowners. Their debts are a combination of 
joint and single names and they have £156 per month excess income. They 
would be financially excluded from being able use a DPP.  
 
The £100 minimum and single people 
 
The Bill could also exclude single people who are on relatively low income 
which could be £15000 pa for single people in rented accommodation. The 
whole point of DAS is to provide people with a regulated repayment 
arrangement that will stabilise a situation as far as interest and court action. 
Money advisers are finding an increasing trend for creditors to sell-off debt 
and we are caught having to renegotiate. 
 
The Committee should take into account not just the present financial 
situation but prepare for the future. Many people have, and are, accumulating 
debt on the basis that they will be finding good employment in the near future. 
This includes university and FE graduates who have run up the normal level 
of student (not loan) debt. The economic situation is not certain and, even 
where there are jobs, they are no longer at levels that these graduates were 
expecting. These young people, in the 20 something generation are being 
excluded. The table below demonstrates how those who would be able to pay 
their debts in identical times are being excluded because they cannot raise 
the arbitrary £100. 
 

Monthly 
Payment 

Maximum 
Debt 

No of Months 

100 100000 100 
90 9000 100 
80 8000 100 
70 7000 100 
60 6000 100 

 
And their number could grow. Present policy is to keep people in education 
and training on the basis that jobs at a certain level of income would become 
available. The current proposals are creating a restriction on the ability of the 
Scottish Government to adapt if things do not improve or if wages do not 
increase as expected. 
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Time Limits and Deemed Consent  
 
The position is that creditors will already be given 35 days notice by recorded 
delivery to respond (new regs). Failure to respond within such a time span is a 
creditor choice. All evidence points to creditors consenting by non-response. 
Compare this time-span with the AiB policy of only allowing 21 days for the 
return of Form 17 for LILA applications. 
 
Deemed consent should remain and the exercise of reasonableness should 
be a very last resort. If the system is open to the general public, surely the 
rules should be as certain as possible to minimize the number of failed 
applications. People in financial difficulty seek as much certainty as possible 
rather than a vague “if we consider it reasonable” This should be the 
exception not the rule. 
 
In essence, this Bill is even excluding those people who come to commercial 
arrangements that appear to be acceptable to both parties. 
 
The Scottish Parliament is at risk of throwing major social policy decisions into 
the hands of an unelected Government agency that has no experience or 
expertise in this area. It is the role of Government to manage their agencies, 
not the other way around. Even worse is that it is risking tying their own hands 
to act quickly and efficiently with a changing world. 
 
Mark Berman 
Money Advice Worker, City of Edinburgh Council 
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Justice Committee 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 2009 
(SSI 2009/234) 

 
Written submission from Lorraine Johnstone 

 
I am most concerned as a Tax Payer that there will be further costs on the 
public purse if the current Accountant in Bankruptcy is successful in her efforts 
to nationalise Personal Bankruptcy in Scotland. 
 
I believe there is a current proposal to remove The Debt Arrangement 
Scheme from the money advice sector and have it administered by The 
Accountant in Bankruptcy without proper consultation and place barriers of 
entry with a minimal contribution. 
 
At what cost to the Tax Payer? This scheme was introduced in November 
2004 by the Scottish Executive and to date I believe the costs of set up and 
administration to be in excess of £15m and only helping less than 1000 
people. 
 
What further costs to the Tax Payer will there be to also administer this 
scheme, I believe the Accountant in Bankruptcy is currently recruiting a further 
25 people ...! 
 
Lila - Low Income Low Asset sequestrations were introduced on 1st April 
2008 by The Scottish Executive and to date approx 9500 people have utilised 
this process, while there is an entry fee of £100 thus yielding an annual 
income of near approx £1m, what were the associated costs to the Tax Payer 
in the same period? The cumulative debt written off under this process was 
approx £200m. I am also led to believe that both Citizens Advice and Money 
Advice are lobbying to have the £100 administration cost abolished as this 
presents a barrier to low income individuals wishing to enter the process. This 
would be a further cost to the Tax Payer. 
 
Protected Trust Deeds - A legally binding agreement between debtor and 
creditors administered by licensed Insolvency Practitioners. Currently 
administered solely by the private sector at NO cost to the public purse apart 
from an AiB supervision fee. This was only introduced as a revenue collector 
and is not necessary as all Practitioners are monitored by legislation and their 
respective authorising bodies. 
 
Under current proposals the Accountant in Bankruptcy wishes to take in-
house the administration of Protected Trust Deeds in a suggestion that it 
would create efficiencies...! How can efficiency be created where at present 
there is no cost to the public purse? The cost of this would be at further 
expense to the Tax Payer. 
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An extension to the current property occupied by the Accountant in 
Bankruptcy would be necessary, major recruitment, IT hardware, training and 
software to mention a few. 
  
I am led to believe these proposals will be tabled by Mr Fergus Ewing. 
 
At present creditor groups are happy with current procedures and are indeed 
working with The Institute of Chartered Accountants of Scotland in an effort to 
improve the system and yield a greater return to creditors all at NO cost to the 
Tax Payer. Anne Condick of ICAS is the liaison person. 
 
If the above is allowed to proceed it will have a major impact on the Scottish 
Tax Payer. 
 
Not only will the Scottish Tax Payer suffer so indeed will the private sector in 
this current unsteady economic climate. Competition in the private sector in 
this area is healthy and it not only creates jobs but through this process 
contributes to the Scottish economy which is greatly required to stimulate the 
economy as a whole. 
 
If allowed to proceed there will be multiple redundancies and through the 
private sector a negative impact on its contribution to kick start our economy. 
 
If something is not working let the people it affects sort it. Not the Tax Payer or 
Scottish Economy who is currently suffering. We should be supporting the 
private sector at present and not be starving it of an income. 
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Justice Committee 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 
2009 (SSI 2009/234) 

 
Written submission from Accountant in Bankruptcy 

 
Summary of Changes to DAS from 1 July 2009  

 
The Debt Arrangement Scheme (Scotland) Amendment Regulations 2009 
introduce a number of changes to the DAS regulations following a review of 
the scheme in October 2008. 
 
Money advice 
 
From 1 July 2009 debtors will be able to make an application for a DPP 
whether or not they have received the advice of a money adviser. A new 
section 7 has been substituted into the 2004 Regulations to allow direct 
application by debtors.  
 
We expect that most debtors who wish to access DAS would continue to 
obtain free money advice.  
 
To further encourage the use of money advice, a new provision has been 
made that requires the DAS Administrator to provide a Debt Advice and 
Information Package to the debtor when a creditor is applying for revocation, 
or grounds for a revocation exist. 
 
Widening access 
 
Currently there are 107 approved money advisers covering 32 local 
authorities in Scotland. Of these 3 local authorities have no ‘approved’ adviser 
and only 12 of the approved money advisers are regularly submitting debt 
payment plans under DAS.  
 
Access to DAS has been widened to allow applications from debtors who 
have obtained advice from all money advisers, not just ‘approved’ money 
advisers, this includes solicitors, insolvency practitioners and financial 
advisers. This effectively widens access to people who previously did not 
have an ‘approved’ adviser in their locality. 
 
The SSI also allows debtors to apply directly without money advice. 
 
The regulation requiring debtors to have more than one debt before applying 
for a DPP has been removed. This will allow DPPs which consist of a single 
debt. This means that debtors with a single debt can be afforded the same 
protection that DAS offers as those with multiple debts. 
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Online applications 
 
The electronic application form has been adapted for applications to be made 
directly by the debtor to the DAS Administrator. The form requests that the 
debtor completes their details and answer a series of questions pertaining to 
their debts and their eligibility for DAS. Some debtors may choose to ask a 
money adviser to help them with this.  
 
The form will be submitted electronically to the DAS Administrator. The DAS 
Administrator may also agree to accept applications by other means if it is 
considered reasonable to do so. The DAS Administrator will accept paper 
forms, however, we are not printing paper application forms. The DAS 
Administrator are using the existing IT system which currently uses electronic 
applications from money advisers. 
 
Debtors may continue to intimate their intention to apply for approval of a 
DPP, preventing creditors using diligence for a 6 week period in order to allow 
them time to apply for entry into DAS. In order to avoid abuse, intimation 
cannot be made more than once every 12 months. 
 
Minimum payments and maximum length of time for Debt Payment 
Programmes (DPPs) 
 
Upon application a debtor will be required to propose a regular payment for 
their DPP. The minimum amount must be the greater of £100 or 1% of their 
total debt per month. 
 
The current average payment in DPPs is £249 and the average term is 100 
months.  
 
This requirement will mean that proposed DPPs will last no longer than 8 
years 4 months and addresses those occasions where exceptionally long 
DPPs have been proposed for smaller debts. This is welcomed by the 
creditors. 
 
This will stop plans paying relatively small amounts over very long periods, for 
example, the 84 year old with a 30 year plan paying £25 per month.  
 
Single points of contact 
 
Work is ongoing to establish single points of contact within each creditor 
organisation. This will raise the profile of DAS with creditors who will also deal 
only with the DAS Administrator. 
 
This is welcomed by the creditors. 
 
Duties of the DAS Administrator 
 
The administrative duties of the approved money adviser will be transferred to 
the DAS Administrator. 
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The DAS Administrator will: 
 

• Liaise with creditors, debtors and payments distributors 
• Approve or reject all debtor applications for a DPP 
• Deal with the ongoing administration of all DPPs including existing 

programmes 
• Consider variation / revocation of DPPs 

 
This is welcomed by the Money advisers as they see the on-going 
administration of the DPPs as a burden on their resources. They will have 
more time give advice to more clients. 
 
Consent rules 
 
Regulations have been amended to provide that a programme will be approved 
where all creditors actively consent or their consent is dispensed with.  
 
The consent criteria has been amended to provide that as long as consent is 
received from more than 50% in number or 50% by debt value the DAS 
Administrator can dispense with the consent of remaining creditors.  
 
The DAS Administrator may approve a debt payment programme in any case 
where 50% or less of creditors by number or value consent if it considered to 
be “fair and reasonable”. 
 
The fair and reasonable test has been amended to remove some criteria 
which are no longer relevant and also allows the DAS Administrator to take 
account of the number of debts included in a DPP.  
 
The time limit for creditor response to requests for consent to a DPP has been 
raised from 3 weeks to 5 weeks. 
 
Variations 
 
A debtor will be entitled to make an application for a variation without 
obtaining the advice of a money adviser. Currently the process is a clerical 
one but it is hoped that there will be an online process in the future.  
 
Revocations 
 
A new provision has been made that requires the DAS Administrator to 
provide a Debt Advice and Information Package to the debtor when a creditor 
is applying for revocation, or grounds for a revocation exist. This allows 
money advice to be sought to establish whether variation rather than 
revocation is a better course of action for the debtor. 
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Forms 
 

Many of the forms used by money advisers have been removed from 
regulation. The function of the removed forms will be incorporated into the 
administrative processes of the DAS Administrator. 
 
There are only 4 statutory forms remaining. These forms have been amended 
and can be found in Schedules 1 to 4 of the Debt Arrangement Scheme 
(Scotland) Amendment Regulations 2009. The forms are: 

Form 3 – Application for approval of a debt payment programme 
Form 6 – Payment instruction to employer 
Form 8 – Application for variation of a debt payment programme 
Form 10 – Application for revocation of a debt payment programme 
 
The removed forms are: 
 

• Form 1 – Application for approval as a money adviser 
• Form 4 – Proposal to creditor for a debt payment programme 
• Form 5 – Notification of approval of a debt payment programme 
• Form 5(a) – Notification of approval of a debt payment programme 
• Form 9 – Notification to creditor of a determination of variation 
• Form 11 – Notice of revocation 
• Form 13 – Notice of completion by a money adviser 
• Form 14 – confirmation of completion by DAS Administrator 
• Form 15 – Notice to creditor of a debt payment programme 

 
The DAS Register 
A change has been made to provide that inspection of the DAS Register will 
be free to non-profit-making bodies. Under the 2004 Regulations, searches 
are currently free to approved money advisers. 
 
Finance 
 
AiB estimate that DAS will cost £32,000. This is the estimated cost of 
developing the case management system to meet the immediate demands of 
the changes to the regulations.  
 
It also includes an assessment on the future suitability of the DAS system. 
The DAS system, in technology terms, is aging and this work would be 
required irrespective of any changes to DAS. 
 
Based on 3,000 DAS applications per annum we estimate that to operate the 
DAS scheme it will cost around £500,000 per annum. That figure is based on 
‘fully loaded costs’ i.e. includes all support costs, a proportion of 
accommodation, management, governance and control etc.  
 
Around £250,000 of this will be additional funding; the remainder is fixed costs 
which will be absorbed through efficiencies. For example, the additional staff 
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can be accommodated without significant extra accommodation overheads 
and managed within the existing Agency structure. 
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Agenda item 2 

 
23 June 2009 

 

 

 
Justice Committee 

 
Debt Arrangement Scheme Regulations – options for debtors 

 
CONTEXT 
 
This briefing has been provided in response to a request from the committee 
for information on the options available to people who find themselves in debt. 
It looks at the current formal and informal options for debtors. It includes links 
to reports produced by Citizens Advice Scotland and the Accountant in 
Bankruptcy which look at improving access to the Debt Arrangement Scheme. 
 
OPTIONS FOR DEBTORS 
 
Research from Citizens Advice Scotland1 asked Citizens Advice Bureaux 
money advisers what the next steps would be for their debt clients. The 
following graph details their responses, highlighting which of the options for 
debtors are most frequently used by Citizens Advice Bureau clients2.  
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1 Dryburgh, K. (2008) Restricted Access – the Debt Arrangement Scheme. Edinburgh: 
Citizens Advice Scotland. Available at: 
http://www.cas.org.uk/restrictedaccessthedebtarrangementscheme.aspx 
2 Citizens Advice Bureaux clients can be broadly categorised as more socially excluded than 
the population as a whole. 
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In 31% of cases, money advisers stated they would negotiate with creditors3. 
The next most frequent response, at 22%, was to “assess options”, which 
indicates that a final decision had not been reached. Eighteen percent of 
clients were awaiting possible sequestration, with 6% opting for a protected 
trust deed and 6% opting for a debt payment programme under the Debt 
Arrangement Scheme. 
 
Negotiation with creditors 
 

Advantages: informal; flexible; free to debtor 
Disadvantages: unstable 

 
It is often possible to negotiate reduced payments towards debts with 
creditors. As highlighted above, this is the option most often pursued by 
Citizens Advice Bureau money advisers, and it has the advantage of being 
flexible to accommodate different circumstances. Where there is significant 
disposable income, debts may be paid off in full over a period which is only 
slightly longer than the original term of the debt. Where there is little or no 
disposable income, a creditor may accept “token payments” as a short-term 
option. Negotiated settlements do not require the debtor to sell their house or 
any other significant asset (although these options may be discussed by a 
money adviser). 
 
However, such negotiated settlements are informal, meaning that they do not 
have the authority of a court or any basis in law. This means a creditor does 
not have to agree to a proposal, no matter how reasonable it may be. Where 
a creditor does accept reduced payments under a negotiated settlement, they 
will make it clear that they do so on a temporary basis and do not waive their 
right to collect the debt in full. This means that a creditor can revert to 
pursuing full payment at any point, creating instability for the debtor. 
 
Debt management plans 
Debt management plans are a formalised version of a negotiated settlement, 
most often used by agencies which charge either the debtor or the creditor for 
their services. Some agencies charge the debtor a fee (usually a percentage 
of the monthly payment) for administering a debt payment plan. Other 
agencies charge the creditor a percentage of the money being collected on 
their behalf. 
 
Debt management plans suffer from the same weaknesses as negotiated 
settlements. They do not have the force of law, so creditors may not agree to 
a proposal or may decide to pursue full payment, even where a debtor has 
been keeping to an agreement. 
 
 
 
 
 

                                                 
3 Negotiating with creditors is the free advice sector equivalent to a “debt management plan”. 
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Debt Arrangement Scheme 
 

Advantages: statutory scheme so creditors must comply; no  
requirement to sell home; free to debtor 
Disadvantages: significant disposable income usually required; no  
debt write off 

 
The Debt Arrangement Scheme is statutory scheme enabling people to make 
reduced payments, under a “debt payment programme”, to their creditors 
while being protected from court action. It was introduced by the Debt 
Arrangement and Attachment (Scotland) Act 2002 (asp 17).  
 
Currently, a debtor must receive advice from an approved money adviser 
before they can enter a debt payment programme. A debtor will usually also 
have to have significant disposable income as they are required to pay their 
debts in full over a reasonable period of time. The Debt Arrangement Scheme 
is administered by the Accountant in Bankruptcy. The cost of the scheme is 
met from the public purse, with agencies responsible for distributing payments 
to creditors able to deduct a proportion of the payment to cover their costs. It 
is free to debtors. 
 
A debt payment programme works in a similar way to a negotiated agreement 
in that a money adviser calculates surplus income and puts forward 
repayment proposals to creditors. However, because it is a statutory scheme, 
it is possible to require creditors to accept reasonable payment offers and, 
once a debt payment programme is applied for, debtors are protected from 
enforcement action in the courts. Where creditors object to a proposal, the 
Accountant in Bankruptcy applies a “fair and reasonable” test to decide 
whether to give approval to a debt payment programme.  
 
Because a debt payment programme has the force of law, it avoids the 
instability discussed in relation to negotiated agreements. In addition, for debt 
payment plans entered into after June 2007, interest and charges accruing on 
the debt will be frozen for as long as the programme remains in operation.  
 
Debtors are not required to sell their home, or any other significant assets, to 
enter a debt payment programme considered (although the Accountant in 
Bankruptcy will consider the value of a home when applying the “fair and 
reasonable” test). It is the only statutory debt management option which does 
not require the sale of assets and is therefore ideal for homeowners with 
disposable income. On the other hand, debt payment programmes do not 
allow any debt to be written off, unlike protected trust deeds or bankruptcy. 
 
See table on page 6 for more statistical information. 
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Protected trust deeds 
 

Advantages: statutory scheme so creditors must comply; debt free in 
 three years 
Disadvantages: May have to sell home; disposable income required 

 
A protected trust deed is an agreement between a debtor and their creditors 
in which their income and assets (including a home if they own one) are 
administered by an insolvency practitioner for the benefit of the creditors. It is 
regulated by the Bankruptcy (Scotland) Act 1985 (c. 66).  
 
Protected trust deeds generally cover a period of three years. After the agreed 
period, any outstanding debt is written off, meaning that the debtor can 
become debt free in a relatively short period. This makes the protected trust 
deed an attractive option for those who cannot pay their debts in full. 
However, the debtor may have to sell any assets they own, including their 
home if there is any equity. 
 
Insolvency practitioners charge a fee for administering a debtor’s estate, 
which is recovered from that estate, thus reducing the money available to 
creditors. This also means that a debtor has to have some disposable income 
(or other assets) to enter a protected trust deed, otherwise an insolvency 
practitioner will not be prepared to administer it as they will not get paid. A 
protected trust deed is technically a form of bankruptcy, so there are serious 
consequences for the debtor. However, it is perceived to have less stigma 
than sequestration. 
 
See table on page 6 for more statistical information. 
 
Bankruptcy/sequestration 
 

Advantages: statutory scheme so creditors must comply; debt free in  
one year 
Disadvantages: May have to sell home; perceived stigma 

 
Bankruptcy, which is also known as sequestration, involves a “trustee” 
(usually the Accountant in Bankruptcy) collecting a debtor’s assets and 
income and administering them for the benefit of creditors. Assets of value, 
including a home (where there is equity), will usually be sold. Sequestration is 
regulated by the Bankruptcy (Scotland) Act 1985. 
 
The process can be forced on a debtor by creditors, where the debtor owes 
more than £3,000 and has failed to respond to a court order to pay up. It is 
also possible for a debtor to petition for their own sequestration in certain 
circumstances. The costs of administering the sequestration are met from the 
debtor’s estate and, where there is insufficient money, by the trustee (from 
public funds if the trustee is the Accountant in Bankruptcy). 
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The Bankruptcy and Diligence (Scotland) Act 2007 reduced the normal period 
of bankruptcy from three to one year, although this can be extended where 
the debtor acts dishonestly in any way. Any debts not paid out of the estate in 
this time period are written off. It is therefore a quick way to become debt free. 
However, it will usually not be possible for a homeowner to remain in their 
home. 
 
The Bankruptcy (Scotland) Act 1985 (Low Income Low Asset Debtors etc.) 
Regulations 2008 (SSI 2008/81) introduced a new route into bankruptcy. 
Since April 2008, those with a low income, and with no assets worth more 
than £1,000 individually or £10,000 in total, can petition for their own 
sequestration. Debtors who do not meet these criteria can also petition for 
sequestration in certain circumstances. However, they have to demonstrate 
“apparent insolvency” – that they have failed to respond to a court order to 
pay a debt. This can be a significant barrier as creditors are often reluctant to 
take court action, especially where a debtor has no apparent assets.  
 
See table on page 6 for more statistical information. 
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OPTIONS FOR DEBTORS COMPARED 
 

 Negotiated 
settlement 

Debt payment 
programme 

Protected 
trust deed 

Sequestration 

Number created in 07/08 Not known* 
 
 

422 7,509 6,158 

Dividend paid to creditors Variable Slightly less than £1 
in the £1 

28p in the £1** 18p in the £1*** 
 
 

Length of time to run 
 

Variable Less than 10 years 
in most 

circumstances 

Three years in 
most 

circumstances 

One year in most 
circumstances 

Can law require creditors 
to agree? 

No Yes Yes Yes 
 
 

Protection from court 
enforcement action? 

No Yes Yes Yes 
 
 

Debt write-off available? 
 

No, except by 
creditor agreement 

No, except by 
creditor agreement 

Yes Yes 
 
 

Can sale of family home be 
required?  

No No Yes Yes 
 
 

*Citizens Advice Scotland research (Dryburgh, K., 2008) indicates that this is the most common choice for Citizens Advice Bureau advisers and 
their clients. 
**This figure is based on the estates which pay a divided to creditors. The figure including estates which do not pay a dividend will be lower. 
***From financial year 2004-05, which is the last year for which information is available (Scottish Executive, 2006) 
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PRACTICAL ISSUES 
 
This section considers the practical issues around the options for debtors, 
specifically, which groups of people can access which options and which 
groups are excluded. 
 
Negotiated settlement 
Potentially, anyone can benefit from a negotiated settlement, although those 
with higher incomes are more likely to be able to make the sorts of offers 
which creditors will accept. However, this option is unstable, and it does not 
prevent ongoing pressure from creditors. This is especially the case with 
difficult creditors as they are less likely to agree to reasonable repayment 
offers. 
 
Sequestration 
Those with very low income and no assets can access sequestration. Where 
it is entered into voluntarily, this need not be stressful for the debtor. It does 
not offer good returns to creditors, but this is balanced against little realistic 
chance of the debtor being able to pay the debt otherwise. 
 
However, those with low to medium income cannot access sequestration 
unless a creditor has taken court action against them. In addition, 
homeowners are likely to loose their homes, making many reluctant to go 
down this route. These groups may therefore be trapped into a situation 
where they cannot pay their debts but cannot access any relief from creditor 
pressure. 
 
Protected trust deed 
Those with low to medium incomes may be able to access protected trust 
deeds, as long as they have sufficient disposable income to cover an 
insolvency practitioner’s fees. Protected trust deeds offer low returns to 
creditors (only marginally higher than sequestration), although debtors 
considering this option would generally be unlikely to be able to payment to 
their debts in the medium term.  
 
Homeowners may be required to sell their home as part of a protected trust 
deed and therefore may be reluctant to consider this. In addition, there are 
people on low to medium incomes whose incomes are too high to access the 
low income low assets route into sequestration yet do not have sufficient 
disposable income to access protected trust deeds.  
 
Debt Arrangement Scheme 
This leaves the question as to where the Debt Arrangement Scheme should 
be positioned. It currently allows those with higher disposable incomes to pay 
their debts while enjoying protection from court action. Homeowners with 
higher disposable incomes in particular benefit from the fact that there is no 
requirement to sell assets. This position will be formalised by the Debt 
Arrangement Scheme Amendment Regulations 2009 (SSI 2009/234), which 
will require a minimum payment of £100 per month or 1% of the debt. The 
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Debt Arrangement Scheme offers a high return to creditors as debts are paid 
in full (minus the charges of payment distributors). 
 
However, the Debt Arrangement Scheme has also been used by money 
advisers to protect those with lower disposable incomes, especially where 
their home was at risk. This is because, where creditors do not object to the 
scheme, the Accountant in Bankruptcy does not apply the “fair and 
reasonable” test, and small payments over long periods of time can become 
approved automatically. By removing provisions for “deemed consent”4, the 
2009 regulations will allow the Accountant in Bankruptcy to apply the “fair and 
reasonable” test in many more cases. 
 
The Accountant in Bankruptcy argued before committee members that the 
Debt Arrangement Scheme needed to provide a reasonable income to 
creditors. She also noted that those who could not meet the requirements of 
the regulations should consider debt options which provided for debts to be 
written off, such as protected trust deeds and sequestration (although, as 
highlighted above, they may not be able to access these options). 
 
The money advice sector has argued that the Debt Arrangement Scheme 
needs to remain as flexible as possible. The above analysis shows that those 
with low to medium incomes are most likely to be excluded from current 
debtor options, so it could be argued that the Debt Arrangement Scheme 
should be repositioned to support them.  
 
FURTHER INFORMATION 
 
Restricted Access – the Debt Arrangement Scheme (Citizens Advice 
Scotland, 2008) 
This report argues that allowing for debt write off of 20% or 30% would 
increase access to the Debt Arrangement Scheme, while still maintaining 
relatively high returns for creditors. 
 
Debt Arrangement Scheme Review 2008 (Accountant in Bankruptcy) 
The Accountant in Bankruptcy’s review concludes that the biggest barrier to 
accessing the Debt Arrangement Scheme is a lack of approved money 
advisers. It therefore recommends removing the requirement to receive 
money advice and introducing an online application which debtors can access 
themselves. 
 
 
Abigail Bremner 
SPICe Research 
18 June 2009 

                                                 
4 Reg 22 as it currently stands allows creditors to be deemed to consent where they do not 
respond to notification of the intention to set up a debt arrangement scheme within 21 days. 
The new regulations will remove this provision, instead requiring the Accountant in 
Bankruptcy to get the active consent of 50% of creditors by number or value of debt. Where 
creditor consent is not given, the Accountant in Bankruptcy applies the “fair and reasonable” 
test to decide whether to approve a payment programme. 
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Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff. They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 
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