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17th Meeting, 2009 (Session 3) 
 

Tuesday 2 June 2009 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Declaration of interests: Dr Richard Simpson will be invited to declare any 

relevant interests. 
 
2. Proposed Damages (Scotland) Bill: The Committee will consider the 

proposer's statement of reasons why a case for the proposed Bill has already 
been established and take evidence from— 

 
Bill Butler MSP; 
 
Sarah Robertson, Non Executive Bills Unit. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Justice of the Peace Courts (Sheriffdom of South Strathclyde, 
Dumfries and Galloway) Revocation Order 2009 (SSI 2009/180);  
  
the Parental Responsibilities and Parental Rights Agreement (Scotland) 
Amendment Regulations 2009 (SSI 2009/191).  
 

4. Criminal Justice and Licensing (Scotland) Bill: The Committee will take 
evidence on the Bill at Stage 1 from— 

 
Alan McCreadie, Deputy Director Law Reform, and Bill McVicar, Convener 
of the Criminal Law Committee, Law Society of Scotland; 
 
Ian Duguid QC, Chairman of the Criminal Bar Association, and Ronnie 
Renucci, Faculty of Advocates; 
 

and then from— 
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Professor James Fraser, Director of the Centre for Forensic Science, 
University of Strathclyde; 
 
Tom Nelson, Director of Forensic Services, Scottish Police Services 
Authority; 
 

and then from— 
 

The Rt Hon Lord Coulsfield, author, Independent review of the law and 
practice of disclosure in criminal proceedings in Scotland; 
 

and then from— 
 

Professor Neil Hutton, and Dr Cyrus Tata, Centre for Sentencing 
Research, University of Strathclyde; 
 
James Chalmers, Senior Lecturer, School of Law, University of Edinburgh; 
 
Dr Sarah Armstrong, Senior Research Fellow, Faculty of Law, Business 
and Social Sciences, University of Glasgow. 
 

5. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 
will consider whether to accept into evidence a further written submission 
received after the deadline for responses to the call for evidence. 

 
6. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 

will consider the main themes arising from the evidence session. 
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JUSTICE COMMITTEE 
 

17th Meeting, 2009 (Session 3), Tuesday 2 June 2009 
 

Proposed Damages (Scotland) Bill 
 
Background 
 
1. In terms of Standing Orders, any member wishing to introduce a Member’s Bill, 
must first lodge a draft proposal, a brief explanation of the purposes of the 
proposed Bill and either a consultation document or a written statement of reasons 
why, in the member’s opinion, “a case for the proposed Bill has already been 
established by reference to specified published material and that consultation on 
the draft proposal is therefore unnecessary.”1 
 
2. On 29 April 2009, Bill Butler MSP, lodged a draft proposal for a Bill in relation 
to rights to damages in respect of personal injuries and death. His draft proposal 
was accompanied by a statement of reasons on why, in his view, consultation on 
the draft proposal is not required. That statement of reasons is attached in the 
Annexe. 
 
Procedure 
 
3. At its meeting on 5 May 2009, the Bureau referred the draft proposal and the 
statement of reasons to the Justice Committee to consider. The Justice Committee 
has one calendar month in which to consider and decide either that it is satisfied 
with the reasons for not consulting or that it is not satisfied. 
 
4. If the Committee decides that it is satisfied with the reasons for not consulting 
on the draft proposal, the Member may then lodge a final version of the proposal 
(which need not be the same as, but must be broadly similar to, the draft proposal). 
The final proposal is then printed in the Business Bulletin and members have one 
month in which to indicate their support for the final proposal. Once the member 
has the support of at least 18 members representing at least half of the political 
parties or groups represented on the Bureau, the member has the right to 
introduce the Bill. 
 
5. If, on the other hand, the Committee decides that it is not satisfied with the 
reasons given by the member for not consulting, the proposal falls unless the 
member, within 2 months, lodges a consultation document. If the member lodges 
the draft proposal again with a consultation document, the Bureau will refer the 
draft proposal to this Committee and the process will be repeated. 
 
For consideration and decision 
 
6. Members are invited to consider the statement of reasons for not consulting. In 
this regard, submissions have been received from the Forum of Insurance Lawyers 

                                            
1 Rule 9.14.3  
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(FOIL), the Association of British Insurers (ABI) and the Forum of Scottish Claims 
Managers. These submissions are included in a separate paper. 
 
7. The Committee is asked then to decide whether (a) it is satisfied with the 
reasons given by the member for not consulting on the draft proposal; or (b) that it 
is not so satisfied. 
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Annexe 
 

PROPOSED DAMAGES (SCOTLAND) BILL 
 

STATEMENT OF REASONS BY BILL BUTLER MSP ON WHY CONSULATION 
ON THE DRAFT PROPOSAL IS NOT REQUIRED 
 
Background to proposal 
1. In line with Rule 9.14.3 of Standing Orders, my draft proposal for a 
Damages (Scotland) Bill was lodged on 29 April 2009. The proposal is for a Bill— 
 

in relation to rights to damages in respect of personal injuries and 
death. 

 
2. At present, the legislation concerned with the law of damages in respect of 
death from personal injury is the Damages (Scotland) Act 1976. Two types of claim 
for damages arise on the death of a person from personal injury: the victim's own 
claim which can transmit to his or her executor and a claim by the deceased's 
relatives.  
 
3. The Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007 
changed the law in relation to claims for damages where a person dies of 
mesothelioma2. As a result the deceased's immediate family can now claim 
damages for non-financial loss (such as loss of the deceased’s society, support 
and services) even although the deceased may have obtained damages or settled 
their claim before they died. Mesothelioma victims no longer have to decide 
whether or not to pursue their own claims while alive: they can do so without 
affecting the separate right of their immediate family to claim damages for non-
financial loss after their death. 
 
4. When the Mesothelioma Bill was being debated in the Scottish Parliament, 
the then Scottish Ministers decided that some aspects of the law of damages for 
wrongful death merited further examination. The Scottish Law Commission (SLC) 
was asked to undertake a review of the law and, in particular, the provisions of the 
Damages (Scotland) Act 1976. 
 
5. That Act remains the foundation of the rules governing damages for 
wrongful death. However, in its Report on Damages for Wrongful Death3, 
published 30 September 2008, the SLC concluded that there are some areas of 
the current law which no longer reflect the economic realities of modern family 
structures and reform was advisable. In addition, it felt reform was necessary, as 
the Act had become over-complex and contained inaccuracies as a consequence 
of numerous amendments made to it4. 
                                            
2 Mesothelioma is a form of cancer that is almost always caused by exposure to asbestos. It is a 
cancer of mesothelial cells. These cells cover the outer surface of most of the internal body organs, 
forming a lining that is sometimes called the mesothelium. 
3 http://www.scotlawcom.gov.uk/downloads/reps213.pdf.  
4 Amendments include: Damages (Scotland) Act 1993 (c.5); Administration of Justice Act 1982 
(c.53); International Transport Conventions Act 1983 (c.14); Consumer Protection Act 1987 (c.43); 
Antarctic Minerals Act 1989 (c.21); Law Reforms (Parent and Child)(Scotland) Act 1986 (c.9); Civil 
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6. Having read the report and discussed the matter with Professor Thomson, 
the lead Commissioner on the project, I believe that the current system of damages 
for wrongful deaths can be improved and reform should be implemented urgently. I 
am proposing to introduce the appropriate legislation as a Member’s Bill, which is 
supported by the work carried out by the SLC. 
 
Consultation 
7.  A Discussion Paper on Damages for Wrongful Death (no.135)5 was 
published by the Scottish Law Commission on 1 August 2007. The Discussion 
Paper invited comments on a number of questions relating to the reform of the law 
in cases where someone dies as a result of personal injury. The paper – which is 
the equivalent to a consultation paper – was issued to a wide range of 
organisations. On the day of publication of the paper, the SLC held a news 
conference and gave interviews about the content of the paper. The news 
conference was later broadcast on Scottish television news. The paper was also 
made available on the SLC’s website for interested parties to download. 
 
8. The discussion paper produced 15 formal responses and the majority of 
these expressed support for the idea of reform in the areas of the Bill under 
discussion. These views were adopted by the SLC and informed its final 
recommendations. The Report sets out the separate areas of the draft Bill and 
discusses the responses. 
 
9. The SLC was assisted throughout its deliberations by an advisory group of 
legal practitioners and academics. The group provided comment and practical 
advice during the process, in particular on issues that emerged from the 
consultation paper (and which are set out in the Report). 
 
10. Following the consultation period, the SLC analysed all the responses and 
published its Report on Damages for Wrongful Death6 on 30 September 2008. The 
Report is in three parts – an introduction, an outline of the current law and the 
recommendations for reform – and examines each of the issues posed in the 
Discussion Paper. It places the responses in the context of those issues and then 
makes a recommendation. The final list of recommendations totals 15. This 
detailed work has informed the production of a draft Bill which is annexed to the 
Report. 
 
11. Copies of the Discussion Paper and the Report can be viewed on the 
Scottish Law Commission’s website (www.scotlawcom.gov.uk). 
 
Statement of reasons 
12. In relation to my draft proposal for this Bill, I do not consider that further 
consultation is required for the following reasons. 
 

                                                                                                                                     
Partnership Act 2004 (c.33); Family Law (Scotland) Act 2006 asp2; Rights of Relatives to Damages 
(Mesothelioma)(Scotland) Act 2007 asp 18. 
5 http://www.scotlawcom.gov.uk/html/discussion_papers.php#dp135. 
6 http://www.scotlawcom.gov.uk/html/reports.php#r213.  
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13. The Scottish Law Commission carried out a wide consultation which was 
robust, open and transparent. The SLC also ensured that the consultation paper 
was specifically targeted at certain organisations in an attempt to attract impartial 
analysis and an informed response to the proposals. 
 
14. There have been further opportunities for key stakeholders and members of 
the public to express their views on the proposal subject matter as the Discussion 
Paper has been available on the SLC’s website since August 2007. 
 
15. I have continued to take an interest in this issue since the SLC’s 
consultation period ended. I was aware that the report by the SLC on Damages for 
Wrongful Death was in response to a reference in September 2006 from Scottish 
Ministers under Section 3(1)(e) of the Law Commission Act 1965. Since the 
Report’s publication, I have met with, amongst others, Professor Joseph M. 
Thomson, a Commissioner and signatory to the Report. His advice, and that of 
other legal professionals, has convinced me of the need for urgent reform in this 
area of law in Scotland. Views being expressed to me outwith any Bill proposal 
consultation do not differ from those expressed within the Bill proposal consultation 
period therefore I consider that there is no reason to consider that 
stakeholder/public views have altered significantly. 
 
16. There have been no developments or changes in the relation to the 
damages system in Scotland since the consultation period ended7. Therefore there 
appears to be no reason to issue another consultation paper to consultees on the 
same issues as were covered in the SLC’s Discussion Paper. 
 
17. I consider that further consultation on the same proposal would duplicate 
effort, incur unnecessary cost and could create the impression of ‘over 
consultation’ 
 
18. I do not consider that a further consultation exercise need be conducted on 
my proposal for a Bill for the reasons set out above. I believe that there is ample 
published, current and pertinent information to help test, develop and refine my 
specific proposal and proceed with the development of the Bill’s policy and its 
eventual production. 
 
19.  I understand that this statement is not about the merits or demerits of the 
proposed Bill. I appreciate that it is a matter for the Committee to decide if there 
has been enough consultation on the policy objectives of the proposed Bill. My own 
view is that we should not send the proposal out for consultation in the public 
domain again - at public expense - and start the process again.  
 
Conclusion 
20. The proposed Bill largely restates the existing law and removes some 
inaccuracies and ambiguities. However, the major reform is to simplify the way 
patrimonial8 loss to the deceased’s family is calculated. The new formula has been 
                                            
7 The Damages (Asbestos-related Conditions)(Scotland) Act 2009 asp 4, which makes changes to 
the law of damages, has not been brought into force as yet. 
8 Inherited or inheritable by – usually legal – rules; a thing, which comes from the father, and by 
extension, from the mother or other ancestor. 
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approved by lawyers who represent the families of deceased persons and the 
defenders’ insurance companies. They were agreed that the reform is sensible, will 
save legal costs and result in speedier and just resolution of cases. I therefore 
request the Justice Committee consider this statement of reasons and confirm that 
it is satisfied with the reasons for not consulting further on the draft proposal. 
 
 
Bill Butler MSP 
29 April 2009 
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JUSTICE COMMITTEE 
 

17th Meeting, 2009 (Session 3), Tuesday 2 June 2009 
 

Written Submissions  
 

The Forum of Insurance Lawyers (Scotland) 
 
Further to my telephone conversation with you earlier this morning I now confirm 
that I am writing in my capacity as Regional Representative for the Forum of 
Insurance Lawyers in Scotland.  
 
I have recently read the Statement of Reasons by Bill Butler MSP on why 
consultation on his proposed Damages (Scotland) Bill is not required. As I read Mr 
Butler’s statement he conveys the impression that the provisions of the Bill in 
respect of the calculation of loss of support have the full support of all lawyers who 
participated in the Scottish Law Commission’s consultation process. I do not 
consider that impression to be an accurate one.  
 
In my view further consultation on the issue of the calculation of loss of support is 
fully justified.  
 
As I understand it the Bill proposed by Mr Butler is in identical terms to the Bill 
which was drafted by and appended to the Scottish Law Commission’s Report on 
Damages for Wrongful Death (Scot Law Com No. 213) published in September 
2008. This Report followed a consultation process in which FOIL and others 
participated. The consultation process followed a Discussion Paper published by 
the Commission (no. 135) in August 2007. I attach a copy of FOIL’s Response to 
that Discussion Paper for your information and interest (please see Annexe A).  
 
The Commission’s very full and helpful Discussion Paper contained discussion on 
a number of areas. For example, one radical suggestion was that there could be 
merit in the idea that the deceased’s executor should be able to recover the full 
amount of the deceased’s patrimonial loss (see para. 3.24). In our response we 
argued against such a change in the law since in our view it would be inconsistent 
with the restorative and compensatory nature of an award of damages in cases of 
personal injury/death (see General (at page 2) and our answer to question 5(a) at 
pages 4/5). In the event the Commission were persuaded against the introduction 
of such radical change (see para. 3.17 of their Report).  
 
In relation to the issue of loss of support the Commission’s Discussion Paper 
posed the question as to whether the pursuer should be able to recover damages 
for patrimonial loss actually sustained by her as a consequence of the deceased’s 
death and not simply the loss of the deceased’s financial support (see question 9 
at page 34 of Discussion Paper). I would draw your attention to FOIL’s response to 
this question (at pages 7 and 8). In essence FOIL submitted that in fatal cases 
awards of damages should fairly represent compensation for actual or likely loss 
sustained by family dependents of the financial support of the deceased 
“breadwinner”. We argued that the extent of such loss must be a question of fact in 
every case. We commented to the effect that so called formulae to take account of 
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the personal spending of the deceased and a situation where the surviving 
spouse/civil partner/co-habitee is working could only be a guide. Fundamentally we 
contended that it is for the parties to agree the extent of such loss or in the 
absence of agreement for the court to determine the matter on the basis of 
evidence adduced.  
 
As we read the Commission’s Report (see para. 3.36) they propose a specific 
percentage (25%) to cover the proportion of the deceased’s income which the 
deceased would have spent on himself. Furthermore, the Commission propose 
that in a situation where the claimant is the deceased’s spouse, civil partner or co-
habitee, the claimant’s income should be ignored when calculating loss of support. 
As I see it the essential rationale behind the Commission’s adoption of a “formula” 
approach is the saving of time and expense in litigation (see para. 3.36 of their 
Report).  
 
Clearly a major reform in the proposed Bill is in relation to the calculation of loss of 
support. The Commission’s Bill expressly provides that (a) the support/dependency 
fund is to be 75% of the deceased’s net annual income; and (b) the income of the 
dependent claimant is to be ignored. (See Section 7(1)(a) and (b) of the Bill).  
 
It is clear that the provisions of the draft Bill on the calculation of loss of support are 
at variance with the views expressed by FOIL during the Commission’s 
consultation process.  
 
The next meeting of FOIL in Scotland will be held on 25th June and I shall 
obviously be keen to report on the proposed parliamentary/consultation stages of 
the proposed Bill.  
 
My fundamental purpose in writing at this stage is (a) to make it clear that I do not 
agree with Mr Butler’s assertion in paragraph 20 of his Statement of Reasons to 
the effect that in relation to the calculation of loss of support in fatal claims “The 
new formula has been approved by lawyers who represent the families of 
deceased persons and the defenders’ insurance companies”, and (b) that further 
consultation is wholly appropriate.  
 
It is clear from the response of FOIL in Scotland to the Commission’s Discussion 
Paper that FOIL does not agree with a “formula” approach to the calculation of loss 
of support. In our view in order to give proper effect to the restorative and 
compensatory nature of an award of damages for personal injury/death, and to 
reflect a just award, the determination of loss of support should be a question of 
fact in every case. As Lord Kinclaven stated in the recent case of Guilbert and 
Others v. Alliance Insurance Plc (27th January, 2009) (when rejecting the 
contention that a deduction of 25% for the deceased’s own living expenses was a 
rule of thumb and applying a deduction of 30% on the evidence before him) –  
 

“A rule of thumb may be a useful tool and a starting point or a cross check 
available to help reduce the matters in dispute and to focus the issues but it 
is no substitute for deciding a case according to the evidence. In the 
absence of agreement, it is for the pursuer to satisfy the court that the sums 
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claimed are appropriate, fair and reasonable in the circumstances of the 
particular case concerned.”  

 
This in essence reflects the position taken by FOIL in our response to the 
Commission’s Discussion Paper. It is perhaps also worth highlighting that in 
Guilbert Lord Kinclaven took into account the claimant’s own income.  
 
In these circumstances I consider that if a Bill is to be introduced in terms of the 
draft appended to the Commission’s Report it is entirely appropriate for the Justice 
Committee to carry out a consultation exercise in relation to the Bill.  
 
I shall be most grateful if this letter is passed to the Justice Committee.  
 
Gilbert M. Anderson  
Senior Partner and Head of Insurance Litigation & Dispute Resolution  
Andersons Solicitors LLP  
 
 

The Association of British Insurers 
 
We would like to request a full consultation and impact assessment to be 
conducted on Bill Butler MSP's proposed Damages (Scotland) Bill.  
  
We have yet to see a copy of the proposed Bill itself as it does not appear to be on 
the Justice Committee's webpage, or indeed anywhere on the Scottish 
Parliament's website. However, we understand it seeks to change the method for 
calculating patrimonial loss as far as damages for wrongful death are concerned.  
  
We did respond to the original SLC discussion paper on damages for wrongful 
death, but while reference was made to the method for calculating patrimonial loss, 
no new method was suggested, and there was no question specifically on this 
point. We therefore disagree with Mr Butler that no further consultation is needed 
on this proposed Bill. Moreover, while we were supportive of the SLC's report in 
general, we are not aware that 'the new formula has been approved by...defenders' 
insurance companies,' as Mr Butler claims in his Statement of Reasons. 
 
Briony Krikorian 
Policy Adviser, Occupational Disease 
Association of British Insurers 
 
 

The Forum of Scottish Claims Managers 
 

Damages for Wrongful Death 
 
I am advised that Bill Butler MSP has submitted a Members’ Bill with the Scottish 
Parliament entitled The Damages (Scotland) Bill.  
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I understand that the Bill was lodged on 29 April 2009 and Mr Butler is looking for 
the Bill to be referred to the Justice Committee who, if in agreement, may pass the 
matter to the Scottish Parliament with a proposal to legislate.  
 
The Statement of Reasons by Mr Butler on why further consultation is not required 
is based on the fact that the previous consultation provided 15 formal responses, 
with the majority expressing support for the idea of reform.  
 
The Forum of Scottish Claims Managers contributed to the consultation process by 
submitting a detailed written response in relation to the draft proposals.  
 
In the detailed Statement of Reasons submitted, I would draw particular attention 
to Item 20 in which the issue of the calculation of patrimonial loss is discussed.  
 
The Bill aims to simplify the way patrimonial loss is calculated, and implies that 
insurance companies are agreed that the reform as outlined is sensible. The 
discussion document submitted to the Scottish Law Commission on 29 November 
2007 from the Forum of Scottish Claims Managers (please see Annexe B) 
addressed a wide number of issues and in particular Question 9 provided the views 
of the Forum on the way in which patrimonial loss for the deceased’s family should 
be calculated.  
 
My purpose in writing at this stage is to register the concerns of the Forum of 
Scottish Claims Managers and that the Statement of Reasons which has been 
submitted to the Parliament does not represent the opinions of the Scottish Claims 
Managers, and in such circumstances I do not feel that it would be appropriate for 
the Bill to be passed with no consultation. It is the view of the Scottish Claims 
Managers that if the Bill is to progress that it would benefit from further consultation 
and discussion. I would be happy if you could note our objections to the Bill 
proceeding without consultation. I would be very happy to discuss and expand on 
the issues which have been raised and, should you have any questions in regards 
to this matter, please do not hesitate to contact me.  
 
Alastair Robin 
Chairman  
Forum of Scottish Claims Managers 

 4



J/S3/09/17/2 

Annexe A 
 

Response by the Forum of Insurance Lawyers (Scotland) to the Discussion 
Paper by the Scottish Law Commission on  

Damages for Wrongful Death 
 
General
 
We consider that it is important not to lose sight of the fundamental nature and 
purpose of an award of damages in cases involving personal injury or death. Such 
damages are essentially compensatory and are awarded to persons who have 
sustained actual or likely loss. They are not penal. Nor are they awarded so as to 
provide windfalls.  
 
The fundamental purpose of an award is of course, so far as money can, to restore 
the person who has sustained the loss, injury and damage to the position he would 
have been in but for the wrongful act. In the case of a living injured person these 
losses essentially comprise of solatium and past and future patrimonial losses. The 
damages are personal to the injured person while he lives. On the death of the 
injured person through injuries caused by the wrongdoer the claimant’s personality 
ceases. It is submitted that the law should be concerned with ensuring that the 
deceased’s actual losses, and the actual or likely losses of those family members 
who were dependant, or likely to be dependant, on the deceased’s financial 
support at the time of his death, are fairly and properly compensated.  
 
The victims rights 
 
[1] Where the victim obtains a settlement or is awarded a decree for damages 
before he dies. 
 
Question 1 – Should a victim continue to receive damages for loss of 
expectation of life as part of an award of solatium only if he is aware or is 
likely to become aware that his life will end prematurely? 
 
Solatium in cases where the pursuer is unaware of his disability and the extent of 
his loss, due to the fact that he is so severely injured consist of a number of 
components. 
 

• Pain and suffering 
• Loss of faculties and amenities  
• Loss of expectation of life 

 
It is only the last head that requires awareness as an essential part which given the 
nature and context of the word is entirely sensible. For the essence of the claim to 
be satisfied, there has to be an appreciation and knowledge of loss. This 
requirement was added in the Damages (Scotland) Act 1993 which introduced 
Section 9A of the Damages (Scotland) Act 1976. Section 9A confirms that in 
assessing the amount of damage by way of solatium the Court shall if – (a) the 
injured person's expectation of life has been reduced by the injuries and (b) the 
injured person is, was at any time or is likely to become aware of that reduction, 
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have regard to the extent that, in consequence of that awareness, he has suffered 
or is likely to suffer. 
 
On the basis that awareness only affects loss of expectation of life and solatium 
will, in the normal course of events, be awarded if the other components are 
present, it is submitted that the requirement for knowledge in respect of the loss of 
expectation of life component should remain. It is accepted in the case law that 
where there is no awareness in respect of pain and suffering and loss of amenity 
then money is of no solace at all. Despite this recognition however damages 
continue to be paid under this head. Shaw L.J. noted in the case of Croke v 
Wiseman [1982] 1W.L.R.721: the following:- 
 
"I respectfully agree with much that Lord Denning M.R. has said in regard to the 
illogicality and irrationality of the [principles] which govern the award of damages 
for loss of amenity and loss of future earnings in such cases as the present, where 
a victim of negligence suffers a catastrophe of such dimensions that he is utterly 
insensible of any loss of amenity and can have no beneficial use for his potential 
earnings. An award of damages in those regards offers no solatium to him in a 
practical sense such an award does the victim no good; in a moral sense it may not 
be easy to justify. As the law stands, however, there is an entitlement to 
compensation under both heads… That the victim may not be capable of using for 
his personal benefit the damages awarded for loss of earnings or loss of amenity is 
in a real sense irrelevant." 
 
We agree therefore that the component which relates to loss of expectation of life 
should continue to require awareness as protection to the victim is given under the 
other heads. 
 
Question 2 – Should a victim continue to be able to claim future patrimonial 
loss for the periods between (i) the date of decree and the date when the 
victim is expected to die, and (ii) from the date when the victim is expected to 
die and the notional date of death i.e. the lost period? 
 
The propositions contained in both sections of this question are we submit entirely 
appropriate and in accordance with the fundamental principles of restoring the 
injured party to the position that he would have been in but for the accident. This 
proposition reflects current practice and is consistent with the purpose of such an 
award.  
 
Question 3 – For the purposes of the lost period only, (i) should income 
include income from third parties as well as the victim’s earnings, and (ii) 
should a deduction be made for the victim’s reasonable living expenses?  
 
In our view a victim should be entitled to claim loss of income from third parties as 
part of the victim’s financial losses (including loss of earnings) during the lost 
period.  
 
In relation to 3(ii) we would agree that an amendment to Section 9 of the 1976 Act 
(as amended) is entirely justified to ensure that a deduction is made in respect of 
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the victim’s living expenses in respect of the lost period. In our experience such 
deductions are taken into account in settlement negotiations.  
 
Question 4(a) – Should a claim under Section 8 of the Administration of 
Justice Act 1982 continue to exclude the lost period?  
 
We would submit that a section 8 claim should continue to exclude the lost period. 
It is our view that such a claim would not be competent or possible during the 
period between expected death and notional death as the victim will have died and 
there will be no one to provide services to.  
 
Question 4(b) – Should a claim under Section 9 of the Administration of 
Justice Act 1982 include the lost period?  
 
In our view appropriate relatives should be entitled to claim under Section 9 of the 
1982 Act during the lost period.  
 
[2] Where the victim instigates proceedings, but dies from the personal injuries 
before he has obtained a settlement or been awarded a decree for damages.  
 
Question 5(a) – Should an executor be able to sue for the damages which the 
deceased could have recovered in respect of patrimonial loss sustained 
during the lost period? 
 
It is submitted that to allow an executor to sue for all the deceased’s future 
patrimonial losses had he not died would amount to a radical change to the 
compensatory and restorative characteristics of an award of damages in personal 
injury cases.  
 
In our view the award of damages in such cases should not be made to enhance a 
deceased’s estate per se. It should be made to reflect actual losses sustained by 
the deceased while in life and actual and likely losses to qualifying dependants 
who prior to the negligent act relied on or were likely to rely on the deceased’s 
financial support.  
 
In our view the existing law targets and benefits those who suffer actual or likely 
losses.  
 
In the case of the injured claimant it is right in our view that he is entitled to recover 
damages for loss, injury and damage actually sustained by him while in life. Such 
heads of claim would include actual pain and suffering and patrimonial losses 
actually sustained by him to the date of death. On his death compensation 
awarded/paid in respect of such heads of damage would in our view quite properly 
become part of the deceased’s estate to be distributed under the rules of 
testate/intestate succession. The losses sustained in life would clearly not exist 
after the claimant’s death.  
 
There are of course also likely to be losses sustained by living persons who had 
benefited, or were likely to have benefited, from the deceased’s financial support. It 
is right in our view that such persons should be entitled to compensation in respect 
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of such loss provided of course that it can be established to the satisfaction of the 
court.  
 
In our view the common factor in these awards of compensation is that they are 
made to persons for actual or likely loss. There is, it is submitted, a close link 
between the wrongful act and the losses sustained.  
 
If the law was to change and allow the deceased’s estate to sue for all of the 
deceased’s future patrimonial losses (subject to setting off personal living 
expenses) it is submitted that this could result in substantial sums of money 
accruing to beneficiaries of the deceased’s estate under the laws of succession 
who would not otherwise have benefited had the deceased not been wrongfully 
killed. For example, the grown-up children of a deceased widower who were not 
financially dependant on the deceased’s support, and who did not receive any 
financial assistance from him, would be enriched by receiving the amount of the 
deceased’s notional future loss of earnings.  
 
In the foregoing example it is conceivable that the deceased could have been 
providing necessary financial support to other dependants, eg nephews or nieces. 
It would be wholly inconsistent with the fundamental nature and purpose of an 
award of damages for such dependants to be deprived of compensation for loss of 
support.  
 
In the foregoing scenario the grown-up children would be receiving something 
which they had not received during the deceased’s lifetime whereas the dependant 
nephews and nieces would be deprived of something they had received during his 
lifetime. Both scenarios in our view cause offence to the guiding principles of 
compensation in personal injury cases to which we have referred.  
 
The Commission is respectfully referred to paragraph 23 of the Commission’s 
report on the law relating to damages for personal injuries causing death in 1973 
(Scot.lawcom.no31).  
 
This whole issue is further addressed in our response to Question 5(c) infra.  
 
In summary we answer this question in the negative.  

Question 5(b) – If so, should a relative’s right to recover damages for loss of 
support (patrimonial loss) be abolished?  

On the hypothesis that an executor would be entitled to recover damages for all of 
the deceased’s future patrimonial losses on the basis of the provisions of Section 
9(2)(a) of the 1976 Act (which for the reasons set out in our response to Question 
5(a) supra. we would oppose), in our view to abolish a dependant’s genuine claim 
for loss of support would be wholly unjust. This would fly in the face of the 
fundamental purpose of an award of damages, namely, to seek to restore the 
claimant so far as money can to the position he would have been in prior to the 
negligent act.  
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In our view a dependant relative’s entitlement to recover compensation from the 
wrongdoer for actual or likely loss of support should in no circumstances be 
abolished. In our view the dependant’s claims should continue as per the present 
law.  

For the reasons given in our answer to Question 5(a) we would not be in favour of 
the deceased’s estate via his executor being entitled to recover all of the 
deceased’s future patrimonial losses on the basis that the deceased would have 
lived to the date he would have expected to die but for the negligent act.  

Question 5(c) – If so, where a relative would suffer serious financial hardship 
from the loss of the deceased’s support, should he have the right to seek a 
capital sum payment from the deceased’s executor to relieve him of such 
hardship? 

On the hypotheses that the answers to Questions 5(a) and (b) supra. are in the 
affirmative (and for the reasons which we have set out in our answers to these 
questions we reject these hypotheses) then in our view in circumstances where a 
dependant relative is likely to suffer severe financial hardship such a relative 
should be entitled to claim a capital sum from the deceased’s estate.  

Of course this could lead to additional, and in our view unnecessary, litigation. 
Such litigation should be avoided.  

For the reasons given in Answer 5(a) we would respectfully urge the Commission 
not to recommend that an executor be able to sue for the deceased’s future 
patrimonial losses as per Section 9(2)(a) of the Act.  

[3] Where the victim is killed instantaneously.  

Question 6 – Should the executor of a deceased person who has been 
wrongfully killed outright continue to have no title to sue on behalf of the 
deceased’s estate for future patrimonial loss? 

This question is inextricably linked to the issues posed in Question 5. 

In our view the guiding principle should be the provision of compensation for loss, 
injury or damage actually sustained by living persons whether such persons be the 
injured victim or his family dependants.  

We answer the specific Question 6 in the affirmative.  

The deceased’s relatives’ rights to damages. 

[1] The relatives’ right to damages – a dependant claim.  

Question 7 – Should the right to sue on the death of a relative continue to be 
a dependant right in the sense that a relative cannot sue unless the 
responsible person would have been liable to the deceased if he had sought 
damages for personal injuries before he had died? 
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We answer this question in the affirmative. We entirely agree with the present legal 
position to the effect that the relative’s right is utterly dependant on the responsible 
person’s liability to pay damages to the deceased if he had lived.  

[2] The relatives’ right to damages – exclusion or discharge of liability to the 
deceased. 

Question 8(a) – Because of the dependent nature of the relative’s claim, 
should it continue to be extinguished if before he died the deceased had 
discharged the responsible person’s liability to him or his executor? 

We entirely agree with the Commission’s view that it is sound policy that a 
responsible person should be able to settle a victim’s claim on a full and final basis. 
Such disposals enable insurers to reserve accurately and responsibly.  

We believe that the enactment of the Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007 was unnecessary. In their Consultation Paper 
of July 2006 the Executive stated (cf paragraphs 1.6 – In considering the effect of 
Section 1(2) of the 1976 Act) “… this means that mesothelioma sufferers face the 
dilemma of having to choose whether or not they should pursue their claim for 
damages and live their remaining months with the dignity and comfort which the 
compensation could provide, or to defer making their claim so that the family they 
leave behind would be better off.” In our view the then existing law and procedure 
was perfectly adequate to avoid the perceived dilemma by means of an interim 
payment while at the same time ensuring the avoidance of over compensation.  

For the Commission’s ease of reference we attach a copy of the Scottish Executive 
Consultation Paper, together with a copy of our answers to the various questions 
which we submitted to the Executive (dated 14th August, 2006).  

We respectfully fully adopt herein our answers to the Scottish Executive 
consultation document. We shall be grateful if the Commission will treat these 
answers as repeated herein brevitatis causa.  

The position of mesothelioma victims has been further protected by virtue of the 
provisions of Section 3 of the Compensation Act 2006 which effectively reversed 
the House of Lords’ decision in the English case of Barker v. Corus (UK) Plc (2006) 
UK HL 20, 

As the Commission will be aware despite the differences between the legal 
systems of Scotland and England & Wales the Westminster Parliament applied the 
provisions of Section 3 of the Compensation Act 2006 to Scotland. This is perhaps 
a further area for review by the Scottish Law Commission.  

In our view the 2007 Act (Rights of Relatives etc.) is unnecessary. The previous 
law and current procedure prevents the perceived dilemma of mesothelioma 
victims from arising. In our view the victim had an adequate remedy via the 
mechanism of an appropriate interim payment. Such a payment enables the victim 
to benefit from suitable nursing care and comfort during the remaining months of 
his life.  
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In summary we answer this question in the affirmative.  

Question 8(b) – If so, should there be an exception to the general rule 
allowing a relative’s claim for non-patrimonial loss, if the deceased dies 
within 3 years of the beginning of the limitation period in respect of his claim 
against the responsible person whose liability he discharged during that 
period? 

For the reasons set out in our answer to question 8(a) supra. in our view the 
exception to the general rule is unnecessary.  

On the hypothesis that an exception to the general rule is necessary (and on the 
understanding that the actual death is causally connected to the defenders’ fault 
and negligence) we answer this question in the affirmative.  

Question 8(c) – Should the period be three years or should it be longer, for 
example, five years? 

On the hypothesis set out in our Answer 8(b) supra. in our view, the period should 
be three years. In other words if the deceased having discharged his liability dies 
within three years of the commencement of the triennium in respect of his claim the 
immediate relatives would have until the expiry of that triennium to claim damages 
under Section 1(4) of the 1976 Act.  

We think that such a three year period is fair and reasonable to both the immediate 
family and the defenders.  

[3] The relatives’ rights to damages – patrimonial loss. 

Question 9 – Should the pursuer be able to recover damages for the 
patrimonial loss actually sustained by her as a consequence of the 
deceased’s death and not simply the loss of the deceased’s financial 
support?  

This question is in our view inextricably linked to questions 5 and 6 and we would 
respectfully refer to our answers to these questions and to our general comments 
at the beginning of this response on the nature and purpose of awards of damages 
in personal injury/fatal cases.  

In our view in fatal cases awards of damages should fairly represent compensation 
for actual or likely loss sustained by family dependants of the financial support of 
the deceased “breadwinner”. The extent of such loss must in our view be a 
question of fact in every case. Formulae such as deductions of say 25/30% to take 
account of the deceased’s personal spending, or further variations as highlighted in 
Brown v. Ferguson 1990 SLT 274 to take account of circumstances where both 
spouses/partners were working can be helpful. However, in our view they are no 
more than a guide and it is for parties to agree or for courts to determine on the 
basis of evidence adduced the extent of the actual or likely loss in question.  

In our view the case of Macintosh & Mann v. Morrice 2006 CS1843 which is 
referred to at paragraph 3.48 of the Commission’s Discussion Paper is an example 
of a situation where the deceased’s daughters did not incur a “loss” as such. They 
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simply did not “gain” as much as they would have done had their parents survived 
beyond the seven year period for inheritance tax purposes. Presumably the 
daughters had already benefited from the large sums transferred to them by their 
parents. The transfer was presumably effected to mitigate inheritance tax.  

We do not agree that the law should be extended to allow speculative and remote 
claims outwith actual/likely dependency. 

Question 10 – On the assumption that such claims are to be retained should 
the multiplier continue to run from the date of the deceased’s death?  

For the reasons set out in paragraph 3.52 of the Commission’s Discussion Paper in 
our view the multiplier should continue to run from the date of the deceased’s 
death.  
 
[4] The relatives’ right to damages – non-patrimonial loss 
 
Question 11 – Should a claim for damages for the loss of the deceased's 
relatives' personal services be subject to the same regime on deductions 
from damages as claims under the Damages (Scotland) Act 1976?  
 
Section 9(2) of the 1982 Act provides relatives with the ability to claim in respect of 
the loss of personal services rendered to them by the deceased. The section is 
silent in relation to the deductions, if any, from the aforementioned head of 
damage.  
 
Section 10 of the same Act lists the payments which should not be deducted so as 
to reduce any amount paid in respect of damages. In addition it highlights the 
deductions which are to be made from any award.  
 
Section 10 is written in anticipation of the injured person being alive whereas 
section 9(2) is written in anticipation of death.  
 
In those circumstances it is sensible that any deductions which are to be taken into 
account should reflect, for consistency, the position on death and therefore the 
more limited section 1(5) should be taken into account. The proposed amendment 
provides clarity and logic to the interpretation of this aspect of quantification. 

 
[5] Should we continue to have Section 1(4) awards? 

Question 12 – Does the current system whereby the deceased’s immediate 
family can seek damages under Section 1(4) of the Damages (Scotland) Act 
1976 for non-patrimonial loss operate satisfactorily?  
 
Section 1(4) awards damages to members of the deceased’s immediate family 
who can prove they in fact suffered grief, sorrow and the other necessary elements 
as a result of the deceased’s death. This claim is to be distinguished from the 
previous right available to relatives in an action of assythment. Under earlier law 
(now repealed) relatives could claim damages following the death of a family 
member slain by the criminal act of another. The purpose was for “pacifying of their 
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rancour”. The 1976 Act provides for one head of claim to compensate where a 
particular class of persons i.e. the “immediate” family can prove one or more of the 
three requirements. This takes into account the grief and sorrow on death but also 
the grief experienced by a relative who has to care for a loved one prior to death 
who is suffering from a terminal illness which could last for some time. 
 
It is entirely a matter for the judge or jury hearing the case as to how to value an 
individual relative’s claim. In every case the grieving family will consider they have 
suffered a particular amount of grief and sorrow as result of the deceased’s death. 
How are the courts to distinguish between grief and sorrow experienced by one 
family as opposed to another? Conversely it is particularly difficult for defenders to 
disprove that the claimants did not actually experience grief and sorrow to the 
extent claimed. The awards under Section 1(4) can never properly compensate a 
grieving relative for the loss of a loved one. An award of damages is given to a 
person who has suffered loss as a result of breach of duty on the part of the wrong 
doer. Strictly speaking a relative should be regarded as a secondary victim as the 
harmful act/omission was actually caused to the deceased. However the award 
marks the fact that grief and upset has been caused to the family by the death of 
the deceased. It is submitted that the current law making provision for such claims 
should remain in place. 
 
The real difficulty arises in deciding upon appropriate awards under Section 1(4). It 
is a very difficult exercise for the court or a Jury to fix upon an appropriate amount 
to be awarded to a particular family in respect of the death of a particular relative. 
There are various classes of relatives who can submit claims under the section. 
How does the court distinguish which relative should receive a higher amount than 
any other relative – and if so how much? As matters currently stand there are 
generally accepted value bands within which the claims by various relatives fall. It 
is generally expected that the claim by a widow/widower will have a higher value 
than the claim by a parent for the loss of a child. Is this correct? Is there not a 
reasonable expectation that one’s husband/wife may die before the relative 
whereas there is usually no expectation that a child would die before a parent. Is 
there a distinction to be made between the value of an award for a very young child 
as opposed to a teenage child or an adult child? Is there a distinction to be made 
between the value of an award in respect of the death of a daughter as opposed to 
a death of a son? Certainly in the case of Shaher v British Aerospace Flying 
College Ltd 2003, SC540 reliance was placed on the fact that the deceased was 
the elder son in a Muslim family who therefore held a particular position within that 
family. All of these questions and more require to be considered in fixing upon a 
valuation of the relatives’ claims for non-patrimonial loss. In any event some may 
argue a proper price can never be put on the death of any relative and it is 
distasteful to distinguish between relatives in any way. 
 
Recently jury awards have been increasing for these types of claims, in particular 
claims on behalf of widows, and this has been recognised and taken account of by 
Judges. It is submitted that the present system should continue. The hope is that 
the public perception of the value of these awards will be reflected by juries in their 
awards. Jury awards should in turn indicate to Judges considering these types of 
awards the public expectation in their valuation. 
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Question 13 – Should the deceased’s immediate family’s title to sue for non-
patrimonial loss be abolished?  
 
The definition of “immediate” family has recently been changed to include some 
relatives who were previously not entitled to make such a claim. The change has 
also excluded certain relatives who previously were entitled to make a claim i.e. 
those related by affinity. 
 
As indicated in the preceding answer, strictly speaking the immediate relatives are 
secondary victims of the initial negligent act or omission. Further the relatives’ 
claim is one for secondary economic loss. As a general principle Scots law does 
not recognise liability in delict for causing secondary economic loss. It is only in 
very exceptional circumstances where the secondary victim is entitled to make 
such a claim. Having said this the right of the deceased’s immediate family to sue 
for non-patrimonial loss recognises the relative has been wrongfully killed and the 
family have suffered grief, sorrow and anxiety as a result. The general public do 
expect the wrong to the family to be recognised by the law. The increase in awards 
by juries for claims under section 1(4) reflects the public perception that there 
should be compensation for the wrong caused to the family. It is therefore 
submitted that the entitlement to sue by the deceased’s immediate family for non-
patrimonial loss should not be abolished. 
 
Question 14 – Should the deceased’s immediate family’s title to sue for non-
patrimonial loss be abolished if the executor had title to sue for future 
patrimonial loss to the deceased’s estate arising from his death? 
 
This question is based on the assumption that an executor does have title to sue 
for future patrimonial loss to the deceased’s estate arising from his death. As 
explained elsewhere in this paper it is the view of FOIL that an executor should not 
have title to sue for future patrimonial loss to the deceased’s estate arising from his 
death. 
 
If it were the case that an executor had title to sue for future patrimonial loss then it 
is submitted that the claim of the deceased’s immediate family to sue for non 
patrimonial loss should be abolished. If the executor were so able to sue then a 
claim could be made for earnings which the deceased would have earned during 
the lost years. This could be a very high sum depending on the deceased’s pre-
accident employment. That claim would become part of the deceased’s estate. It 
would then be distributed to the beneficiaries detailed in the deceased’s will or to 
his family under the rules of intestate succession. The immediate family would then 
be adequately compensated and claims under section 1(4) would be unnecessary. 
However as discussed elsewhere in this paper to allow the executor to claim for 
future patrimonial loss can result in a windfall to relatives who would not otherwise 
have benefited. 
 
As the law presently stands the family’s sense of outrage and grief at the wrongful 
death is separately compensated. This appears to find favour with public opinion. 
 
Question 15 – If a Section 1(4) claim should continue should it be replaced by 
a conventional non-compensatory award?  
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This raises the question as to whether a tariff system should be introduced paying 
fixed amounts to particular persons as a result of the death of relative depending 
on the relationship to the relative. In England the total amount which may be 
claimed for what is referred to as “bereavement” is restricted to £10,000. Where 
the parents of a deceased child are claiming together, this sum is divided equally 
between them. There is an initial attraction in the use of a tariff system. It provides 
certainty in the amounts which will be awarded. At the moment awards are either 
made by Judges or Juries. The awards made by juries vary widely and have been 
increasing recently. Jury awards are now much higher than they were in the past. 
A tariff system would remove the element of uncertainty. Both sides are then aware 
of the level of the awards which will be made. In the case of defenders where 
payments are usually made by insurance companies this is a very attractive 
prospect as it enables them to calculate their reserve accurately. A tariff system 
also removes the requirement for proving the extent of the grief and distress 
suffered by relatives. It can be regarded as unseemly for relatives to have to prove 
the degree of their emotional attachment to the deceased (although in practice this 
is rarely required).  
 
However the use of a tariff system would be difficult to implement. It would be 
difficult for those drafting the tariff to set appropriate levels for the various awards 
and distinguish the amounts to be received by different classes of relatives. 
 
Further the use of a tariff system would be a move away from the basic proposition 
that loss of society is a question of fact and circumstances in each particular case. 
No two families are the same. The tariff system would not allow for two extremes of 
the situation. Where a family had a particularly close relationship with the 
deceased this would not be capable of being reflected in an award. On the other 
hand where a relative had no contact with the deceased or a very bad relationship 
with the deceased prior to death then the relative would still be entitled to an award 
under the tariff system. This would be even although it could be argued the 
particular relative had not suffered any grief, sorrow or distress as a result of the 
death. 
 
The present system can take into account individual circumstances and individual 
families. jury awards for non-patrimonial loss have been increasing in recent years 
reflecting the public view that this is a head of claim which requires to be 
compensated adequately. 
 
Therefore it is submitted that section 1(4) claims should not be replaced by a 
conventional non-compensatory award. 
 
[6] The relatives’ right to damages – title to sue for patrimonial loss 
 
Question 16 – On the assumption that their right to claim damages for 
patrimonial loss is to be retained, should title to sue be restricted to the 
relatives (as defined in Schedule 1 to the 1976 Act) who now constitute the 
deceased’s immediate family?  
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Section 1(4) claims can only be made by the deceased’s immediate family as 
defined in Schedule 1 to the Damages (Scotland) Act 1976. It is restricted group 
which does not comprise additional ascendants or descendants. The category of 
relatives who are entitled to claim for patrimonial loss for wrongful death is wider 
and includes additional persons. 
 
In terms of the present law relatives must prove they were financially dependent on 
the deceased prior to death in order to be entitled to make a claim. If the category 
of persons entitled to claim were restricted to “immediate” family then in theory a 
person who was financially dependent on the support of the deceased but who did 
not fall within that category would lose out and would not be entitled to make a 
claim. In theory financial hardship could result. It is submitted that the category of 
those entitled to make a claim should be those falling within the extended Schedule 
1 to the 1976 Act as amended by the Family Law (Scotland) Act 2006, who can 
prove they were financially dependent on the deceased prior to his death. It would 
be a question of fact in each case and should not be restricted to those falling 
within the definition of “immediate family” 
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Annexe B 
 
Discussion Paper on Damages for Wrongful Death by the Forum of Scottish 

Claims Managers 
 
Introduction 
The Forum of Scottish Claims Managers is pleased to be asked to contribute to the 
Scottish Law Commission Discussion Paper No 135. 
 
Question 1 
It is the opinion of the Forum of Scottish Claims Managers (FSCM) that the current 
Solatium award fulfils the purpose of compensatory damages ie where a Pursuer 
has a comprehension of loss of expectation of life; he is awarded compensation for 
this. The FSCM is neutral on the subject of awarding compensation to a Pursuer 
who cannot experience or comprehend PSLA and on balance would not propose 
any change to the current law which is satisfactory. 
 
Question 2 
The FSCM agrees that the current regime is fair and would not propose suggesting 
any changes 
 
Question 3 
The FSCM is in agreement with the proposal.  
 
Income from Third Parties eg trusts should be a reasonable consideration if 
evidence of this can be adduced.  
 
The FSCM believe that if the intention of such an award for the “lost” period is to be 
compensatory, then a deduction must be made for the victim’s reasonable living 
expenses as these would have been incurred in any event and could not have 
been avoided. In such an instance the Pursuers would be placed in a better 
position than the victim would have been had the accident not happened. 
 
Question 4 

a) The FSCM is of the opinion that a claim under S8 should exclude the “lost” 
period as it would be a myth to impute services are being rendered to the 
victim after the victim’s death and an award in such circumstances would no 
longer be compensatory. 

b) The FSCM however agrees that a claim under S9 is entirely reasonable 
providing of course evidence can be shown that services were being / would 
have been rendered to persons claiming by the deceased.  

 
Question 5 

a) The FSCM is firmly of the opinion that the aim of damages for wrongful 
death should be to compensate those who have suffered from the death of 
the victim. The FSCM is therefore of the view that those who were being 
supported by the victim should be those who are entitled to claim 
compensation. This does not necessarily include the Estate of the 
deceased although in many cases the Estate will have a claim. By leaving 
only the Estate as able to claim may well cause situations whereby those 
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who were being supported by the deceased and have a stronger claim 
lose their right to claim and have no more than a moral claim against the 
Estate who may not be independent in their assessment. 

b) See above answer. The FSCM firmly believes those who can establish 
support / dependency should retain their right to claim compensation. 

c) This is a potential answer to the above situation proposed in (a) and (b) 
however the FSCM feel this would be potentially difficult to administer or 
operate. For example at present claims for support / dependency are 
usually put to Insurers who are experienced in dealing with such claims, 
have the resources to do so and are independently able to assess claims. 
If the situation proposed in 5 (c) were the case the Executors would have 
to deal with potential claims for hardship. It is the view of the FSCM that 
the Executors would in all probability not be experienced in doing so, are 
not independent and would have to engage (legal) assistance presumably 
using the assets of the Estate to do so? 

 
Question 6 
The FSCM for the reasons detailed above consider this to be correct. The FSCM 
note that in their experience, there are very few cases where there are no 
dependent relatives and to allow the Estate such a claim would not necessarily be 
“compensating” the Estate. 
 
 
Question 7 
The FSCM agree with the question. The FSCM cannot envisage a situation as 
equitable whereby a dependent relative has better rights than the victim had 
himself. The inequity of such a situation has recently been demonstrated in Rafiq v 
Phillips & MIB which has been followed in Scotland. 
 
Question 8 

a) The FSCM agree that this situation is satisfactory and do not support any 
change 

b) The FSCM cannot envision such a situation occurring whereby the 
example given actually happens and causation would always be arguable. 
The FSCM are of the view that where a claim is made by a victim while 
still alive and is later settled, if causation of subsequent death can be 
proven as directly attributable to the accident or event then the FSCM 
would not oppose a change to allow the Estate of the victim to bring such 
a claim envisaged in the question. The FSCM are however of the view that 
the circumstances would be so few in number that they question the 
necessity to change the law? 

c) See above (b) however were this to be enacted, the FSCM would support 
the maintenance of the current 3 year limitation period which is well known 
to all. 

 
Question 9 
The FSCM is of the view that compensation for the death of the victim is the 
primary aim of this area of the law and to best do so involves calculating the 
support the victim would actually have provided, such calculations being based 
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upon evidence. To suggest other methods creates potential fictions which may be 
difficult in practice to reconcile. 
 
Question 10 
The reasoning of the House of Lords in the decision of Wells v Wells is sound and 
provides absolute certainty around the multiplier. The FSCM is of the opinion that 
this certainty facilitates quicker settlement of claims of this nature and should be 
retained. 
 
Question 11 
The FSCM is of the view that in practice such deductions are made and thus is in 
agreement with the question. 
 
Question 12 
The FSCM does not experience any particular difficulty in dealing with awards 
under S1(4) other than in arguments relating to the quantification of such awards. 
See answer to Q15. 
 
Question 13 
The FSCM does not support a change in the law in this particular area 
 
Question 14 
FSCM has indicated throughout these answers that it does not support the basic 
premise of the Estate rather than those supported by or dependent upon the victim 
should have rights to sue in respect of future patrimonial losses. 
 
Question 15 
The FSCM can see advantages in the S1(4) award being made non compensatory. 
The FSCM are of the opinion that to make such an award tariff based would speed 
up payment of such awards. The FSCM make note that in England & Wales the 
fixed tariff Bereavement award under the Fatal Accidents Act 1976 is often paid by 
insurers very soon after the accident providing immediate relief for the victim’s 
dependents long before evidence of dependency is adduced and can be is agreed 
and this reduces areas of dispute.  
 
The FSCM note the wide variations of awards under S1(4) (at Appendix C) 
especially those awarded by Juries and are of the view that while there are 
advantages in a fixed “tariff” system, Scottish law has always recognised the right 
of a relative to claim under S1(4) or “Loss of Society” as a compensatory award 
and this to be assessed by a Judge or Jury if appropriate.  
 
The FSCM consider that on balance there is no clear rationale to abolish the S1(4) 
award but would welcome clarification in the Judicial Rules and Judges to be 
tasked with giving more detailed guidance and support (including examples of 
other awards) when charging a Jury to make such an award. 
 
Question 16 
The FSCM do not agree that widening the class of individuals is reasonable. The 
FSCM consider the current class of individuals entitled to claim as amended by the 
Family Law (Scotland) Act 2006 reasonable. It is the view of the FSCM that those 
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within the class as defined are best able to demonstrate bonds of affection to the 
deceased and to widen the class may well lead to spurious claims which would 
undoubtedly protract the process of resolving claims. 
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JUSTICE COMMITTEE 

 
17th Meeting, 2009 (Session 3), Tuesday 2 June 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Justice of the Peace Courts (Sheriffdom of South 
Strathclyde, Dumfries and Galloway) Revocation Order 2009 
(SSI 2009/180) 
 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

28 May 2009 

Justice Committee deadline to 
consider SSI: 

15 June 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (please see the Annexe) 

Purpose of Instrument: This Order revokes the Justice of the 
Peace Courts (Sheriffdom of South 
Strathclyde, Dumfries and Galloway) Order 
2009. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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Annexe 
 

The Justice of the Peace Courts (Sheriffdom of South Strathclyde, Dumfries 
and Galloway) Revocation Order 2009 (SSI 2009/180) 

This instrument revokes (with effect from 16 May 2009) the Justice of the Peace 
Courts (Sheriffdom of South Strathclyde, Dumfries and Galloway) Order 2009. This 
revocation would take effect prior to certain provisions in the 2009 Order coming into 
force on 18 May 2009. The revocation of the 2009 Order, before it comes into force, 
will in effect mean that the Order will be treated as not having been made.  

Non-compliance with the 21 day rule  
This Order does not comply with the 21 day rule, being laid in Parliament on 12 May, 
and coming into force on 16 May 2009. The letter from the Scottish Government 
Criminal Justice Directorate to the Presiding Officer with the instrument explains that 
the reason for non-compliance with the rule is that on 5 May, the Justice Committee 
voted in favour of a motion to recommend the annulment of the 2009 Order.   

As the result of that vote, the Government decided to revoke the principal Order. It 
was considered necessary to do so before the expiry of the 21 day period because, 
as above, several articles of the 2009 Order would have come into force on Monday 
18 May. To prevent those articles taking effect, the revocation required to be brought 
into force in advance of that date. 

The Committee reports to the lead Committee that, for its interests, it is 
content with the explanation provided by the Scottish Government for the 
failure to comply with the 21 day rule.  
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JUSTICE COMMITTEE 

 
17th Meeting, 2009 (Session 3), Tuesday 2 June 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Parental Responsibilities and Parental Rights Agreement 
(Scotland) Amendment Regulations 2009 (SSI 2009/191) 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

28 May 2009 

Justice Committee deadline to 
consider SSI: 

22 June 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: These Regulations amend the Parental 
Responsibilities and Parental Rights 
Agreement (Scotland) Regulations 1996 by 
prescribing the form for the agreement 
between the mother and other parent of a 
child that the other parent should have 
parental responsibilities and parental rights 
(PRR) in relation to the child.  
 
The use of the agreement applies where a 
couple who are not civil partners and who 
have not jointly registered their child’s birth, 
agree to give the other parent (apart from 
the mother) PRR for the child. This is 
because paragraph 51 of Schedule 6 to the 
Human Fertilisation and Embryology Act 
2008 has changed the Children (Scotland) 
Act 1995 to allow a child’s other parent to 
acquire PRR by agreement with the child’s 
mother. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 
INTRODUCTION 
 
This response is concerned with the sentencing aspects of the Criminal Justice 
and Licensing (Scotland) Bill. 
 
PURPOSES AND PRINCIPLES OF SENTENCING 
 
As indicated in our Response to the Scottish Government Consultation 
Document on Sentencing Guidelines and a Scottish Sentencing Council (“the 
original Response”), no issue is taken with the proposed statement of the 
purposes and principles of sentencing. Further drafting clarification would be 
useful as to the principles of sentencing. While the Bill makes clear that what is 
contained in clause 1(1) are the purposes of sentencing, it does not expressly 
say that what is contained elsewhere in the clause are the principles of 
sentencing. While the clause does refer to the “principles of sentencing” in its 
head-note, it remains to be inferred that these are the matters dealt with 
elsewhere in the clause. 
Having set out the purposes and principles of sentencing these ought to be 
regarded as the overarching framework of sentencing. Any sentencing guidelines 
ought, accordingly, to be in line with them. The Bill provides that courts need not 
comply with section 1 if it is inconsistent with sentencing guidelines (clause 2(2)). 
However, a more principled approach would be that sentencing guidelines would 
be suspended if found to be inconsistent with the purposes and principles of 
sentencing. Having set out the framework, any guidelines ought to be consistent 
with it. 
 
THE SCOTTISH SENTENCING COUNCIL 
 
Objectives 
The objectives set out in clause 4 may  seem to be reasonable in themselves. 
However, it may be argued that they do not address the main objective of the 
Council. That ought to be as its first objective that the Council must seek to 
facilitate the implementation of the enunciated sentencing purposes and 
principles. The other objectives stated are more particular ones. 
 
Consultation  
As recommended in the original Response (page 3), the number of mandatory 
consultees has been restricted from those initially envisaged. It may be 
questioned whether the Lord Advocate, who has primary responsibility for the 
prosecution of crime, should be a mandatory consultee in relation to sentencing. 
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However, there is still no provision for mandatory consultation of the judiciary, as 
also proposed in the original Response (page 3). This ought to be included. It 
could be achieved, for example, through consulting the Judicial Council for 
Scotland.  
 
Effect 
Crucially, the proposal in the Consultation Document at paragraph 2.11 that all 
courts, including the Appeal Court, should be under a statutory obligation to 
“adhere” to the guidelines has been replaced with an obligation to “have regard” 
to them, as recommended in the original Response (page 3). The Bill also 
recognises that in certain instances the High Court on appeal, in deciding not to 
follow any relevant sentencing guidelines or concluding that the guidelines do not 
deal with a significant issue, may refer them to the Council for a review (Clause 
9). We are of the view that the proposals in the Bill in this regard are  an 
improvement upon those in the Consultation Document and ought to go some 
way towards retaining the pre-eminence of the Appeal Court, as was proposed in 
the original Response (page 4). 
 
Composition 
It is to be welcomed that the composition of the Council proposed in the Bill has 
been altered from that in the Consultation Document to increase the judicial 
element, as proposed in the original Response (page 6). However, the Bill ought 
not to provide for the appointment of a constable as a legal member (Schedule 1, 
para 1(4)(b)). Not only is a constable not a lawyer but it is highly questionable as 
to why there should be provision for the constabulary in particular to be afforded 
a direct role in formulating sentencing guidelines. 
 
COMMUNITY PAYBACK ORDERS 
The name for the community payback orders provided for in clause 14 seems 
unduly pointed. It would seem far preferable to have a more general title for 
them, such as community involvement orders. While this is the case in relation to 
all of the requirements which might be imposed under such an order, it seems 
particularly inappropriate to describe  those requiring mental health treatment or 
alcohol treatment as thereby being included in some community payback. If an 
offender suffers from a mental condition any order imposed ought not to be 
classed as one of payback. 
 
Otherwise, it is not proposed to deal with the proposals for such orders in detail. 
 
SHORT SENTENCES 
The balance between providing an effective deterrent and minimising the 
imposition of imprisonment is one more for others, particularly politicians and 
criminologists, to address. It is recognised that the presumption against short 
periods of imprisonment or detention proposed in clause 17 is an attempt to 
reduce custodial sentences of less than six months. Taking into account any 
discount for an early plea of guilty, it has to be appreciated that this could 
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encompass those cases where the original sentence before being discounted 
would have been up to nine months. Experience indicates that there will be 
cases where the presumption will be overcome, such as where there have been 
repeated breaches of orders of the court. However, since sentences of less than 
six months will still be available under the provisions of clause 17, subject to a 
requirement to state and record the reasons why no other method of dealing with 
the person was appropriate, this initiative could nonetheless achieve a workable 
outcome. 
 
INTOXICATION 
Specific provision that intoxication is not to be regarded as a mitigation of an 
offence, as is provided for in clause 24, is unnecessary. The principles applied 
are well understood in Scots law. Moreover, it could lead to unforeseen 
consequences. The clause does not make clear whether it is envisaged that it 
will apply to those who suffer from alcoholism. This would depend upon what is 
meant by the “voluntary” consumption of alcohol. It has been reported that 
modern neuroscience leads to the conclusion that there are some alcoholics for 
whom the ability to choose not to drink is absent: Gertz et al, Alcoholism and 
Criminal Liability, 2008 J. R. 171. The clause, therefore, makes no separate 
provision for any person shown to have been suffering from an addiction to 
alcohol. It is not clear whether it would be open to lead evidence before the court 
to show that the consumption of alcohol was involuntary in the sense that the 
person suffered from alcoholism and was unable to control their drinking. In 
particular, it is not clear whether the provision would exclude the defence of 
diminished responsibility for a person suffering from alcoholism where his or her 
responsibility was substantially impaired by the consumption of alcohol resulting 
from the disease. There is a danger in legislating as currently proposed without 
first addressing these important issues. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 

1. The Faculty of Advocates welcomes the opportunity to comment in this 
submission on the Licensing provisions in the Bill. It is not proposed to 
discuss every provision but confine our observations to those which 
merit comment from a legal perspective. 

 
PART 8 - LICENSING UNDER CIVIC GOVERNMENT (SCOTLAND) ACT 
1982 
 
2. Section 121- Conditions 
 

The proposals (in section 121(2) and (6)(a) (i)) to do away with the 
unconditional grant or renewal of a licence are welcomed. 

 
The introduction of mandatory licensing conditions prescribed by 
Scottish Ministers under section 121(3) does represent a radical 
departure from the current approach which is to leave the attachment 
of specific conditions to licensing authorities. The proposal would 
enable Ministers to impose conditions in respect of all licensed 
activities including those which are categorised as optional. By their 
very nature such conditions will not be capable of variation or relaxation 
by licensingauthorities in the light of local or particular circumstances. 
The reason for such a change of approach is not explained. The terms 
of any prescribed conditions in statutory instruments may shed some 
light. It is appreciated that mandatory conditions are being introduced 
under the Licensing (Scotland) Act 2005 although that is in the context 
of Licensing Objectives which underpin the legislation. This is a 
significant change to the licensing regime under the 1982 Act, the 
reason for which is obscure.  

 
The proposal that standard conditions or variations thereof have no 
effect so far as they are inconsistent with any mandatory condition, 
while inevitable in the context of mandatory conditions, does introduce 
the potential for issues to arise in particular cases as to whether a 
particular condition is indeed inconsistent with a mandatory one with 
consequent uncertainty. Ultimately the issue will be one for the court to 
determine in a particular case. That is only likely to arise if the licence 
holder challenges the condition by appeal.  It may also arise where a 
licensing authority seeks to found on the particular condition or its 
breach in relation to a proposed suspension. Apart from these cases 
the matter may not arise because the holder of a licence may simply do 
nothing about the condition and not comply with it on the basis that in 
his view the inconsistency means that it has no effect and may be 
ignored. 
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3. Section 122 – Powers of entry and inspection 
 

Significant powers are granted under section 5 of the 1982 Act. These 
are conferred not only on constables but on authorised officers of the 
licensing authority which is responsible for administering and enforcing 
the licensing regime. With the availability of such officers and of police 
officers in appropriate case, it is not clear why it is sought to extend the 
powers to civilian employees of the police authority.  

 
4. Section 127 – Licensing of late night catering 
 

The substitution of “food” as defined in section 1 of the Food Safety Act 
1990 for “meals and refreshment” will, of course, extend the coverage 
of section 42 of the 1982 Act. 

 
5. Section 128- Applications 
 

The amendment of paragraph 8 of Schedule 1 to the 1982 Act  by the 
addition of sub-paragraph (5A) is welcomed.         

 
 

PART 9 – ALCOHOL LICENSING  
 
6. Section 129(4) – power of Board to vary premises licence conditions 
 

It is submitted that a right of appeal should be given to the premises 
licence holder against such a variation. Given that in the case of an 
application by the holder to vary the premises licence under section 29 
of the 2005 Act there is an appeal against refusal (schedule 5), it would 
be appropriate that a right of appeal also be granted in respect of a 
Board variation.   

                 
7. Section 132(2) – premises licence applications: antisocial behaviour 

reports  
 

In the proposed section 22(2A) of the 2005 Act, in both sub-sections (a) 
and (b)  there should be added a reference to the extent to which such 
antisocial behaviour in the vicinity is considered to be attributable to 
customers of the premises. This is frequently an issue in respect of 
applications and it is anticipated that this will be the case in respect of 
the content of such reports. For that reason, it is submitted that it would 
be helpful if it could be addressed in any report. 

 
8. Section 140 – Licensed premises: social responsibility levy 
 

It is noted that the levy is in respect of expenditure incurred by any 
local authority falling within subsection (3). It is nothing to do with the 
relevant licensing board or expenditure incurred by it. Where licence 
holders may be subject to the imposition of the levy where the local 
authority consider it necessary or desirable with a view to remedying or 
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mitigating adverse impacts on licensing objectives attributable to the 
operation of licensed premises in their area, regardless of whether any 
of these impacts can be attributed in any way to specific premises, the 
levy may reasonably be viewed as a form of taxation imposed on all 
relevant licence holders. It will be payable regardless of how well 
managed particular premises are in relation to achievement of the 
licensing objectives.  

 
The imposition of such a levy would be a somewhat drastic and, to an 
extent, a penal measure. How exemptions or remissions from charges 
may operate is left entirely to Regulations. It is essentially a source of 
funding for unspecified measures to address general adverse effects. 
There is, in the proposed legislation, no detail of such measures or any 
specific indication of how the expenditure shall be utilised beyond the 
general terms of the subsection. The authority is given a very wide 
discretion. All of this assumes that the expenditure is in respect of 
action which the authority has power to take.             
 
It is also worthy of note that while holders of licences under sections 
39, 41 and 42 of the 1982 Act will be subject to the levy, the licensing 
regime under the 1982 Act is not subject to any over- arching licensing 
objectives. While one can understand the thinking behind grouping 
these activities with licences under the 2005 Act, albeit they are not 
concerned with the sale of alcohol, it may be perceived as 
inappropriate to subject them to a levy which relates to an impact on 
objectives which have no express application to these activities. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
INTRODUCTION 
 
The Law Society of Scotland (the “Society”) welcomes the opportunity to 
comment upon the Criminal Justice and Licensing (Scotland) Bill as 
introduced in the Scottish Parliament on 5 March 2009 and has the following 
comments to make upon its terms.  
 
GENERAL COMMENTS 
 
The Society has responded to a number of Scottish Government consultation 
papers containing proposals which are now upon the face of the Bill.  
 
In particular, the Society’s Criminal Law Committee responded to the Scottish 
Government’s consultation paper on sentencing guidelines and the Scottish 
Sentencing Council in November 2008, the Scottish Government’s 
consultation paper upon a statutory basis for disclosure in criminal 
proceedings in Scotland which contained proposals for legislation to 
implement the recommendations in the Coulsfield report in January 2008 and 
the Scottish Executive’s consultation paper on proposals to amend the law on 
the compellability of spousal witnesses in September 2006. The Society’s 
Criminal Law Committee also responded to the Scottish Law Commission’s 
discussion paper on Crown appeals in May 2008.  
 
The Society’s Licensing Law Sub-Committee would wish to respond to Parts 
8, 9 and 10 of the Bill under separate cover.  
 
Reconsolidation of the Criminal Procedure (Scotland) Act 1995 
 
The Society is of the view that the Criminal Justice and Licensing (Scotland) 
Bill has been presented as a miscellaneous provisions type Bill with a number 
of wide-ranging proposals. The Criminal Procedure (Scotland) Act 1995 has 
been amended on a number of occasions since 1995. A reconsolidation to 
make the law accessible and easier to understand is required.  
 
SPECIFIC COMMENTS 
 
Part 1 Sentencing 
 
Section 1 Purposes and Principles of Sentencing 
 
The Committee agrees with the purposes and principles of sentencing which 
more or less reflect the terms of Section 142(1) of the Criminal Justice Act 
2003 (England) but suggests that the purpose as outlined at Section 1(1)(b) 
should be the deterrence of crime as opposed to the reduction of crime 
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(including its reduction by deterrence). The Society also believes that one of 
the main principles of sentencing is to serve the interests of justice and that 
should be reflected on the Bill. The Society agrees with the proposals for a set 
of Statutory Principles in relation to sentencing on the basis that judicial 
independence would not be compromised in applying these principles.  
 
Section 3 and Schedule 1 The Scottish Sentencing Council 
 
The Society can see merit in a transparent arrangement for sentencing. 
However, any Sentencing Council should operate in a way which does not 
detract from judicial independence. 
 
Section 4 The Council’s Objectives  
 
Consistency in sentencing practice should be distinguished from uniformity so 
that judicial independence remains. What has to be taken into account is that 
different courts throughout the country will sentence according to local issues. 
With particular reference to Section 4, the Society notes Section 4(c) which 
will help to ensure that non-lawyers in the sentencing process, i.e. the 
accused, the complainer and the public will have an enhanced understanding 
of sentencing practice and policy.  
 
It is unclear from the Bill if a Scottish Sentencing Council would function in 
respect of reserved offences under the Scotland Act 1998 e.g. terrorism, 
firearms and drugs, company law, intellectual property, insolvency and 
corporate homicide offences. Accordingly, will the Council propose guidelines 
with regard to reserved offences as inconsistencies will no doubt arise in 
sentencing practice with regard to these offences in Scotland as opposed to 
elsewhere within the United Kingdom? 
 
Section 5 Sentencing Guidelines 
 
With particular reference to Section 5(5), the Society is concerned about the 
assessment of the costs and benefits under Sections 5(5)(a) and (b). This 
seems to predicate sentencing on financial issues rather than fulfilment of the 
sentencing purposes under Section 1. The Society is concerned if sentencing 
guidelines are to be produced by the Sentencing Council on the basis of a 
perceived need to reduce the prison population in Scotland.  
 
The Society also notes the position in England and Wales and particularly the 
findings of the Sentencing Commission Working Group chaired by Lord 
Justice Gage which recommended the placing of a duty on the Sentencing 
Guidelines Council to estimate the effect of guidelines in terms of the prison 
population or other correctional resources. Lord Justice Gage also 
recommended that the Council provide an overview of all the factors that 
impact on the prison population and alert the UK Government to significant 
developments and to oblige the UK Government, when introducing a Bill, or 
launching a new policy, to invite the Sentencing Guidelines Council to assess 
its impact on correctional resources. The Society believes that Scottish 
Ministers should be under an analogous duty subject however to the Scottish 
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Sentencing Council also taking into account the application of the sentencing 
purposes.  
 
Section 6 Procedure for Publication and Review of Sentencing 
Guidelines 
 
The Society does not agree that the level on consultation on draft sentencing 
guidelines is correct. Section 6(1)(b) should include the Lord Justice General. 
The Society agrees that the Council should have a discretion to consult with 
such persons or bodies as it considers necessary as stated in Section 
6(1)(b)(iii). 
 
Section 7 The Effect Of Sentencing Guidelines 
 
The Society notes that, in terms of Section 7(2), reasons must be stated by 
the court for a departure from the guidelines. The Society is concerned that 
this would result in a ground of appeal against sentence on the basis of such 
a departure.  
 
Section 8 Ministers’ Power to Request that Guidelines be Published or 
Reviewed 
 
The Society welcomes the provisions at Section 8 whereby Scottish Ministers 
may request that the Council consider publishing or reviewing sentencing 
guidelines on any matter.  
 
Section 9 High Court’s Power to Request a Review of Guidelines  
 
The Society believes that it would be more appropriate for the Lord Justice 
General to refer sentencing guidelines to the Council than the High Court of 
Justiciary. It should be a matter for the Lord Justice General rather than 
individual courts as to whether sentencing guidelines should be referred to the 
Council.  
 
Section 10 Scottish Courts Service to Provide Sentencing Information to 
the Council  
 
The Society agreed that the Scottish Courts Service must provide the Council 
with sentencing information and welcomes this provision.  
 
Section 11 The Council’s Power to Provide Information, Advice, etc 
 
The Society welcomes this provision which will allow the Council to provide 
information and advice about sentencing matters.  
 
Section 12 Business Plan 
 
The Society is of the view that, in preparing a business plan, the Council must 
also consult with the Lord Justice General. 
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Section 13 Annual Report 
 
At Section 13(5) the Society is of the view that a time limit should be 
prescribed within which Scottish Ministers must lay before the Scottish 
Parliament each report submitted to them by the Council.  
 
Section 14 Community Payback Orders 
 
The Society notes the policy intention of the Bill to introduce a new style easy 
to understand “Community Payback Order” to replace what is considered an 
unnecessarily complex range of sentencing options currently available which 
are not readily understood by the public. The Society highlights, however, that 
these provisions are likely to be resource intensive and notes at paragraph 
698 of the Financial Memorandum that additional costs which will be incurred 
by local authorities will be reimbursed by the Scottish Administration through 
ring-fenced funding arrangements for criminal justice social work. It is 
important that local authority social work departments are geared for the 
implementation of this section if this proposal is to be successful.  
 
Section 24 Voluntary Intoxication by Alcohol: Effect in Sentencing 
 
The Society refers to the case of Brennan v HMA 1977 JC38 where Lord 
Justice General Emslie stated at Page 46, “In the law of Scotland, a person 
who voluntarily and deliberately consumes known intoxicants, including drink 
or drugs, of whatever quantity, for their intoxicating effects, whether these 
effects are fully foreseen or not, cannot rely on the resulting intoxication as the 
foundation of a special defence of insanity at the time nor, indeed can he 
plead diminished responsibility”. 
 
In the law of Scotland, a plea in mitigation is a speech made by the accused 
(or more commonly his legal representative) at the sentencing stage 
presenting the arguments for a lenient sentence. Although Lord Justice 
General Emslie was referring to defences, the Society is of the view that the 
statement would apply to mitigation but not to a mere explanation of the 
commission of the offence. With particular reference to Section 1(4)(e) of the 
Bill, the courts must have regard to, “the offender’s willingness to reform”. The 
court cannot take voluntary consumption into account but the court will need 
to know this information to conform with Section 1. This provision does not 
include a reference to drugs; both alcohol and drugs should be considered.  
 
Part 2 – Criminal Law 
 
Sections 25-28 – Serious Organised Crime  
 
The Society welcomes appropriate provisions put in place in order to tackle 
those involved in serious organised crime. 
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Section 28 – Failure to Report Serious Organised Crime 
 
The Society refers to the judgement in Niemietz v Germany 1992 ECHR 
application number 13710/88 where the court held that there had been a 
breach of Article 8 of the European Convention on Human Rights, Article 8 
states “1. Everyone has the right to respect for his private and family life, his 
home and his correspondence. 2. There shall be no interference by a public 
authority with the exercise of this right except such as in accordance with the 
law and as necessary in a democratic society in the interests of national 
security, public safety or the economic well-being of the country, for the 
prevention of disorder or crime, for the protection of health or morals, or for 
the protection of the rights and freedoms of others.”  
 
In this case, which involved the unlawful search of a lawyer’s office in 
Germany to find documents revealing the identity of a supposed associate of 
the lawyer, the court held that the search was a violation of Article 8 and 
commented that the notion of “private life” should not be taken to exclude 
activities of a professional or business nature. The Society questions whether 
the provisions of Section 28 comply with Article 8.  
 
Section 29 – Articles Banned in Prison  
 
The Society notes the policy objective of Section 29 is to provide an effective 
deterrent against the use (often for illegal purposes) of personal 
communication devices within prison.  
 
With particular reference to the definition of “personal communication device”, 
this includes a mobile telephone or any other portable electronic device that is 
capable of transmitting or receiving a communication of any kind. The Society 
notes the provisions as contained in the Prisons and Young Offenders 
Institutions (Scotland) Rules 2006 at Part 8 entitled “Communications”. At 
paragraph 59(1) any letter or package, other than one to which Rule 57 or 58 
applies (correspondence to and from the court and correspondence to and 
from legal advisers) which a prisoner wishes to send or which is addressed to 
the prisoner may be opened by an officer. The Society highlights the potential 
for communications by email from a desktop computer in for example the 
prison library which is not included in the definition of “personal 
communication device”. 
 
Section 30 – Sale and Hire of Crossbows to Persons Under 18 
 
The Society notes that this provision will allow a test purchasing scheme with 
regard to age restrictions on the sale of crossbows. The Society notes that 
there appears to be no similar provision with regard to the sale and hire of 
bow and arrow.  
 
Section 34 Extreme Pornography 
 
The Society supported the policy objective of seeking to help ensure that the 
public are protected from exposure to extreme pornography that depicts 
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horrific images of violence in its response to the Home Office and Scottish 
Executive joint consultation in 2005.  
 
At that time, the Society took the view that, if the policy intention is to free the 
public from this material, then the law must target producers and suppliers. 
The Society notes that the intent is to discourage interest in extreme 
pornographic material by breaking the demand/supply cycle by creating the 
new offence of possession of extreme pornography. This section may achieve 
that objective.  
 
The Society also notes that similar provision is found in Section 63 of the 
Criminal Justice and Immigration Act 2008 which applies to England, Wales 
and Northern Ireland. 
 
The Society further notes that the provisions here will cover all obscene 
pornographic images, but would question the possibility of the unintended 
effects of these provisions in that it may be argued that certain works of art 
may depict aspects of what the section describes as either obscene, 
pornographic or extreme. Further clarification of the extent to which the 
definition will operate is needed.  
 
PART 3 – CRIMINAL PROCEDURE 
 
Section 38 – Prosecution of Children 
 
The Society notes that Section 38 provides that a child under the age of 12 
“may not be prosecuted for an offence” and there is no proposal to raise the 
age of criminal responsibility. The United Nations Convention on the Rights of 
the Child requires that an age of criminal responsibility should be identified, it 
does not specify what that age should be. It should be noted that the UN 
Committee on the Rights of the Child expanded upon this in April 2007 and 
that, whilst noting that there was a wide range of ages of criminal 
responsibility amongst states parties, this Committee made its position clear 
when it described them as ranging ‘from a very low level of age 7 or 8 to the 
commendably high level of 14 or 16’ and found that setting the age below 12 
‘not to be internationally acceptable’.  
 
The Society further notes that in 2000, an advisory group to the Scottish 
Parliament recommended that the age of responsibility be raised to 12. The 
then Scottish Executive referred the matter to the Scottish Law Commission 
who recommended that any rule on the age at which children cannot be found 
guilty of an offence should be abolished, albeit it also recommended that it 
should no longer be competent to prosecute a child below the age of 12. This 
finding seems to be set against the background of the welfare based 
Children’s Hearing system but it should be noted that the UN Convention 
mandates providing for an age of criminal responsibility below which no child 
can be guilty of an offence. It does not allow for the abolition of the age of 
criminal responsibility due to a welfare based system being in place. 
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The Society welcomes the policy intention behind Section 38 that it should no 
longer be competent to prosecute a child below the age of 12, nor to 
prosecute a person for an offence committed while he or she was below the 
age of 12. The interests of the child should be paramount and the child’s 
welfare must be the focus of attention even in the difficult circumstances of 
“offending” behaviour. The Society suggests that it would be appropriate to 
raise the age of criminal responsibility to 12 and to create a new, non-offence 
ground of referral to a Children’s Hearing along the lines of “the child has 
behaved in such a way as to cause (or risk causing) harm to himself/herself or 
another person or damage to property”. The Society suggests that social work 
intervention would then be possible in respect of the child. The benefits of this 
proposal would be that the child would not carry the taint of criminality for the 
rest of his or her life and that he or she would receive early intervention.  
 
Section 46 – Additional Charge where Bail etc. breached 
  
The Society suggests that the accused be given more notice of an additional 
charge. Section 27 of the 1995 Act should be amended to allow an additional 
charge to be added to the complaint, either at the intermediate diet or at any 
time before the trial on cause shown.  
 
Section 54 – Submissions as to the sufficiency of evidence 
 
The Society welcomes the introduction of a statutory replacement for the 
Common Law Submission at the close of all criminal defence evidence as 
reflected in Section 97A of the Bill at Section 54.  
 
Whilst the Society is of the view that finality and certainty in criminal 
proceedings are important, nevertheless the arguments for crown rights of 
appeal are substantial and justify a change in the current practice subject 
always to sufficient safeguards being in place. With reference to Section 
107B, (Procurator’s Right of Appeal: Decisions of Admissibility of Evidence) 
the Society welcomes sub-section 4 which ensures that Procurators Fiscal do 
not make routine appeals against decisions on admissibility of evidence where 
the court has initially made a finding that the evidence the prosecution seeks 
to lead is inadmissible. The Society however highlights the certain procedural 
difficulty in that the court, in determining whether leave to appeal should be 
granted, is required to take into account the effect that the finding has on the 
strength of the Procurator’s case.  
 
The Society would also highlight the issues surrounding time limits where an 
accused remains in custody.  
 
Section 58 – Retention of samples etc. 
 
The Society welcomes the proposal as set out in Section 58 of the Bill which 
amends Section 18A of the 1995 Act to authorise the retention of fingerprints 
and any other forensic data already taken from persons proceeded against 
but not convicted of a serious sexual or violent offence for a three year period.  
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The Society’s view is that the acquisition and retention regime for fingerprints 
should reflect that of DNA given the primary purpose of both DNA and 
fingerprints is the same i.e. to assist the police with the investigation of an 
offence by identifying individuals who are connected with criminal enquiries.  
 
The decision of the European Court of Human Rights on the Marper case is 
relevant. The Grand Chamber of the ECHR found that the retention of DNA 
profiles, cellular samples and fingerprints was disproportionate and therefore 
unjustified under Article of the European Convention of Human Rights and 
that this decision would require new legislative measures to meet a 
requirement while the Convention. Whilst the position in England and Wales 
under Section 64(1)(a) of the Police and Criminal Evidence Act 1984 allows 
the police to hold fingerprints and DNA samples of persons investigated for a 
crime for an indefinite period, contrary to the three year rule in Scotland, the 
Society is of the view that Section 58 has to be properly considered against 
the terms of the Marper judgment. 
 
Section 59 – Retention of samples etc from children referred to 
Children’s Hearings 
 
The Society is of the view that there should be no change in the present 
arrangements, on the basis that it is not appropriate as a matter of principle to 
take and retain DNA and fingerprints from children who are dealt with by 
Children’s Hearings as opposed to the criminal courts.  
 
The Society notes from the terms of Section 18B(6) that a relevant offence is 
such relevant sexual offence or relevant violent offence as the Scottish 
Ministers may by order made by statutory instrument prescribe and is 
concerned that such offences are to be prescribed in secondary legislation 
albeit under affirmative procedure rather than placed on the face of the Bill. 
 
Section 61 Referrals from Scottish Criminal Cases Review Commission: 
Grounds for Appeal 
 
The Society is concerned that these provisions with limited appeal following 
upon a reference made by the Commission to be based only on the Statement 
of Reasons given in the referral although it is noted that the court can allow 
other grounds to be argued.  
 
Section 62 Witness Statements: Use during trial  
 
The Society reiterates its concerns as set out in its response to the Scottish 
Government consultation paper entitled “A Statutory Basis for Disclosure in 
Criminal Proceedings in Scotland Proposals for Legislation to Implement the 
Recommendation in the Coulsfield Report”. The Society’s Criminal Law 
Committee disagreed with the proposal that witnesses should be able to refer 
to copies of their statements when giving evidence. Differences in the 
practices and procedures for taking of statements are such that there is no 
guarantee that consideration of such statements as are noted in Scotland 
prior to the giving of evidence would lead to more accurate or reliable 
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information being given. Indeed, the Society highlights that material 
discrepancies between statements given to the police and evidence given in 
court at a later date can call into question the credibility and reliability of a 
witness.  
 
Part 4 Evidence 
 
Section 63 - Spouse or Civil Partner or Accused Compellable Witness  
 
The Society does not agree with these proposals to amend the law on 
compellability of spousal witnesses. Section 264 of the Criminal Procedure 
(Scotland) Act 1995 should not be repealed because this would ignore the 
long-established purpose behind the rule on compellability of spousal 
witnesses as established in common and statute law, which attaches to the 
status of marriage and the risk of perjury by the spouse as a compellable 
witness. It is the common experience of practitioners who serve on the 
Society’s Criminal Law Committee that spouses or partners rarely give 
evidence against their partner nor speak out even when compelled to do so by 
law.  
 
Were the law with regard to compellability of spousal witnesses to be 
changed, then perhaps a fairer approach would be to remove the right not to 
give evidence against a spouse or civil partner where the offence is one 
against a child. It should be noted that this would equate with the statutory 
position in England and Wales in terms of Section 80 of the Police and 
Criminal Evidence Act 1984 where the spouse of an accused in England and 
Wales is a compellable witness for the prosecution where the offence charged 
involves:  
 

1. Personal violence against the spouse or against a child under 
the age of 16  
 
2. A sexual offence against a child under 16 or; 
 
3. Attempting or conspiring to commit or aiding and abetting or 
inciting the commission of an offence with regard to types of offences 
set out above.  

 
Section 66 Witness Anonymity Orders 
 
The Society notes the policy intention of witness anonymity orders to permit 
witnesses to give evidence in court using measures designed to preserve their 
anonymity. It further notes that legislation was introduced in England and 
Wales in July 2008 following upon the decision of the House of Lords in the 
case of R V Davies 2008 UK HL36. With regard to a new Section 271(N)(4)(c) 
inserted into the Criminal Procedure (Scotland) Act 1995 by Section 66 of the 
Bill, the Society highlights a practical issue. With regard to courts making 
orders requiring special measures to be taken in relation to a witness in 
criminal proceedings in certain cases, it may be necessary for the defence to 
ask a question which may result in the witness’s identity becoming known. 
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How will Section 66 operate in compliance with Article 6 of the ECHR to 
ensure that the accused receives a fair trial?  
 
Part 5 Criminal Justice  
 
Section 68 – Upper Age Limit for Jurors 
 
The Society has no objection in principle to allowing persons aged 65 – 70 to 
serve on juries. It is important that the age balance of jury composition is 
considered carefully.  
 
Section 69 Persons Excusable From Jury Service 
 
The Society agrees with the proposal to reduce the entitlement to excusal as 
a right from five years to two years for those jurors who attended court but 
who are not selected by ballot to sit on a jury.  
 
The Society notes with interest that the Scottish Government has 
commissioned an independent review under Edward Bowen QC, Sheriff 
Principal for the Sheriffdom of Lothian & Borders, for the more efficient and 
cost-effective operation of Sheriff as Jury Courts in the interests of justice and 
to reduce inconvenience and stress to witnesses and victims.  
 
Section 81 – Public Defence Solicitors 
 
The Society notes that Section 81 of the Bill is in effect a tidying up measure 
to remove reference to a feasibility study into the Public Defender Solicitors 
Office that must be laid before the Scottish Parliament before 31 December 
2008. The study was completed and submitted to the Scottish Parliament in 
December 2008. Under Section 81(2), the Society notes that Section 73 of the 
Criminal Justice (Scotland) Act 2003 (which requires Scottish Ministers to lay 
a report on the feasibility of the PDSO before Parliament before 31 December 
2008) will be repealed.  
 
The Society believes that in criminal legal assistance funding should be 
invested in the legal aid system in order to ensure access to justice for those 
who cannot afford their own defence. The Society is of the view that Scottish 
solicitors provide an independent service which is good value for the taxpayer 
whether they are employed in the PDSO or work in the private sector.  
 
Part 6 – Disclosure 
 
The Society welcomes the Scottish Government’s initiative to put in place a 
statutory basis for disclosure with regard to criminal proceedings in Scotland 
following upon the decisions in Holland v HMA 2005 SCCR417 and Sinclair v 
HMA 2005 SCCR446 and Gair v HMA 2006 SCCR419. The Society’s position 
is that a full and fair system of disclosure to the accused is an essential 
element of a fair trial and without such a system there can be no guarantee of 
an accused person receiving a fair trial.  
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The Society would, however, highlight a concern with regard to Section 94(2) 
(entitled Defence statements: solemn proceedings) which inserts a new 
Section 70A into the Criminal Procedure (Scotland) Act 1995 entitled 
“Defence statements”. The Society notes that new Section 70A(2) provides 
that an accused must lodge a defence statement at least fourteen days before 
the first diet and at least fourteen days before the preliminary hearing. It is the 
Society’s view that the lodging of defence statements are unhelpful. The 
Society would refer to paragraph 7.7 to 7.12 of Lord Coulsfield’s report as 
follows:- 
 
The Role of the Defence 
 
7.7 A further important question is how to allow the Defence to convey 

information about their thinking to the Prosecutor, in order to inform and 
stimulate decisions on disclosure which accurate reflect the intention of 
the Defence. In most cases it is likely to be obvious to the Crown 
whether any material they hold is potentially exculpatory, but sometimes 
there will be unexpected lines of defence which the Prosecutor could not 
reasonably foresee, and in these cases advance notice by the Defence 
will put the Prosecutor in a better position to judge what material needs 
to be disclosed. There is no doubt that it was be to the advantage of the 
Defence to provide such a statement if there is a particularly positive line 
of defence and the Defence are looking for material to support it. Any 
system of disclosure therefore needs to enable and encourage the 
Defence to make an advance statement of their position whenever they 
perceive that this would help to secure fuller relevant disclosure and a 
fair trial for their client. 

 
7.8 The statutory system in England and Wales goes further than this. 

Under the CPIA, the provision of a defence statement in response to the 
initial disclosure is mandatory in all Crown Court cases, and the 
statement is required to specify the respects in which the Defence takes 
issue with the Crown case. As I understand the position, that 
requirement was intended not only to assist in the process of disclosure, 
but also to help in Case Management. However, discussion with 
practitioners has indicated that in the majority of cases defence 
statements are late, unspecific and unhelpful. It has been argued to me 
that that is not a reason for not insisting on the provision of defence 
statements, and that the obligation to provide them could be more 
rigorously enforced. Experience suggests, however, that it would be 
difficult to enforce a requirement without either causing delay, or 
prejudicing a legitimate defence, or both. In Scotland there are well 
established rules defining the cases in which notice of a special defence 
has to be given. If it is necessary for the Defence to apply to the Court 
for additional disclosure, as discussed later, it will be necessary for them 
to explain the reasons for the request. I have not been convinced that a 
general requirement for a defence statement would give any significant 
additional benefit, to justify the additional work and cost which would be 
generated. 
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Recommendations 
 
7.9 A system of schedules of material and solemn cases should be 

introduced, along with lines of the system in England and Wales. 
 
7.10 The legislation or the statutory Code of Practice should explicitly place 

on the Crown a responsibility to review disclosure decisions in the light 
of any new information provided by the Defence. 

 
7.11 The Code of Practice should set out a standard recommended form for a 

defence statement for this purpose. 
 
7.12 Again, I make further recommendation about police training and other 

matters necessary for the implementation of the duty of disclosure in 
Part III.  

 
The Society believes that the accused’s ability to lodge a defence statement 
depends on proper disclosure by the Crown in the first place. It is the 
experience of practitioners of the Society’s Criminal Law Committee that full 
disclosure has sometimes not been obtained even after First Diet or 
Preliminary Hearings. It will be incumbent upon the Crown to discharge its 
duty to disclose information in terms of Section 89 of the Bill in order to allow 
Section 70A to function properly.  
 
The Society notes that the prosecutor’s duty to disclose is to remain upon the 
face of this Bill as contained in Sections 89 to 93 of the Bill yet provision with 
regard to defence statements is to be contained in the Criminal Procedure 
(Scotland) Act 1995.  
 
The Society notes the terms of Section 70A(6)(a) where the definition of 
“defence statement” means a statement setting out the “nature of the 
accused’s defence, including any particular defences on which the accused 
intends to rely”. The Society believes that ordinary defences such as mistaken 
identity etc are clearly well defined and in appropriate cases where notice is 
felt to be helpful to the Court or the Crown, this is covered by the rules of the 
current special defences as set out in Section 78 of the 1995 Act. 
 
With particular reference to Section 70A(6)(b) the defence statement requires 
to set out “any matters of fact on which the accused takes issue with the 
prosecution the reason for doing so”. The Society highlights the practical 
difficulty in that the defence will not know which facts the prosecutor intends to 
rely upon. The Society believes that sub-paragraphs (c)(d)(e) are already well 
covered by Lord Coulsfield’s observations at paragraph 7.7 of his Report 
about the necessity of the Defence applying to the Court for additional 
disclosure which would require reasons for the request to be given. The 
Society believes that such procedure could have been enacted by way of 
Minute of procedure without any undue disruption. 
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In all the circumstances, the Society believes that there is no reason to depart 
from the terms of Lord Coulsfield’s recommendations. 
 
The Society notes that there is no sanction contained within the new Section 
70A for non-compliance.  
 
Part 7 – Mental Disorder and Unfitness for Trial 
 
The Society welcomes the reformulation in Part 7 of the Bill of the Test of 
Insanity. It believes, however, that a further volitional element should be 
included. The Society previously commented in its April 2003 response to the 
Scottish Law Commission discussion paper entitled “Insanity and Diminished 
Responsibility”, that  
 
To frame the defence of mental disorder solely on a cognitive test rooted in 
the accused’s appreciation of the effects of his or her conduct at the time of 
the offence does not adequately reflect the variety of ways in which a person’s 
mental disorder might impact on his or her actions…. Adding the volitional test 
to the cognitive test would …. more closely reflect the established common 
law of Scotland and would more appropriately define the situations in which a 
person should be relieved of criminal responsibility as a result of the effects of 
mental disorder. 
 
For example, a person who kills his or her children while suffering from a 
depressive illness may be able to appreciate what he/she is doing and 
understand that it is wrong in the eyes of the law, but nonetheless be driven to 
commit the crime by his or her illness. In such a case his or her illness 
overcomes his or her volition. The Society notes that the Bill does not allow a 
special defence in these circumstances.  
 
FINAL COMMENTS 
 
The Society trusts that these comments will assist the Scottish Parliament’s 
Justice Committee at Stage 1 of the Bill.  
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Lord Coulsfield 
 
1. In order to overcome the problems which have arisen over the disclosure 
of prosecution material to the accused, it is necessary to ensure that 
investigators and prosecutors at all levels understand and accept the duty 
which lies upon them. It is, therefore, in my view, important to state the 
fundamental duty of the prosecution clearly and in a simple and memorable 
form at the start of the relevant part of the statute.1  The provisions of the Bill 
are much too elaborate and diffuse and tend to confuse rather than clarify the 
statement of the fundamental duty. The first provision of the part of the bill 
dealing with disclosure should simply say:- 
 

“The prosecutor must disclose to the accused all material evidence or 
information of which he is aware which would tend to exculpate the 
accused, whether by weakening the Crown case or by providing a 
defence for the accused. 
 
This duty applies both to material of which the prosecutor is aware 
before or at the commencement of criminal proceedings and to any 
material of which he becomes aware at any subsequent stage of 
proceedings. 
 
If there is no such material, the prosecutor must so inform the 
accused.” 

 
That simple formulation would cover everything at present contained in 
sections 85, 89 and 90 of the Bill. I prefer the above wording to that of the 
English legislation because it emphasises that the onus to disclose 
exculpatory material is on the prosecution, so that if there is such material it 
must be disclosed whether or not the accused has put forward any particular 
line of defence. The reference in the CPIA may suggest that there is some 
limitation on the duty of the prosecution by reference to the line of defence 
which the accused has actually adopted. Emphasising the positive duty on the 
prosecution to identify exculpatory material, whether or not the accused has 

                                            
1 This is done in the English legislation, in section 3 of the CPIA 1996 which provides (as 
amended):- 
 
“The prosecutor must – 

(a) disclose to the accused any prosecution material which has not previously been 
disclosed to the accused and which might reasonably be considered capable of 
undermining the case for the prosecution against the accused or of assisting the case 
for the accused, or 
(b) give to the accused a written statement that there is no material of a description 
mentioned in paragraph (a)” 

 
“Prosecution material” is defined as material which has come into the possession of the 
prosecutor which has been inspected by him. 
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any idea of it, is also likely to be valuable in conveying to the police the extent 
of the duty which is incumbent on them. 
 
2. I recommended that in disclosing relevant information police and 
prosecutors in Scotland should adopt the practice, similar to the exising 
English practice, of listing the material in various categories set out in 
schedules. The Bill makes the provision of schedules, both by the police to 
the prosecutor and by the prosecutor to the accused, a statutory requirement. 
That was not my intention and it is, I think, a serious error. The use of 
schedules is only a method of carrying out the duty of disclosure. It is an 
inconvenient and cumbersome method. One should not exclude the possibility 
that, with experience, better methods may be devised. If any prescription is 
required, it should be done by a code of practice or by regulation: it is easy to 
amend a code of practice but much harder to amend a statute. There may 
even be cases in which it is inconvenient or harmful to use schedules even 
where adequate disclosure could be made in a different form. In England, the 
statute does not include any requirement for schedules. 
 
3. In any event, there is no need for statutory regulation of the arrangements 
between the police and the Procurator Fiscal: they are supposed to be 
working together. The purpose of any schedules prepared by the police is to 
tell the PF what material the police have. The police are to be encouraged to 
put everything into those schedules which could possibly be thought 
disclosable, and the PF/Crown will then have to decide what should actually 
be disclosed. There should be no question of sending a schedule back to the 
police to be adjusted, as is envisaged in section 5 (4). 
 
4. I understand that a policy decision may have been taken to include 
provision for defence statements in the legislation, but I would nevertheless 
observe that, for the reasons set out in my report, I think that requiring a 
defence statement in every case is not necessary and is liable to cause 
expense and delay. The position in Scotland is different from that in England 
in that there is already a requirement to lodge a special defence in certain 
cases. There was no similar requirement in English procedure and the 
requirement for a defence statement may do something to limit the use of 
“ambush” defences there. Even so, there is little enthusiasm for defence 
statements. There is something to be said for providing for an option to lodge 
a defence statement where the defence are proposing to ask for some 
particular disclosure where the reasons for asking for the information would 
not appear from the material available to the prosecutor, although in practice 
in Scotland the defence would proceed by a specification of documents and 
would have to give reasons for their request in the course of that procedure. 
 
5. The provisions dealing with the withholding of information are also very 
much too complicated. The English legislation allows for information to be 
withheld on public interest immunity grounds where it is “not in the public 
interest.” Is it necessary to have more elaborate provisions in section 102 (2) 
and other similar contexts? Section 102 and following also appear to me to be 
much too elaborate and complicated. Section 3 (6) of CPIA 1996 merely 
provides that material is not to be disclosed “to the extent that the court on the 
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application of the prosecutor concludes that it is not in the public interest to 
disclose it and orders accordingly.” If detailed provision for the procedure in 
relation to applications and orders is necessary, it should be in an Act of 
Adjournal. 
 
 

3 



J/S3/09/17/9 

Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Professor Neil Hutton 
 
Introduction 
 
This evidence is focused on the provisions of the Bill which relate to 
sentencing and does not relate to other provisions relating to licensing or 
other matters of criminal justice procedure. 
 
I support the introduction of a Scottish Sentencing Council and the 
development of sentencing guidelines. The Council provides an institutional 
space for judges to work with others to develop sentencing policy. Crime and 
punishment have become such sensitive political issues that many 
jurisdictions have found it helpful to develop an institution which provides an 
opportunity to develop a more rational, evidence based approach to policy 
making which can be pursued away from the media glare of the world of 
electoral politics. Guidelines will provide a clear and transparent structure 
within which judges can exercise their discretion at the level of the individual 
case. This will help the public to understand sentencing decisions and, over 
time, lead to enhanced public confidence in the courts.  
 
The flowing comments refer to paragraphs in the Bill. 
 
Part I Sentencing 
 

1. Purposes and Principles of Sentencing. 
 

(1) Paragraphs (a) to (e ) list the traditional purposes of sentencing, 
retribution, deterrence, rehabilitation, protection of the public and 
reparation. There is no explicit mention of restorative justice although it 
could be argued that this is a reparative approach. 

 
The central aim of a principled approach to sentencing should be to help 
judges to achieve an appropriate balance between attending to the facts and 
circumstances of the individual case and seeking a consistent approach to 
sentencing. It should also assist judges in balancing the sometimes 
contradictory purposes of sentencing.  
 
To this end I would propose a revised approach to the articulation of the 
principles of sentencing. This approach ensures that the principle of fairness 
takes priority over other purposes of sentencing. Why should fairness take 
priority? Arguably, fairness is one thing that a systematic approach to 
sentencing can deliver and fairness is valued highly by the public. It is not so 
easy to make this claim about other purposes. The research evidence should 
cause us to be sceptical about the capacity of sentencing to deliver 
deterrence, rehabilitation or any other of the more substantive purposes. 
There is nothing wrong with trying to achieve these worthy aims, but because 
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we cannot guarantee the delivery of any of them with an acceptable degree of 
certainty, we should ensure that at least our sentencing system is fair and 
consistent. Within the broad boundaries set by fairness, judges should be able 
to exercise their discretion to pursue what they judge to be appropriate 
purposes in individual cases, supported by information and advice from 
relevant experts. This approach is known in the technical literature as “limiting 
retributivism” and is generally attributed to Professor Norval Morris.  
 
The approach to sentencing proposed in the McLeish Report (para 3.31) is a 
contemporary articulation of Morris’s ideas. The appropriate level of penalty 
should be set by reference to the seriousness of the offence (culpability of the 
offender and the harm caused to the victim). This will normally be set by a 
comprehensive set of sentencing guidelines. This answers the question “How 
much payback?” Within this broad level of penalty, a judge takes into account 
all of the facts and circumstances of the offence and the offender to decide 
the precise amount of penalty and the appropriate form of punishment. This 
answers the question, “What kind of payback?”. 
 
This provides an overarching structure based on seriousness (as provided in 
England and Wales by the Overarching Principles of Seriousness guideline 
issued by the Sentencing Guidelines Council) which ensures a consistent 
approach to sentencing which will deliver consistency and fairness. Judges 
can make decisions about the appropriate nature of punishment to achieve 
particular penal purposes based on their judgement about the facts and 
circumstances of the case at hand. Of course the current Bill would allow the 
proposed Scottish Sentencing Council to produce such a guideline. My 
interpretation of section 2(2) of this Bill is that such a guideline would take 
precedence over section 1. 
 
5. Sentencing Guidelines 

 
The assumption underpinning the Bill is that guidelines will be produced 
incrementally. In my view there are significant advantages in establishing 
an initial comprehensive set of guidelines. This is not ruled out by the Bill. 
The SSC could in principle make a bid for resources to allow it to produce 
such a set of guidelines. 

 
A comprehensive set of guidelines allows for proportionality across the full 
range of crimes and offences to be established. Thus for example, the relative 
severity of crimes against the person can be set with reference to crimes 
against property and regulatory offences. 
 
A comprehensive set of guidelines sends a clear and transparent message to 
the public about the importance of consistency and fairness across the full 
range of crimes and offences. It would take many years for an incremental 
approach to guidelines to cover the full range and the intervening period 
would offer the media a clear opportunity to highlight apparently anomalous 
sentencing practices.  
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A comprehensive set of guidelines will allow the Sentencing Council to make 
reasonably accurate predictions about the use of penal resources. Guidelines 
can be adjusted, as they are in a number of US jurisdictions, to maximise the 
efficient use of penal resources . 
 
It will be difficult to monitor compliance to guidelines produced incrementally. 
There is no data available on compliance with guidelines produced by the 
Sentencing Guidelines Council in England and Wales. We simply do not know 
whether the production of guidelines has had an impact on consistency in 
sentencing. If information on compliance rates is not available, it is difficult to 
see how guidelines can help to improve public confidence in sentencing,  
 

5(5)  
 
I support the requirement for the SSC to address the impact of its 
guidelines on penal resources. However, the SSC will require 
significant administrative support to enable it to address the potential 
impact of guidelines on prison and community sentence populations. 
This will require baseline data on existing sentencing patterns and 
estimates of future patterns based on guidelines. It is by no means 
clear whether existing data sets will be able to provide the necessary 
information. A recent pilot project in England and Wales showed that 
the desired sentencing information was not reliably available. A similar 
caveat applies to the possibility of monitoring judicial adherence to or 
departure from guidelines (see 10 below). 
 

7. Effect of Sentencing Guidelines 
 

(2) This paragraph allows judges to depart from the guideline sentence. 
Judges are required to state their reasons for departure, but no 
guidance is given in the Bill as to the nature of these permissible 
reasons. What kinds of reasons are judges likely to give? The obvious 
sources of information to address this question would come from the 
reports written by judges when a judgement is subject to appeal and 
the decisions of the Appeal Court itself. At the risk of caricature, a 
typical report or Appeal Court judgement will narrate all of the facts and 
circumstances of the case and conclude that under these 
circumstances the sentence of the court was either acceptable or not. 
Eminent legal scholars have noted that it has not been possible to 
develop a jurisprudence of sentencing in Scotland from the decisions of 
the Appeal Court. It would therefore be open to the judiciary to give a 
similar reason for departure from a guideline, namely that the guideline 
sentence range was not appropriate for the full facts and 
circumstances of the individual case. This would not necessarily help 
either the public, nor other judges, to understand what particular factors 
distinguished the case from the general guideline case and would not 
necessarily help to develop a jurisprudence of sentencing based on the 
guidelines. There is of course no reason why judges could not provide 
the sorts of explanation which would allow a jurisprudence of 
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sentencing to develop and which would at the same time enhance the 
capacity of the SSC to develop useful guidelines. 

 
One might look to England and Wales to examine the impact of guidelines 
on sentencing practices. Unfortunately, there is no data available on the 
extent to which judges follow guidelines nor on what reasons they give 
when they decide to depart from the guideline range. This data is simply 
not routinely collected. One would hope that the SSC require SCS to 
collect data on adherence to and departure from guidelines issued by the 
SSC (see section 10). 
 
8. This section ensures that the SSC is politically independent from the 
Scottish Ministers. This independence is vital to provide necessary 
distance between politicians and sentencing policy. 
 
9. This section describes the relationship between the SSC and Court of 
Appeal. The SSC must review a guideline when asked to do so by the 
Court of Appeal when that court decides not to follow a guideline or 
decides that the guideline does not deal adequately with an issue raised 
by the appeal. It is not clear whether “must review” means “must change” 
the guideline , or simply “must have regard to” the reasoning of the court 
[(9) (5) ]. Is the Court of Appeal or the SSC the final authority in 
sentencing?  
 
10. The Bill states that SCS must provide the Council with such 
information relating to the sentences imposed by courts as the Council 
might reasonably require for the purposes of its functions. Not in the Bill, 
but in the accompanying Policy Memorandum (para 31), this information is 
defined as “compliance with and departure from sentencing guidelines” .  

 
A key policy objective for the Government is to improve public confidence in 
the courts by providing “a straightforward and transparent framework within 
which sentencers can base their decision sin individual cases”. (Policy 
memorandum para 8). In my view, public confidence is unlikely to be 
enhanced if the government is not able to provide information on the extent to 
which judges are adhering to and departing from the guidelines. Why have 
guidelines if we do not know whether they are being observed? 
  
In my view it is important that the SSC have the power to collect data on 
compliance (through SCS). This will not necessarily be straightforward given 
the way in which data is currently collected. There will have to be changes to 
the way in which data is recorded and collected and there will be significant 
resource implications. The experience of the Sentencing Information System 
project in Scotland and the recent pilot study of sentencing data collection in 
England and Wales 
http://www.sentencing-guidelines.gov.uk/docs/pilot_report_update.pdf provide 
important lessons here. 
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227A Community Payback Orders 
 
There is merit in the idea of replacing a wide range of community sanctions 
with a single community payback sanction (although DTTOs and RLOs 
remain separate). This arguably makes the sanction clearer to the public and 
reinforces the message that community sentences all involve punishment in 
the form of some sort of payback to the community. One disadvantage is the 
threat to proportionality posed by the potential to “pile up” conditions. The 
principle of proportionality states that punishment should be proportionate to 
the seriousness of the offence. As noted above, many would argue that 
proportionality should set upper limits for punishment beyond which additional 
constraints should not be introduced to satisfy other penal aims such as 
rehabilitation. (An exception is habitually accepted for public protection from 
serious violence or sexual offending). The community payback sanction 
carries the risk that sentencers will be tempted to combine a number of 
conditions in the hope of addressing multiple penal purposes (though without 
evidence as to the likelihood of any of these being successfully achieved). 
This is a difficult issue which should be subject to an early piece of work by 
the SSC. 
 
The other issue which derives from the “piling up of conditions” is the 
significantly increased likelihood of breach. The more conditions which have 
to be observed by an offender, the greater the chance that one will be 
breached. This will be a serious issue for the courts when reviewing the 
progress of court orders. There is a significant risk that the prison population 
will increase as a result of offenders being given a custodial sentence for 
failing to observe one or more of the conditions of their community payback 
order.  
 
Section 17  
 
Judges are already required to use custody only when no other non-custodial 
option would be appropriate. If judges are not permitted to use sentences of 
six months or less, there will be a temptation for judges to use a sentence of 
seven months or more. They will do so because they take the view that only a 
custodial sentence is appropriate. This will produce the unintended 
consequence of a rise in the overall prison population. Where this happens, it 
is unclear what impact this might have on public perceptions of the 
effectiveness of criminal justice and the courts. 
 
A more appropriate way of reducing the use of short sentences would be to 
ask the SSC to develop a comprehensive inaugural set of guidelines which 
paid particular attention to defining the custody threshold in a way which 
reduced the overall use of short sentences of imprisonment. 
 
 
Professor Neil Hutton 
Centre for Sentencing Research, University of Strathclyde 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Cyrus Tata, Centre for Sentencing Research, 
Department of Law, Strathclyde University 

 
PART 1: Sentencing 

 
The Scottish Sentencing Council (s3-6): Merit in Principle but Will it be 
Truly Independent? 
 
Although I have some major concerns about the particular proposals in the 
Bill, there is merit to the principle of a Sentencing Council. A Sentencing 
Council could assist the informed reflection on sentencing policy and 
practices. A Sentencing Council can potentially be a way of trying to develop 
an informed sentencing policy by creating ‘buffer’ between judges and ill-
informed criticisms by the media and some politicians. It can also be a way of 
communicating with the public and informing the public about the reality of 
sentencing practices. Research (including that in Scotland) shows clearly that 
public attitudes and opinion about sentencing are partly a consequence of low 
levels of knowledge about sentencing the justice system more generally. 
There is an urgent need to address low levels of public knowlegde about 
sentencing and criminal justice. A Sentencing Council can be a way of 
addressing low levels of public knowledge about sentencing and also 
encouraging public consultation about some of the thornier issues in 
sentencing.  
 
Is a Sentencing Council necessarily a threat to judicial independence? Unless 
one takes the unsustainable posture that there can be no such thing as policy 
in sentencing, then a Sentencing Council need not necessarily threaten 
judicial independence at all. Indeed, if suitable arrangements are made a 
Council could strengthen public confidence in the justice system and the 
judiciary, and thereby its long-term independence from (especially) the 
executive. To say that any forum such as a Sentencing Council necessarily 
threatens judicial independence would be a misunderstanding of what judicial 
independence means. Constitutionally, sentencing in individual cases is a 
matter for judges to decide within the law, but sentencing policy is and always 
has been a matter on which the public can have a role. Sentencing is not 
fundamentally a technical matter (although there are technical aspects, of 
course). Most judicial sentencers readily acknowledge that they do not have a 
monopoly of knowledge about punishment and penal policy: other professions 
have much to contribute. Sentencing is conducted in the name of the public, 
to serve the public and paid for by the public. It is entirely constitutional for 
Parliament to make arrangements for a body such a Sentencing Council to 
assist in the development of principles and policy. However, while the 
principle of a Sentencing Council has much potential, I have concerns about 
the particular arrangements being proposed. 
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The Proposed Relationship between the Sentencing Council and the 
Courts 
 
There are two key issues here: 

1. Departures.  
Section 7 states that judicial sentencers can depart from guidelines as 
long as they state their reasons for doing so. As it stands, this sounds 
so permissive as to render guidelines worthless: all a judicial sentencer 
would need to do would be say that the guidelines are not applicable in 
the instant case because of the particular facts and circumstances. 
There has been considerable scholarship on previous attempts to 
require judicial sentencers to provide formal reasons for departures 
and what we know from this should feed into any new attempt to 
require reasons to be given.  
 
This remarkably permissive approach to departures will contradict what 
is described as one of the two main aims of the proposals – 
encouraging consistency in sentencing. If the grounds for departure are 
not specified by the Council or the Court of Criminal Appeal, it is likely 
that there will be greater inconsistency in sentencing for like cases – it 
is likely that different sentencers will develop different 
compliance/departure practices in similar cases. Some will be minded 
to comply whereas in the same case others will find that departure is 
possible. The practical effect of such guidelines would depend heavily 
on the Court of Criminal Appeal. 

 
Will the Sentencing Council be sufficiently independent from the 
executive? 
 

1. The arrangements (sections 8 and 12) do not show sufficient 
independence from the executive branch of the state. 

On the one hand the Scottish Government has argued for flexibility in how 
the Council approaches the production of guidelines and associated 
matters. On the other hand, there is a real danger that the arrangements 
will not ensure the Sentencing Council’s independence from the executive 
branch of the state. Named office holders (including Ministers) would be 
able to invite the Council to consider producing guidelines in certain areas, 
and while the Council could decline to do so, it would in effect be 
answerable to Ministers. There is a danger that this arrangement will not 
display genuine independence. 

 
2. The arrangements could come to be viewed with suspicion which will 

damage the work of the Council. 
A second danger is that the proposed arrangements between the Council 
and government may come to be viewed (whether rightly or not) with 
suspicion and cynicism. It will not be long before it is alleged that the 
apparent independence of the Council is not real and that the Council is 
being surreptitiously leant on by Ministers (or others). For this reason, 
critics are likely to claim that independence is a merely a pretence.  
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Section 18: Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007  
 
This 2007 Act relates to the release of prisoners (and implicitly deals with 
judicial sentencing). I have previously submitted evidence both orally and in 
writing to Justice 2 Committee (see Annex), which, if implemented as it 
stands, would make a unsatisfactory situation even worse. The Act has not 
yet been implemented. Section 18 of the current Bill sets out amendments 
which generally speaking mitigate some (though not all) of the most perverse 
effects of the 2007 Act (for example the 15 day cut-off anomaly– see annex).  
 
While, the current Bill cannot be said to make release arrangements much 
clearer or more transparent, the apparent intention (as set out in the policy 
memorandum) to increase the 15 day cut-off to 12 months makes sense 
(similar to the position which was proposed by the now-defunct Sentencing 
Commission). It is sensible that such a cut-off should be in line with the new 
summary sentencing powers (see annex for further explanation). In addition, 
the proposal to create ‘short-term custody and community prisoners’ (s18) is 
an improvement on the 2007 Act, in as much as it appears not to be making 
unrealistic promises which accompanied the 2007 Act about supervision of 
released short-sentenced prisoners.  

 
Section 6 of the 2007 Act is one of the more illogical elements of that 
legislation. The current Bill does not appear to seek to repeal or amend 
it. 
 
That would be mistake. Section 6 of the 2007 Act provides that the custody 
part must be a minimum of 50% of the overall sentence, but that this may be 
increased to 75% if the individual sentencing judge considers it appropriate. 
What is the rationale for allowing individual sentencers to increase the 
custody element to 75%? None of the accompanying documentation to that 
Bill (not in the current Bill) has provided any explanation. S6 is bound to 
create less clarity in sentencing – not more. Section 6(4) provides that an 
individual sentencer may increase the custody element to 75% in view of: the 
seriousness of the offence/s; previous convictions; the timing and nature of a 
guilty plea. Yet all three of these criteria currently form (and will continue to 
form) the basis of determining the overall headline sentence.  Why should 
individual sentencers now be asked to make the same assessment twice? At 
best this seems to provide for unnecessary duplication and confusion. 
Moreover, this would often cut the time for supervised rehabilitation in the 
community to help the offender not to reoffend (see Annex).  
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ANNEXE  
 

WRITTEN EVIDENCE SUBMITTED TO THE JUSTICE 2 COMMITTEE OF 
THE SCOTTISH PARLIAMENT ABOUT THE CUSTODIAL SENTENCES 

AND WEAPONS (SCOTLAND) BILL, SUBMITTED 20TH NOVEMBER 2006 
 
1. THE BILL IGNORES THE KEY TO ACHIEVING CLARITY IN 
SENTENCING 
 
The Bill deals with the management of sentences without tackling sentencing 
itself – once again changing exit points without looking at entry. The Bill has 
shied away from looking at sentencing policy. While it is accepted that the 
allocation of punishment in individual cases is a matter for the courts, the 
overall objectives and shape of sentencing policy is a matter for Parliament. 
The Bill will not achieve greater transparency because ultimately, in and large 
part, the 'disjuncture' between time announced and time served is a practical 
consequence of not tackling the question of who goes into prison and for 
what. By ignoring that question of who we should send to prison (i.e.: 
especially where persons are not a danger to the public) and for what, 
governments will continue to find that they have to manipulate release 
arrangements so as to relieve pressure on prisons caused by the throughput 
of huge numbers of very short term prisoners. 
 
2. ISSUES ARISING FROM THE 15 DAY CUT OFF.  
 
ANY period in custody is extremely serious and has damaging effects leaves 
one in two homeless; breaks social and familial ties etc which are so vital to 
desistance. 
There are also serious equal treatment considerations: 
1. The perverse effects of the 15-day rule. This means that a person 
sentenced to custody for 21 days will serve less than a person sentenced to 
custody for an apparently less period (eg 14 days). This is plainly absurd and 
undermines the objective of clarity and intelligibility. 
2. In addition to the perverse effects of the 15 day cut off, some 
sentencers may feel it is a matter of justice (comparative proportionality) 
that someone who would have been sentenced to 21 days imprisonment 
would serve less than someone who is sentenced to 14 days. It will be 
tempting (and in some respects understandable) for individual sentencers to 
inflate their sentence to try to avoid this comparative injustice. Other individual 
sentencers may feel that they cannot do this. 
3. Given that the Scottish Executive acknowledges that between 15 days and 
6 months the licence will be nominal , why have the 15 day cut off point at all?  
 
 
3. UNINTENDED INFLATIONARY PRESSURES ON SENTENCING 
 
Many (though not all) individual sentencers will feel that supervision after 
release from custody (i.e. combined sentence) is desirable in many cases. 
The policy memorandum tells us that only those serving 6 months or more will 
be expected to be in supervision (and it may well be that in time 6 months 
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comes to be seen as too low to provide meaningful supervision). 
Consequently, many individual sentencers will choose to add the extra 
time necessary in order that the person before them will definitely get 
the supervision and support. With the new summary sentencing powers 
being increased to 12 months1, this will be very tempting. It would have been 
more sensible to have kept the 12 month cut off recommended by the 
Sentencing Commission since this would coincide with maximum summary 
powers. Alternatively, the maximum summary powers should be kept at 6 
months. 
 
4. NOMINAL LICENCE PRACTICE WILL DAMAGE PUBLIC CONFIDENCE 
IN COMMUNITY SENTENCING IN GENERAL 
 
The Policy Memorandum concedes that those sentenced to custody for six 
months or less (and we suggest probably more than 6 months in practice) will 
be subject to only a nominal licence. This will set the reputation of community 
punishment up for failure. Inevitably, it will not be long before one or more 
persons on a nominal licence commits a serious offence, which attracts 
considerable public attention. When it is discovered that in such cases s/he 
was ‘on licence’, the reputation not only of licence but (by association) 
community punishment more generally will be damaged. While this ‘failure’ 
would, of course, not be a failing of community punishment or criminal justice 
social work per se, it will be portrayed as such in the inevitable media furore, 
which will point the finger at criminal justice social work. Public confidence in 
punishment in the community will, as a result, be undermined by its 
association with the nominal licence. In other words, by making licensing so 
wide, universal and nominal, it and all community sentencing is being set up 
for repeated public relations failures. 
 
5. SETTING OF THE ‘CUSTODY PART’ IN THE PROPOSED COMBINED 
STRUCTURE (SECTION 6) 
 
Section 6 of the Bill is one of the most unclear and contradictory parts 
of the Bill.  
 
A. Section 6 provides that the custody part must be a minimum of 50% of the 
overall sentence, but that this may be increased to 75% if the individual 
sentencing judge considers it appropriate. What is the rationale for allowing 
individual sentencers to increase the custody element to 75%? None of the 
accompanying documentation provides an explanation.  
 
B. S6 creates less clarity in sentencing – not more 
 
Section 6(4) provides that an individual sentencer may increase the custody 
element to 75% in view of: the seriousness of the offence/s; previous 
convictions; the timing and nature of a guilty plea. Yet all three of these 
criteria currently form (and will continue to form) the basis of determining the 
overall headline sentence.  Why should individual sentencers now be asked to 

                                                            
1 Criminal Proceedings (Scotland) Bill s33 
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make the same assessment twice? At best this seems to provide for 
unnecessary duplication and confusion.  
 
C. S6 will create exacerbate disparities in sentencing 
 
The policy memorandum supposes that 50% will be the normal ‘punishment 
part’ set by the court. This appears to amount to wishful thinking: there is 
nothing in the Bill which will ensure that this is likely to be the case. Indeed, 
individual sentencers are likely to deal with very similar cases in dissimilar 
ways (disparity).  
 
D. S6 means that the aim of long-term public protection will be 
undermined   
 
“Public protection is of paramount importance.”2 This is why the new 
combined structure is proposed for all custodial sentences of 15 days or 
more: to be subject to licence in the community. Community supervision and 
licence conditions are intended to reduce the risk of re-offending both during 
the community part of the sentence and after the expiration of the sentence 
and thereby increase public protection. Yet the proposal in section 6 to allow 
individual sentencers, in effect, to decrease to 25% the period of community 
supervision will undermine the very efforts to increase public protection, 
through a supported and supervised transition back into the community. It is 
likely that practices will vary between individual sentencers dealing with 
substantively similar cases.  
 
The Bill proposes that individual sentencers should be allowed to increase the 
custody part of a sentence to up to 75% because they wish, in effect, to 
punish the offender twice: once in terms of the overall sentence and again by 
limiting the time for structured community supervision and support. Yet 
ironically, in many of those very cases where the offender and the community 
will most need community supervision the community element will have been 
reduced. Unlike indeterminate life sentenced prisoners, determinate 
sentenced prisoners cannot be held or subject to licence beyond 100% of 
their sentence. Therefore, by allowing individual sentencers to reduce the 
community part to just 25% it will in fact make management and supervision 
of offenders both more difficult and shorter. Thus, enabling individual 
sentencers, to reduce the community element to 25% will undermine the very 
reason for ending automatic unconditional release: public protection, which is 
claimed to be of “paramount importance”. 
 
Square Peg in a Round Hole. The Bill has attempted to apply the logic of 
indeterminate sentence arrangements (e.g. for life sentence prisoners) to all 
15 day-plus determinate sentence prisoners.  The Bill appears to rely on the 
rationales used for indeterminate sentence prisoners and apply this to all 
determinate sentence prisoners sentenced to 15 days or more. The key 
difference is that determinate sentence prisoners must be released from all 
restrictions after the completion of 100% of their sentence. 

                                                            
2 Policy Memorandum, p2 paragraph 7. 
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E. Artificial distinction between ‘seriousness’ and ‘protection of the 
public’ leads to more confusion not less. 
 
S6(5) provides that in setting the custody part, the court "must ignore any 
period of confinement which is necessary for the protection of public". 
Background documentation indicates that this is supposed to require 
sentencers only to include the 'punishment part' of sentencing and thereby 
subtract the 'risk part' from the sentence. In practice I cannot see that this will 
work. In practice, the categories of 'risk' and 'seriousness' will continue to be 
very difficult to distinguish in determinate sentence cases. The Bill’s attempt to 
draw this distinction will be seen to be artificial and un-transparent. 
 
I would recommend, therefore, that the Bill should not enable individual 
sentencers to vary the custody percentage for determinate sentenced cases. 
The purposes of retribution, deterrence, culpability and seriousness can be 
(and are) achieved more transparently through the setting of the appropriate 
overall headline sentence.  
 
6. IF S6 IS RETAINED THEN THERE WILL NEED TO BE A REQUIREMENT 
FOR SENTENCE RECALIBRATION 
In its report3, the judicially-led Sentencing Commission explicitly 
recommended that to take account of increases in real time served in prison, 
there should be recalibration of sentencing:   

 
“We therefore recommend that, in any new statutory regime, Parliament 
expressly provides that a sentencer, when having regard to sentences 
imposed under the previous regime, must also have regard to the right to 
early release under that previous regime. Accordingly, it will be 
appropriate for sentencers acting under the new regime…to recalibrate 
and reduce them by the extent necessary…”[paragraph 5.8, sic] 

 
Currently, it is understood that the sentenced person would be released after 
9 months of an 18 month sentence. (50%). However, section 6 will allow the 
individual sentencer to pass the same headline/official sentence (18 months) 
for the same case, but to increase the effective period in custody to 75% (in 
this example 12 months). Thus, the effective (or real) custodial sentence will 
be 3 months longer, although the official/headline sentence remains the 
same. 
 
For reasons not explained by the background policy documentation, the 
recommendation by the Sentencing Commission that “Parliament 
expressly provides” for recalibration has been completely omitted from 
the Bill.  

 

                                                            
3 The Sentencing Commission for Scotland (December 2005) Early Release from Prison and 
Supervision of Prisoners on their Release 
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Justice Committee  
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Dr Sarah Armstrong 
 

Prison population patterns in comparative context 
 

 Scotland sends a greater proportion of its population to prison each year than any 
other country in Europe. (Note 3) 
 

 Prison 
Entry 
Rate

Scotland 754
Switzerland 738
Moldova 631
Bulgaria 525

 
 In terms of its use of imprisonment Scotland behaves like a small, eastern 

European country. (Note 1) 
 

 
Remand 

Rate
Prison 

Rate
%Foreign 
Prisoners 

Avg Prison 
Size

Slovakia 34 148 2.2% 481
Moldova 31 227 1.8% 519
Scotland 30 146 1.8% 479
Denmark 22 63 22.5% 75
Ireland 16 81 12.6% 224

 
The main similarities of Scottish prisons with eastern European ones are: 

High rates of remand –  Few foreign nationals –  Large prisons 
 
But a key difference with eastern European counterparts is that the use 
of prison in Scotland is typified by lots of very short custodial 
sentences and high turnover. 

 
 The Western European countries that have similar imprisonment rates as Scotland 

have significant numbers of foreign nationals in their prisons. (Note 2) 
 

 
Prison 

Rate
% Foreign 
Prisoners 

Spain 160 35.7% 
Luxembourg 155 73.3% 
England 151 13.8% 
Scotland 146 1.8% 
Greece 109 43.9% 
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Ability of the CJ&L Bill to facilitate effective use of imprisonment 
 

 When do community penalties work to reduce re-offending? (Note 4) 
 

• When they are inflicted soon after a sentence  is ordered (immediately 
is ideal) 

• When offenders and judges understand them (clarity and simplicity of 
‘packaging’) 

• When the enforcement process avoids a simplistic incrementalism 
(adapting to dynamic process of giving up crime) 

• When they happen to coincide at the right time and place in an 
offender’s career (recognition of what’s not in the control of the state, that 
CJ interventions alone are not sufficient to change the social order) 

 
 It will be crucial to get remand under control, but this issue is not addressed in the 

legislation. Provisions on breaching bail and undertakings are likely to worsen the 
situation. (Note 5) 

 
Scottish prisons admitted over 19,000 people on remand in 2006. This 
is… 

• 4 times more than Ireland 
• 6 times more than Norway 
• 10 times more than Finland 

 
More people go to prison in Scotland every year to await a trial or 
sentence than to serve one. 
 
The phenomenon of ‘backdated’ sentences creates a technical problem 
for the bill and research is needed to explore their connection to 
expansion of prison populations. 

 
 
Sarah Armstrong 
Senior Research Fellow 
Scottish Centre for Crime and Justice Research 
Glasgow University 
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Notes 
 
1. Prison rate is the number of prisoners for every 100,000 people in the national 
population; remand rate is the number of remand prisoners for every 100,000 
population. Remand data is from 2006 and the source of it is: SPACE I (Annual Penal 
Statistics of the Council of Europe), Council of Europe (2007). PDF available at: 
 
http://www.coe.int/t/e/legal_affairs/legal_co-
operation/prisons_and_alternatives/statistics_space_i/List_Space_I.asp#TopOfPage
 
(A new set of European data was just published, using information from 2007; I am 
currently in the process of analysing it). All other data is from the World Prison Brief, 
International Centre for Prison Studies, accessed 11 March 2009. Stable url at: 
 
http://www.kcl.ac.uk/depsta/law/research/icps/worldbrief/
 
2. Top 5 western European countries with a national population greater than 100,000 
(i.e. excluding Jersey, Isle of Man, etc.). Source: World Prison Brief, see Note 1. These 
figures have changed slightly based on a consultation of the WPB on 27 May 2009: 
Scotland’s imprisonment rate now exceeds England & Wales’s (155 vs. 151), and 
Scotland has a greater, though still very small, proportion of foreign prisoners (2.8%). 
 
3. The prison entry rate is the number of prison admissions per year per 100,000 
national population. Source: SPACE I (2007) using 2006 data (see Table 21.1). The 
latest figures show Scotland’s lead has gotten bigger while Switzerland has reduced its 
churn. 
 
4. Many of these are the factors identified from evidence contained in Reforming and 
Revitalising: Report of the review of community penalties (Scottish Government 2007) 
and Scotland’s Choice: Report of the Scottish Prisons Commission (Scottish Prisons 
Commission 2008). On the process of ending one’s involvement in crime, the following 
report provides an excellent overview of the literature and theory of offender desistance: 
Beth Weaver and Fergus McNeill (2007), Giving Up Crime: Directions for Policy, 
Scottish Consortium on Crime and Criminal Justice.  
 
5. Armstrong (forthcoming), ‘The Remand Problem in Scotland,’ booklet on sentencing 
and imprisonment, SCCJR and SPIF. Analysis of the impact of breach of bail provisions 
was contained in the SCCJR evidence submission for the Bill. 
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JUSTICE COMMITTEE 
 

17th Meeting, 2009 (Session 3), Tuesday 2 June 2009 
 

Supplementary briefing note from the Scottish Government  
 
SECTION 14 – COMMUNITY PAYBACK ORDERS 
 
The requirement under section new 227C(2)(b) for a local authority to 
nominate a responsible officer within 5 days of receiving a copy of the order is 
designed to provide authorities with sufficient time to make such an 
appointment.  Crucially it will work in parallel (rather than sequentially) with 
the arrangements, which will operate for offenders subject to an unpaid work 
and other activity requirement to commence their placement within 7 working 
days of the order being imposed by the court.  The latter requirements will be 
incorporated in the operational framework known as National Standards, 
which set out detailed guidance for the operation of the various forms of 
community penalties.  The recently issued set of guidance for community 
service sets out the target date of 7 working days for the start of work 
placements following post sentence interview and induction processes.  The 
National Standards will be revised in due course to reflect the provisions set 
out in section 14 of the Bill.  We will however consider whether there is need 
for changes to be made to new section 227C(2)(b) and if appropriate will seek 
a Stage 2 amendment.  
 
The intention of new section 227Q is to provide the court in appropriate cases 
with the option of applying a requirement whereby an offender is required to 
reside at a specified place.  This would require to be applied in conjunction 
with a supervision requirement and is designed to deal with a relatively small 
number of offenders, who require a greater level of supervision including 
supported accommodation, to live successfully in the community.  Should the 
circumstances of the offender vary during the course of the order, application 
by the offender or the responsible officer can be made under new section 
227X for a variation or revocation of the residential requirement. 
 
SECTIONS 25-28 – SERIOUS ORGANISED CRIME 
 
It can prove difficult to prosecute those at the top of the criminal networks and 
these offences are intended to make it easier to convict them.  We are 
determined to send a clear message to the public that serious crime cannot 
be tolerated and we wish to provide the authorities with as much flexibility as 
possible to tackle it.   
  
We recognise there is a potential overlap with the common law offence of 
conspiracy.  We will of course take into account the evidence that has been 
received when considering whether any amendments are required to the 
serious organised crime offences. 
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SECTION 34 – EXTREME PORNOGRAPHY 
 
There were two main issues of interest to the Committee in the discussion of 
this section.  The first was the requirement that, for an offence to be 
committed, an image must be obscene as well as extreme and pornographic.  
The second was the requirement that the image must be realistic. 
 
As the Committee will be aware, our view is that free circulation of extreme 
images risks normalising extreme and violent sexual acts, including sexual 
offences and life threatening practices.  While there are already controls in 
place on the publication and distribution of such obscene images, 
developments in production and distribution technology, including the 
emergence of the internet, have offered individuals faster, more convenient 
and anonymous means to publish and distribute material of this type.  A new 
criminal offence for the possession of extreme pornographic material will help 
to protect society from exposure to such images and will also act to protect 
those who participate in the creation of sexual material containing obscene 
violence, cruelty or degradation, who may thereby be the victims of crime.  
Our intention is that legislating to close the gap in existing legislation, which 
has developed as technology advances to circumvent the controls already in 
place, will discourage interest in extreme pornographic material by breaking 
the demand/supply cycle.  
 
It follows from this that it is important to see these proposals in the context of 
the Civic Government (Scotland) Act 1982 which currently controls the 
publication and distribution of obscene images. The new proposals are, to 
some extent, intended to address developments which have meant that 
enforcement of those controls has become more difficult.   
 
As the Committee will also no doubt be aware from the Policy Memorandum’s 
reference to consideration of the responses to the earlier consultation on our 
proposals, which in many cases are similar to responses to the Committee’s 
own consultation, there have been concerns expressed that these provisions 
on extreme pornography represent a disproportionate interference in 
individuals’ human rights.  We disagree with those views and are confident 
that these provisions are justified and entirely proportionate.  In coming to that 
conclusion, we consider that the requirements that such images be both 
obscene and realistic are important elements of that proportionality, for the 
reasons set out below. 
 
Obscenity 
 
The Bill requires that an image is obscene, as well as extreme and 
pornographic, in order for an offence to be committed.  The different elements 
of this three part test have different purposes.  The tests for ‘pornographic’ 
and ‘extreme’ relate to the purpose for which the image was made and the 
physical acts depicted, while the test for ‘obscene’ ensures that an image falls 
within the existing framework of obscenity law.  Crucially it ensures that the 
new offence does not criminalise possession of material that is currently 
lawful to publish, distribute or sell. 
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The test for ‘obscene’ therefore makes a deliberate link to the restrictions on 
obscene material in section 51 of the Civic Government (Scotland) Act 1982, 
alongside which the Bill’s provisions on extreme pornography will be inserted 
by section 34.   
 
Under section 51 of the 1982 Act, it is an offence to publish, sell or distribute 
or to possess with a view to selling or distributing, obscene material; including 
the type of extreme pornographic material which will be covered by this new 
offence.  The term ‘obscene’ is not defined in the 1982 Act as obscenity is a 
relative concept which may vary according to time, circumstances and locality. 
The advantage of this approach is that the proper meaning of the term is left 
to the interpretation of the courts in the light of the prevailing moral consensus 
and the full facts and circumstances of each individual case.  
 
Furthermore, the requirement that material be obscene for possession to be 
an offence also means that an offence is likely to have already been 
committed where someone is found in possession of such material, because 
publication etc. of obscene material is illegal under the 1982 Act.  Without the 
requirement that an image is obscene for an offence to be committed, there 
would be a risk that the Bill would criminalise possession of images which it is 
not illegal to publish, sell etc.  Clearly that would be unacceptable. 
 
Realistic 
 
The requirement that an image is realistic means that it must be lifelike and 
convincing.  As such, the act depicted in the image must appear to a 
reasonable person to be real (although there is not a requirement that it 
actually is real).  While the most obvious application is to photographic and 
video images, a computer generated image of sufficient sophistication to 
appear to a reasonable person to be depicting a real act would also be caught 
by the offence.  The Bill also requires that an image is explicit, so the act 
depicted must be clearly seen and not hidden or obscured.    
 
As the Committee will appreciate, some of the acts covered by these 
provisions are so violent and abusive that they may feature activities which 
are illegal in themselves.  In some cases, the participants depicted in the 
images may have been the victims of a criminal offence.  The requirement 
that the images depicting such acts must be realistic in order for possession 
to be an offence means that, in such cases, those possessing the images 
would have no way of telling whether a crime had been committed in order for 
them to be produced.  Our view is that there is a risk that such images 
normalise sexual violence and that there is a greater risk where such activities 
are depicted in a realistic manner. 
 
We also consider that there is some risk that demand for such material may 
even result in the commission of criminal acts in some instances and that is 
an additional factor in concluding that banning the possession of such 
material as well as its publication etc. is a proportionate response to the 
problems it raises.  Our view is that the arguments are not as strong where 
the images are not realistic.  
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SECTION 62 - WITNESS STATEMENTS: USE DURING TRIAL 
(linked to section 40 – Witness Statements) 
 
The provisions will allow witnesses to have sight of their statement(s) while 
giving evidence in court (the provisions of section 62 follow on from section 
40). 
 
Lord Coulsfield’s ‘Review of the Law and Practice of Disclosure in Criminal 
Proceedings in Scotland’ was published in August 2007.  Lord Coulsfield 
recommended that witnesses should be able to refer to copies of their 
statements when called to give evidence in court in all cases where these 
statements have been made available to the Crown and to the defence.  
 
The issue was, fundamentally, one of fairness to witnesses.  In general terms, 
witnesses cannot refer to their statements in giving evidence.  If the court 
permits, witnesses may also refer to contemporaneous notes written by them. 
However, if the notes were recorded by another person, as is the case in a 
statement, even if the witness confirms at the time of recording that it is an 
accurate reflection of their position, whether by annotating their signature or 
otherwise, he or she may not refer to them.  There are mechanisms, however, 
to allow a witness to adopt his or her statement, e.g. where he or she does 
not remember what happened.  Those mechanisms require the witness to 
adopt his or her statement before having before them in court the statement to 
review its content, however.  
 
Developments in the law of disclosure have also meant that witnesses are 
commonly the only people in court who do not have a copy of their statement.  
There is concern that this is unfair and could turn the witness’s testimony into 
little more than a memory test.  Moreover, increasingly, witnesses’ evidence in 
court is challenged by reference to discrepancies, however minute, in their 
prior statements without them having before them their statement to refer to.  
 
Section 62 will enable witnesses to refer to their own statement(s) at trial.  The 
Bill will not replace the existing common law and statutory provision on the 
use to which statements can be put.  Rather, it is designed purely to allow 
witnesses to check their statement if they are unsure about anything or cannot 
remember something and wish to refer to their statement (in the same way as 
police witnesses have long been assumed to be able to refer to their 
notebooks).  This is not intended to replace parole or oral evidence given by 
witnesses. Parole evidence is a vital characteristic of the Scottish criminal 
justice system. Properly used, the provision will enhance the parole evidence 
given, ensuring fairness to witnesses. 
 
The provisions are not, and cannot be, limited to written statements.  Some 
witness statements are in tape or video recorded form, in which case the 
witness should be able to refer to a transcript of the recording.  
 
It is anticipated that Lord Coulsfield’s recommendation that witnesses read 
and sign their statements when they are made will be included in the Code of 
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Practice which will be laid before Parliament by the Lord Advocate and will set 
out how disclosure will work in practice. 
 
SECTION 70 – DATA MATCHING FOR DETECTION OF FRAUD ETC.   
 
The provisions will ensure Audit Scotland can continue their efforts to match 
data to prevent and detect fraud in the public sector through the National 
Fraud Initiative.  The provisions will give Audit Scotland the power to conduct 
data matching exercises on its own accord, or to arrange for such exercises to 
be conducted on its behalf.  Audit Scotland currently operates the National 
Fraud Initiative using their existing powers and the NFI has successfully 
identified around £37m of fraud and error which has led to over 75 
prosecutions. 
 
As noted in the Policy Memorandum, the provisions broadly replicate those 
contained in the Serious Crime Act 2007 which placed the National Fraud 
Initiative on a statutory footing in England, Wales and Northern Island.  The 
provisions are included following discussions with Audit Scotland and follow 
on from discussions at the Audit Committee on 28 May 2008 where general 
support was offered for legislating in this area.  Last year’s discussion at the 
Audit Committee also provides details of how Audit Scotland take forward 
their work under the National Fraud Initiative. 
 
http://www.scottish.parliament.uk/s3/committees/audit/or-08/au08-
1002.htm#Col556
 
SECTION 79 – AMENDMENTS OF PART 5 OF POLICE ACT 1997 
 
Scottish Ministers carry out criminal record checks for recruitment and other 
purposes under Part 5 of the Police Act 1997 (“the 1997 Act”).  The day to day 
work is carried out by Disclosure Scotland (an Executive Agency of the 
Scottish Government).  The provisions will allow Scottish Ministers to bring 
proposals to the Parliament to enable Disclosure Scotland to gather 
information from outwith the UK, and to propose more flexible fee charging 
arrangements with regards to registered persons and countersignatories 
under section 120 of the 1997 Act.  
 
At present, Disclosure Scotland can only include information held in records 
kept for the use of UK police forces when doing these checks (though for the 
enhanced disclosure only, relevant information from the Isle of Man and the 
Channel Islands police forces can be included at the discretion of the force’s 
chief officer).  This is unhelpful as many people on whom the checks are done 
have previously lived outwith the UK.  The effect of this is that relevant 
information can be missed. 
 
In partnership with the UK Government, we are engaged in discussion with a 
number of countries, mainly EU Member States, about putting agreements in 
place for those countries to provide information to the UK for the criminal 
record checks under the 1997 Act.  The provisions will provide Scottish 
Ministers with an order making power to amend the meaning of certain 
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definitions in the 1997 Act.  This power would allow Scottish Ministers to 
respond to agreements with other jurisdictions and bring proposals to the 
Scottish Parliament to have information that results from the agreements to be 
regarded as relevant information for the 1997 Act.  Because of the linkages to 
the Protection of Vulnerable Groups (Scotland) Act 2007 (“the 2007 Act”) that 
information will also be available for the Scheme the 2007 Act establishes. 
 
The second set of provisions relates to the conditions of registration under the 
1997 Act.  Currently there is a one-off fee for registration and a separate one-
off fee for nominees of the registered person.  Persons listed in the register 
can countersign applications for standard and enhanced disclosures under 
the 1997 Act and will make declarations in relation to requests for disclosures 
under section 52 or 53 of the Act 2007 once that Act is commenced.   
 
Having the ability to make further provision about registration fees would 
provide greater flexibility in the fee charging powers.  This would assist 
Disclosure Scotland in managing the content of the register held under 
section 120; allow new services to be developed for registered persons that 
might not otherwise be cost effective to pursue; and would enable 
arrangements to spread the cost of registration over the lifetime of registration 
rather having one-off charges as is the case now.   
 
The power will facilitate the register being used more effectively by providing 
an incentive, through the fee arrangements, to those no longer requiring to be 
registered to cancel their registration and so not incur any further charges. 
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JUSTICE COMMITTEE 
 

17th Meeting, 2009 (Session 3), Tuesday 2 June 2009 
 

Briefing note from Audit Scotland 
 
Criminal Justice and Licensing (Scotland) Bill – section 70  
 
The Policy Memorandum and Explanatory Notes provide some information on the 
purpose and operation of this section. However we thought that the Committee 
may be interested to understand a little more about the National Fraud Initiative 
and how it is operated. 
 
Data matching exercises have been carried out by The Audit Commission in 
England for some years using auditors’ powers to obtain information from audited 
bodies and others for the purposes of their audit.  Audit Scotland taken part in the 
last three of these biennial exercises and publishes summary reports on the results 
of the work. The latest report, on the 2006/07 exercise, is available at 
http://www.audit-scotland.gov.uk/work/nfi.php  . Hard copies are also enclosed for 
your convenience. The Public Audit Committee of the Scottish Parliament took 
evidence from Audit Scotland on the last NFI report and indicated its support for 
legislation in this area. 
 
These exercises have identified outcomes valued at £37 million in Scotland and led 
to bodies aiming to recover significant sums, where practicable.  At least 75 
prosecutions have been achieved to date.  Examples of the types of fraud and 
error detected by the exercise are: 
 

• Public pensions continuing to be claimed after the pensioner has died 
• Housing benefit claimed by public sector staff or pensioners without 

declaring their income 
• Housing benefit claimed by ineligible students 
• Individuals receiving student awards who are not entitled to be in the UK 

(with attendant potential implications for public safety in certain cases) 
• Care homes claiming payments after the resident has died 

 
The exercises have been carried out using a Code of Data Matching Practice 
which sets out the protocols for the ways in which data subjects are informed that 
their data will be used, for how that data is handled and stored and when the data 
will be destroyed. The Code is reviewed by the UK Information Commissioner 
before it is issued. Along with the other UK audit agencies, Audit Scotland meets 
regularly with the Inforrmation Commissioner’s office to ensure that data protection 
issues, including proportionality, are properly considered. For example, data 
matches are not derived from random matching of the information collected.  
Information is only compared between specific datasets where previous pilot 
exercises have yielded good results. 
 
All data is submitted for matching over secure electronic links and matches are 
available to audited bodies to view on a secure website with strong access 
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controls. Data is not sent by hard copy or on disks. The Code of Data Matching 
Practice and Fair Processing Notices are also published on our website. 
 
The Serious Crime Act 2007 contains provisions that placed the NFI on a statutory 
footing in England, Wales and Northern Ireland. It also clarified some issues such 
as the power for data to be matched across borders. 
 
Without similar explicit powers in Scotland Audit Scotland would have to continue 
to rely on its existing powers to obtain the relevant information. These powers are 
not consistent across the different parts of the public sector and do not allow for 
cross border matching. For example if a resident of a local authority area bordering 
England claims housing benefit in Scotland but fails to declare income earned from 
a public body in England this will not be detected by the current exercises as there 
is no power to use or share data in this way. With the proposed powers such cases 
would be detected and the relevant national audit agencies would be able to share 
the appropriate matches. 
 
In the absence of similar clear legislation in Scotland it will undoubtedly be the 
case that fraud and error will be less likely to be detected in the public sector in 
Scotland than elsewhere in the United Kingdom and cross border cases will not be 
detected at all. The fact that the exercise takes place also acts as a deterrent and 
so the impact of the work is potentially far greater than the amounts identified by it.  
This work will continue to develop elsewhere in the UK and, in our view, it is 
essential that Scotland does not fall further behind in the powers available to 
conduct such exercises. 
 
We recognise that there is a balance to be struck between the rights of the 
individual and the powers of public bodies to obtain and use data but we do not 
believe that it is appropriate for public sector employees and pensioners to be able 
to make invalid claims for scarce resources without their employers being able to 
access modern methods to detect such cases. We also recognise that the vast 
majority of public servants are entirely honest and we therefore take great care to 
ensure the security of the information at all times.  In addition, it is made clear that 
a match arising on any of the reports is only an indicator that further enquiries are 
required to identify the reason for it, which may be entirely innocent. The 
Committee may wish to be aware that all of Audit Scotland’s own staff are included 
in the exercise. 
 
Whilst it would be possible to construct legislation allowing each individual body to 
conduct such exercises Audit Scotland believes that the approach of using the 
national audit agencies to conduct the exercises working together, with similar 
Codes of Practice and using one party to carry out the matches, is the most 
efficient, effective and secure way to minimise fraud and error in this area. 
 
I hope that this further information is useful and Audit Scotland would be pleased to 
provide any further information if the Committee would find it helpful. 
 
Russell Frith 
Director of Audit Strategy 
Audit Scotland 
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Cabinet Secretary for Justice 
Kenny MacAskill MSP 
 
 
T: 0845 774 1741 
E: scottish.ministers@scotland.gsi.gov.uk 
 
 

abcdefghijklmnopqrstu
Bill Aitken MSP 
Convener of the Justice Committee 
Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
27 May 2009 
 
 
Dear Bill 
 
I refer to the Committee’s recent visit to Alloa.  In answering the Committee’s questions 
about the draft Order in Council (the Scottish Public Services Ombudsman Act 2002 
(Amendment) Order 2009) I undertook to find out more for Robert Brown MSP about the 
origin of the reference to the Criminal Injuries Compensation Appeal Panel (CICAP) in the 
2002 Act.   
 
Research has confirmed that jurisdiction over CICAP was originally held by the Scottish 
Parliamentary Commissioner for Administration (SPCA) from the start of devolution in 1999.  
The SPCA was one of four commissioners or ombudsman who were replaced with the “one-
stop shop” of the Scottish Public Services Ombudsman by the 2002 Act.   
 
CICAP was one of a number of cross-border public authorities caught by the 2002 Act.  The 
policy memorandum for the Bill expressly notes the desire of the then Executive that the new 
arrangements should suit all Scottish circumstances, not just those in relation to the Scottish 
administration alone. 
 
I hope the Committee, including Mr Brown, find this further information of assistance. 
 
 
 
KENNY MACASKILL 

 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 
www.scotland.gov.uk abcde abc a 
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Minister for Community Safety 
Fergus Ewing MSP 
 
 
T: 0845 774 1741 
E: scottish.ministers@scotland.gsi.gov.uk 
 
 

abcdefghijklmnopqrstu
Bill Aitken MSP 
Convenor 
Justice Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
21 May 2009 
 

abcd
 
Dear Bill 
 
You may recall I wrote to you and copyees on 8 January 2009 to give an update on progress 
with implementing the 2005 Charities and Trustee Investment (Scotland) Act, and to seek 
views on the recommendations for minor amendments to the Act made by the Office of the 
Scottish Charity Regulator in their 2008 Annual Report and Accounts. 
 
I said then that I wanted to maintain the spirit of cross-party consensus that has always 
prevailed in the area of charity law, and I am grateful for the positive tone of the responses to 
my letter, which suggested general support for OSCR’s proposals. 
 
I am writing now to draw your attention to the publication of the consultation paper, which 
offers a wider audience the opportunity to express a view on these same suggestions.  It 
also canvasses views on changes to the charity accounts regulations.  Many of these are 
technical or housekeeping changes, but you may want to look in particular at pages 23-30, 
which consider the introduction of a formal requirement to report on public benefit, and 
potential changes to the thresholds which determine which type of accounts individual 
charities must produce. The consultation paper can be viewed at: 
 
http://www.scotland.gov.uk/Publications/2009/04/24092805/0.  
 
I would of course be happy to discuss the issues covered in the consultation paper with you 
and copyees if that would help. Otherwise, I will update you on the response to the 
consultation in due course. 
 
I am copying this letter to Paul Martin, Mike Pringle, Robert Brown, Robin Harper, Patrick 
Harvie and Margo McDonald. 
 
 
 
FERGUS EWING 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 
www.scotland.gov.uk abcde abc a 
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SHERIFF COURT RULES COUNCIL 
Scottish Court Service Headquarters 

Hayweight House 
23 Lauriston Street 

Edinburgh EH3 9DQ 
  

Telephone: 0131-221-6734/6766 
Fax: 0131-221-6894 

Andrew Proudfoot 
Assistant Clerk 
Justice Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
21 May 2009 
 
 
Dear Mr Proudfoot 
 
The European Communities (European Order for Payment) (Scotland) 
Regulations 2009 (SSI 2009/99) 
 
I refer to your letter dated 1st May on behalf of the Justice Committee who seek 
clarification on two points regarding the European Order for Payment Regulation. 
 
Time to pay  
 
The aim of the Regulation is to simplify and speed up litigation in cross-border cases 
involving uncontested claims for payment of money. The procedure is based on a 
system of standard forms which will allow for a dispute to be dealt with by written 
procedure.  If an application is unopposed then the court must issue a claimant with 
a European Order for Payment (EOP) within 30 days of it being lodged.   
 
Given the timescale, there is no scope for a defendant on being served with a copy 
of the application, to apply for time to pay.  To do so would have meant having to 
afford the claimant time in which to consider whether to accept or reject any offer 
received with the possibility of there then having to be a hearing.  This could 
inevitably lead to a delay in the proceedings which is not the intention of the 
Regulation. 
 
The defendant can though lodge a statement of opposition to an application which 
must state he contests the claim although he is not required to specify the reasons 
for doing so.  Opposition could be on a number of factors such as the claim is denied 
or inability to pay and it may be possible at the stage when it is transferred to the 
ordinary civil procedure for a defendant then to apply for time to pay. 
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Availability of legal aid 
 
The Scottish Legal Aid Board (SLAB) has advised that legal aid will be available 
should an EOP application be opposed and is then remitted to the ordinary cause 
and summary cause rolls as there is no distinction between it and any other case 
which features on those rolls. It should be noted however that Legal Aid is not 
available for small claim cases.   
 
As the EOP scheme is intended to be an expedited procedure, SLAB suggests that 
the Committee may wish to consider whether there is an argument for extending the 
scope of the Assistance By Way Of Representation (ABWOR) Scheme to allow for 
an EOP application to be funded by ABWOR up to the point that the matter becomes 
opposed and is remitted to the ordinary or summary cause rolls.  
 
The turn around time for an ABWOR application is a few days whereas a full civil 
legal aid application takes significantly longer. In cases where an EOP application is 
not opposed or is opposed but not remitted to the ordinary civil procedure there may 
in fact be more work and expense involved in preparing a full legal aid application 
than in preparing the EOP application itself.  
 
Where an application becomes opposed and is remitted to the ordinary civil 
procedure, ABWOR would be less suited as less information is provided to SLAB 
with an ABWOR application than with a full Legal Aid application so consideration 
would have to be given to whether ABWOR should be made available to fund 
matters up to the point that the matter becomes opposed, with Legal Aid applied for 
once the application becomes opposed and is remitted to the ordinary civil 
procedure. 
 
I trust the above clarifies matters for the Justice Committee. 
 
 
Stephen McCourt 
Secretary 
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