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In view of the fact that the Committee, in today’s meeting, did not have time 
(in the final evidence session) to ask questions on any issues other than 
sentencing, I thought it might be helpful to let you have a note on two other 
issues in respect of which you indicated that the Committee had expressed 
particular interest. 
 
You mentioned that the Committee “has questioned the scope of the [extreme 
pornography] provisions contained in the Bill and has also asked whether the 
definition would or should cover computer generated images”. I am not sure 
exactly what aspects the Committee had in mind in relation to scope, but I 
would be happy to provide a response to any issues raised. As for computer 
generated images, I would comment as follows: 
 
First, are these covered? I think it is clear that s 34 of the Bill does cover 
computer generated images. The only limiting factor is that an image must be 
“realistic” to fall within the scope of the provisions. The Bill is not limited to 
particular types of image. In this respect, it is rather wider than the offence of 
possessing indecent photographs of children, which is restricted to 
“photographs or pseudo-photographs”, including photographs comprised in 
films. A “pseudo-photograph” is “an image, whether produced by computer-
graphics or otherwise howsoever, which appears to be a photograph”. (Civic 
Government (Scotland) Act 1982 ss52-52A.) 
 
Professor McGlynn and Dr Rackley, in their written evidence (CLJ8, para 3.1) 
have argued that “[p]aintings/drawings are not covered as they are not 
realistic”. There is no reason why, as a matter of fact, paintings and drawings 
cannot be regarded as “realistic”, and it is common to use such language to 
describe works of art. McGlynn and Rackley’s interpretation might imply that 
only photographs or pseudo-photographs are covered by s 34, but if that were 
the case one would expect the draftsman to adopt the language found in 
ss52-52A of the 1982 Act. The use of the word “image” clearly implies that 
materials other than photographs and pseudo-photographs are covered by s 
34. Leda and the Swan, the painting to which McGlynn and Rackley refer, 
might be regarded as “unrealistic” purely on the basis of the size of the swan 
relative to Leda in the image, and not because it is a painting. Even if 
McGlynn and Rackely are right and I am wrong on this point, the potential 
“chilling effect” on freedom of expression which can be created by ambiguous 
statutory language will be obvious. 
 
Secondly, should computer generated images be covered? This is a more 
difficult question to answer without understanding the rationale for the new 
offence: as I noted in my written evidence, this is unclear. One possible 
(partial) justification for the offence is the likelihood of harm having been 
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caused to those persons depicted in extreme pornography. This has little 
application to depictions other than photographs, although the inclusion of 
pseudo-photographs might be justified on the basis that it can (I assume) be 
difficult to establish that an image is a genuine, rather than a pseudo, 
photograph. The justification for the new offence (whatever that may be) is 
clearly stronger in respect of photographs than other material. There would be 
much to be said for limiting the scope of the offence to photographs and 
pseudo-photographs. This would be consistent with the regime governing 
indecent photographs of children and would help to dispel concerns about 
works of art falling within the scope of the offence. 
 
You mentioned also that views on provisions on mental disorder and 
unfitness for trial might be sought. I note that, when representatives of the 
Law Society and the Faculty of Advocates gave evidence earlier this morning, 
there was some discussion as to whether the proposed definition of mental 
disorder excluding criminal responsibility (under s 117, inserting s 51A into the 
1995 Act) was adequate. Reference was made to the written submission of 
the Law Society of Scotland, which states that (CJ86a, p 13): 
 

“…a person who kills his or her children while suffering from a 
depressive illness may be able to appreciate what he/she is doing and 
understand that it is wrong in the eyes of the law, but nonetheless be 
driven to commit the crime by his or her illness. In such a case his or 
her illness overcomes his or her volition. The Society notes that the Bill 
does not allow a special defence in these circumstances.” 

 
I think, with unfeigned respect, that this concern proceeds on a 
misunderstanding of the Bill’s provisions. The Society may have in mind the 
much-criticised English legal position. In English law, no defence of insanity is 
available to a person who knows their actions to be legally wrong, but – due to 
mental disorder – does not appreciate that they are morally wrong. But that is 
the English legal position, not the Scottish one. Scots law has previously 
allowed a defence of insanity in the circumstances envisaged by the Society, 
where mental illness renders a person incapable of appreciating the moral 
wrongfulness of their actions (see HM Advocate v Sharp 1927 JC 66, the 
facts of which are very similar to the Society’s example). The Bill would not 
change this, and a defence would similarly be available under the new s 51A, 
which encompasses a failure to appreciate either legal or moral wrongfulness 
(see para 527 of the Explanatory Notes to the Bill). (The English position has, 
incidentally, been rejected by other common law jurisdictions.) 
 
The possibility of what is sometimes termed a “volitional insanity” defence was 
fully reviewed by the Scottish Law Commission in its 2004 Report on Insanity 
and Diminished Responsibility and rejected for cogent reasons which have 
not been challenged. The Commission had in mind the fact that those who 
argued for a volitional test often had in mind cases such as that envisaged by 
the Society, which are in fact accommodated by the defence proposed by the 
Commission and included in the Bill. 
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It should be borne in mind that a person who kills in circumstances where 
mental illness has substantially diminished their capacity for self-control would 
be able to plead diminished responsibility under the new s 51B and so be 
convicted of culpable homicide rather than murder. 
 


