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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Letter from the Cabinet Secretary for Justice 
 
Thank you for your letter of 2 September asking a number of questions that 
have arisen during your Stage 1 scrutiny of the Criminal Justice and Licensing 
(Scotland) Bill (“the Bill”).  I also take the opportunity to provide some further 
information regarding section 125 of the Bill following discussion at the 
session on 1 September.   
 
For ease of reference, each question/issue is repeated below along with our 
response to the issues raised. 
 
Part 8 – Licensing under the Civic Government (Scotland) Act 1982 
 
Licensing of market operators – section 125 
 
During my evidence session on 1 September, there was discussion regarding 
the effect of section 125 of the Bill in terms of the licensing of non-commercial 
market operators.  We agreed to provide further information as to how the 
system would operate if section 125 is approved by Parliament. 
 
By way of background, the Civic Government (Scotland) Act 1982 (“the 1982 
Act”) provides a statutory regime for the licensing of a number of activities.  
Parts I and II of the 1982 Act deal with licensing by local authorities of a range 
of activities including taxis and private hire cars, second-hand dealers, metal 
dealers, street traders, market operators, public entertainment operators, 
indoor sports entertainment operators and window cleaners.   
 
Licences issued under the 1982 Act fall into two basic categories, namely 
mandatory provision and optional provision.  The distinction between the two 
categories refers to whether the licensing authority has any discretion as to 
whether it licences a particular activity. 
 
Currently, the 1982 Act requires licensing authorities to operate licensing 
schemes for the activities of metal dealers and indoor sports entertainment 
operators.  The other activities listed in Parts I and II of the 1982 Act may be 
subject to licensing, but this is at the discretion of the licensing authority.  
These optional licensing activities include taxis and private hire cars, second-
hand dealers, street traders, market operators, public entertainment operators 
and window cleaners (it should be noted that section 123 of the Bill seeks to 
remove metal dealers from the list of mandatory licensing activities and add it 
to the list of optional licensing activities). 
 
Section 125 of the Bill seeks to amend section 40(2) of the 1982 Act to 
remove the exemption from market operators’ licensing for non-commercial 
operations (including charitable operations).  If approved by Parliament, the 
effect of section 125 would be that licensing authorities would have discretion 
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as to whether they licence non-commercial market operator activities.  This is 
as a result of non-commercial operations then falling within the scope of 
section 9(3) of the 1982 Act (which provides for this discretion).   
 
The provisions in section 125 take forward a specific recommendation of the 
Task Group report1.  The Task Group report discussed the justification for 
making this recommendation as follows:     
 
“Para 7.6 – The Task Group noted that under the existing provisions 
charitable, religious, youth, recreation, community, political or similar 
organisations are exempt from any licensing requirement. We sought views 
on whether this exemption should now be repealed in light of the increase in 
the number of such events and associated problems, including public safety 
concerns. We recognised however that such problems and concerns were 
liable to occur regardless of who is actually holding the sale. The majority of 
respondents agreed that the exemption should be removed. However, some 
concerns were expressed that the licensing fees might have an adverse 
impact on some of the charitable organisations running such events that are 
currently exempt from any licensing requirement. We took the view that, even 
if the exemption was removed, it would still be open to licensing authorities to 
provide their own exemptions for certain charitable events, or to alter their fee 
structure to ensure that charitable events were not unduly penalised. 
 
Recommendation  
 
The Task Group recommend that the exemption from the market 
operators' licensing provisions for non-commercial organisations at 
Section 40(2)(a) be removed and thereafter licensing authorities 
consider introducing a revised fee structure to take account of licences 
issued to charitable organisations.” 
 
Paragraph 15 of Schedule 1 to the 1982 Act provides for the fees regime for 
licensing authorities.  If section 125 is approved and a licensing authority did 
subsequently decide to licence non-commercial market operator activities, the 
1982 Act affords licensing authorities full flexibility in deciding whether to 
charge reduced or no fees to non-commercial organisations.  For example, a 
licensing authority could decide to licence non-commercial market operators 
but charge no fees to applicants2. 
 
We will consider carefully the transitional provisions required for the 
introduction of the discretion being given to licensing authorities in terms of 

                                            
1 A Report by the Task Group Set Up to Review the Licensing Provisions Contained in the 
Civic Government (Scotland) Act 1982 - 
http://www.scotland.gov.uk/Publications/2004/12/20391/48542 
 
2 By way of example showing how local authorities have discretion over fees, attached below 
is a link to the current licensing fees charged by Argyll and Bute Council.  As can be seen, a 
range of fees are charged for different activities and also for different classes within a licensed 
activity - http://www.argyll-bute.gov.uk/pdffilesstore/civicgovernmentfeesasat1july09 
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the licensing of non-commercial market operator activities.  Following the 
commencement of the provisions, we intend that the transitional provisions 
will operate in a manner so that non-commercial operators would not require 
to apply for a licence unless a licensing authority made regulation to that 
effect.  This would have the effect that from “day 1” of the new system after 
the section 125 provisions have come into force (and section 40(2) of the 
1982 Act is therefore amended), no non-commercial market operators would 
require a licence to operate (even if the licensing authority had in place a 
general market operators’ licensing regime). 
 
In seeking to implement this Task Group recommendation, we consider 
affording discretion to licensing authorities in this area is appropriate as it will 
give licensing authorities the ability to decide whether to licence non-
commercial market operations in light of their own local circumstances.   
 
Licensing of taxis and private hire cars 
 
Justice Committee – The 1982 Act current requires applicants for taxi or 
private hire car licences to have held a driving licence for a car under Part III 
of the Road Traffic Act 1988 for any continuous period of 12 months.  Section 
124 of the Bill requires that applicants for taxi and private hire licences must 
have held a driving licence for 12 months immediately prior to the application.  
It has been suggested that discretion should be granted to local authorities to 
allow them to make the appropriate decision based on the applicant’s 
individual circumstances.  What is your view on this suggestion? 
 
SG response – The provisions in section 124(2) of the Bill take forward a Task 
Group recommendation.  The purpose of the section 124(2) is to ensure that 
an applicant has a proven record of unblemished recent driving experience to 
the benefit of public safety and confidence.  The provision achieves this end 
and will ensure a uniform approach throughout all areas which would not be 
achievable if we were to afford licensing authorities discretion in this area. 
 
Justice Committee – The Bill amends the 1982 Act to widen the right of 
appeal against a licensing authority’s review of taxi scales to include 
representatives of taxi operators. The Committee has received evidence 
suggesting that the right to appeal decisions should only be extended to those 
who responded to the original review.  How do you respond to that 
suggestion? 
 
SG response – This takes forward a Task Group recommendation.  We think 
it is appropriate that the right of appeal should be extended to representative 
persons or bodies since these groups require to be consulted by a licensing 
authority in any review of taxi scales and notified of the outcome. 
 
Justice Committee – Section 124 of the Bill extends from 5 to 7 days the 
period in which revised taxi scales can come into effect once they are 
published.  To be deemed published, the scales must be advertised in a 
newspaper circulated in the relevant area.  Evidence pointed to the cost of 
publishing notices in newspapers and also the inconsistency with the 
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Licensing (Scotland) Act 2005 which allows publication via a website.  How 
does the Scottish Government respond to these points? 
 
SG response – We have looked to be consistent with existing practice, which 
we understand has worked well and we are not aware of any specific 
concerns in relation to cost.  We do note the point about the use of websites, 
although making such a change would have potential implications for other 
parts of the 1982 Act.   
 
Justice Committee – The Committee received evidence suggesting that the 
1982 Act be updated to include additional restrictions for non-UK residents 
who might apply for taxi and private hire car driver licences as they may not 
be subject to the same background and criminal checks.  Is this something 
that could be incorporated into the Bill? 
 
SG response – Apart from the evidence received by the Committee, we have 
received no approaches from licensing authorities or indeed police bodies, to 
suggest that they are experiencing difficulties over assessing the suitability of 
foreign national applicants for taxi/private hire car licences.  We are not aware 
this is a widespread problem therefore.  We are however in touch with the 
relevant Council’s Licensing Board on this matter. 
 
Justice Committee – The Committee understands that, under the 1982 Act, 
licensing authorities have the power to limit the number of licensed taxis and 
require taxi drivers to undertake route tests, but cannot impose such 
requirements on private hire car drivers.  Would the Scottish Government be 
prepared to consider this as a further measure to be addressed in the Bill? 
 
SG response – We are aware from the Task Group report that there had been 
a lobby of support for licensing authorities to limit the number of private hire 
car licences which it issues.  While we do not consider that this is an issue 
which we should look to address in the context of this Bill, we do anticipate 
that we may need to look more widely at the existing powers once we have a 
clearer understanding of where the current consultation on vehicle 
accessibility is proceeding. 
 
Licensing of lap dancing clubs 
 
Justice Committee – It was suggested to the Committee that the Bill provides 
an opportunity to reassess the licensing of lap dancing clubs, which are 
currently regulated under section 41 of the 1982 Act.  Should this be included 
in the Bill? 
 
SG response – We consider that the Licensing (Scotland) Act 2005 (“the 2005 
Act”) enables local authorities to take what action is required in this area. 
 
+ 
 
Licensing of late hours catering 
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Justice Committee – Section 127 of the Bill substitutes the word “food” for 
“meals and refreshment” and gives licensing authorities the power to license 
any premises selling food or drink at late hours.   Some evidence questioned 
whether the regulation and cost was proportionate to the perceived benefits.  
How would you respond to this? 
 
SG response – This takes forward a Task Group recommendation.  The Task 
Group took the view that the principal justification for licensing such premises 
related to the potential for large numbers of people leaving pubs, night clubs 
etc. late at night to cause a disturbance, and that this potential exists 
regardless of whether the food or drink being sold has been cooked or pre-
prepared in any way. As such, the Task Group considered that licensing 
authorities should have the option of licensing all such premises if they 
consider it necessary to do so.  In view of this, we concluded that the phrase 
"meals and refreshments" should be replaced with "food".  We agree that 
giving licensing authorities this discretion is appropriate as they are best 
placed to decide what subset of food and drink retailers need to be licensed. 
 
Applications for licences 
 
Justice Committee – Section 128 of the Bill lengthens the objection period and 
increases the notice period for attending hearings. The Committee has 
received evidence stating that an increase in the length of the objection period 
is unnecessary as most applications do not attract any objections while there 
is already a provision allowing the authority to consider objections outwith that 
time. What is your view on this concern? 
 
SG response – This takes forward a Task Group recommendation.  While we 
accept that the existing time period of 21 days to object to applications is 
usually sufficient, there can be occasions where more time is needed.  For 
example, sometimes by the time police receive an application form from the 
licensing authority they have much less time than 21 days to respond.  The 
proposal, which was supported by a majority of respondents who participated 
in the Task Group's consultation, to increase the length of the objection period 
by an additional 7 days to 28 days would ease such problems considerably. 
 
It will still be competent for a licensing authority to consider a late objection or 
late representation if they are satisfied that there is sufficient reason why it 
was not made in the time required. However we agree with the Task Group 
that it is sensible to include explicit provision to lengthen the objection period 
from 21 days to 28 days as this will ensure all interested parties have 
sufficient time to respond. 
 
Justice Committee – Section 128 of the Bill requires applicants to provide 
additional personal details to licensing authorities when submitting an 
application.  There was concern that these details might be placed in the 
public domain, rather than only being used by applicable statutory bodies.  
What assurances can you give on this issue? 
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SG response – We would expect local authorities to use the additional 
information provided in the application only for the purpose of assisting 
relevant authorities such as the police in looking into the background of the 
applicant.  We would not expect this additional information to be published 
and nothing in the 1982 Act will require this additional information to be 
published. 
 
The application itself is not required to be published under the terms of the 
1982 Act and this does not change.  Information that is currently made 
publicly available by the applicant in a notice under the requirements of 
Schedule 1, paragraph 2(3) of the 1982 Act will continue to apply.  An 
applicant’s date of birth and place of birth is not amongst these requirements 
and this does not change. 
 
It should be noted the requirement to provide further information takes forward 
a Task Group recommendation.  In reviewing the provisions of Paragraph 1(2) 
of Schedule 1 of the 1982 Act (which stipulate the information which must be 
included on any licence application form), the Task Group considered whether 
the mandatory information specified should be extended to include 'date of 
birth' and 'place of birth'. The Task Group recognised that such information 
can be helpful to the police in carrying out criminal background checks.  
Respondents to the consultation were almost unanimously in favour of such a 
change and we have provided for it in section 128 of the Bill.  
 
Justice Committee – Section 128 also reduces the time for licensing 
authorities to produce a Statement of Reasons. What is the Scottish 
Government’s reason for this change? 
 
SG response – This takes forward a Task Group recommendation.  The Task 
Group considered the current timescales for the procedures for a licensing 
authority notifying an applicant of the outcome of an application, for the 
recipient to obtain reasons for that decision from the licensing authority and 
for the appeals process.   
 
Under the current system, a licensing authority must notify the applicant (as 
well as the chief constable, objectors and where premises are involved the fire 
authority) of its decision on whether or not to grant a licence within 7 days of it 
being taken.  The applicant then has 28 days from the date the decision was 
taken to request a written statement of reasons from the licensing authority 
which has 10 days to comply with that request. 
 
The Task Group report followed a report produced by COSLA on the Civic 
Govt Act.  COSLA had proposed a revised timetable in their report so that the 
time period for applicants to request reasons should be reduced from 28 days 
to 7 days and the time period within which a licensing authority must provide 
the written statement of reasons should be increased from 10 days to 14 
days.  
 
The Task Group considered that a reduction in the period available for 
requesting reasons from 28 days to 7 days was unreasonable, given that the 
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applicant may be on holiday at the time the decision is taken. The Task Group 
concluded that the period for requesting reasons be reduced to 21 days 
without adversely affecting the applicant to help speed up the process. 
 
Part 9 – Alcohol Licensing 
 
Notification of licence applications 
 
Justice Committee – Section 130 removes the need for licensing boards, 
when notifying interested parties of a licence application (as required by the 
2005 Act), to include a copy of the application, except in respect of the Chief 
Constable.  There appears to be confusion about what information will be 
notified to interested parties.  Could this provision result in interested parties 
being given insufficient information to properly inspect and consider the 
licence application? 
 
SG response – We do not consider this to be the case as notification will 
inform people where such information can be accessed. 
 
The employment of Licensing Standards Officers will ensure there is an 
official available to advise the public on what the application actually seeks 
and how the public can support, oppose or comment on the application to the 
Licensing Board. 
 
Court-appointed administrators 
 
Justice Committee – The Committee received some evidence regarding 
transferring licences to court appointed administrators under the 2005 Act.  
The potential difficulty is that the administrator would be required to become 
the premises licence holder in his own right as opposed to an agent of the 
insolvent company and that he or she might be reluctant to do so.  How do 
you respond to this? 
 
SG response – We are unaware of the specific details of this potential 
difficulty and we will consider this situation further. 
 
Occasional licences 
 
Justice Committee – The Committee also heard evidence that the current 
occasional license procedure in the 2005 Act is too complicated and removes 
a significant degree of discretion on the part of the licensing board. The 
submissions go on to suggest the 2005 Act should be amended to return to 
the much simpler and more effective procedure contained in the Licensing 
(Scotland) Act 1976. What is your view on this suggestion? 
 
SG response – The process ensures that occasional licences are given 
consideration by the relevant enforcement agencies but also that the local 
community affected by them have an opportunity to comment.  It is important 
to remember there are no restrictions on the size or frequency of occasional 
licences except those decided by the Licensing Board.  The previous regime 
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did not enable the local community to comment and this regime ensures they 
can.  We consider simplification of the procedure as suggested would remove 
that community involvement. 
 
Extended hours applications: variation of conditions 
 
Justice Committee – Section 135 of the Bill allows licensing boards to apply 
additional conditions to extended hours licences.  The Committee received 
evidence asking whether the licence holder would be afforded a hearing on 
whether the variations proposed are necessary for the purposes of the 
licensing objectives.  There was also a concern that licensing boards may not 
have the power to enforce such provisions.  How do you respond to these 
points? 
 
SG response – A Licensing Board may hold a hearing although that is a 
matter for the Licensing Board to consider. 
 
The position on enforcement is no different from any other licence in that 
anyone not implementing the conditions would commit an offence and could 
be prosecuted and/or face a hearing from the Licensing Board where the 
Licensing Board could impose a sanction ranging from a warning to 
revocation of the licence. 
 
False statements in applications: offences 
 
Justice Committee – Section 138 of the Bill makes it an offence for a person 
who already holds a personal licence to apply for a second personal licence.  
The Committee was asked to seek assurances that the provision would cover 
electronic applications under the EU Services Directive and also that 
applicants who make honest oversights or mistakes are not sanctioned.  Can 
the Minister give such an assurance? 
 
SG response – We are in the process of ensuring all provisions of the 
Licensing (Scotland) Act 2005 and this Bill meet the requirements of the EU 
Services Directive.  A defence is afforded in that the person must knowingly 
make a false statement before an offence is committed. 
 
National Personal Licence Database  
 
Justice Committee – The Committee was told that not all licensing boards use 
the Scottish Government’s National Personal Licence Database and that 
there is no required timescale for inputting evidence into the database. What 
is the Scottish Government’s view on the uptake and use of the database? 
 
SG response – The Database is operated by the Local Government 
Improvement Service and we understand all Local Authorities have signed up 
to participate. 
 
We understand there are some technical difficulties which are being tackled to 
ensure each local authority and the Police can interface with the database.  
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We are aware there is a large amount of data concerning Personal Licences 
still being processed and we therefore expect a time lag following transition 
before all this information is on the database. 
 
It will be to the advantage of all licensing boards to take part and if this is not 
forthcoming we will consider making it mandatory. 
 
Further modifications of the 2005 Act 
 
Justice Committee – Section 139, which makes various amendments to 
schedule 4 to the 2005 Act, is intended to widen the grounds on which a chief 
constable can object to a premises licence.  Some evidence questioned 
whether this change is appropriate as it could lead to the chief constable 
commenting on matters which are more appropriately dealt with by other 
agencies with more relevant, or indeed the only, expertise.  How do you 
respond to this observation? 
 
SG response – Section 139 of the Bill will ensure a Chief Constable has the 
same ability as members of the public to comment on an application.  It is 
then for the Licensing Board to weigh the information before reaching a 
decision.   
 
We think it is entirely appropriate that the Police should comment on such 
matters as securing public safety, preventing public nuisance or protecting 
children from harm.  The Police frequently deal with the outcome of the 
chaotic lives lived by those addicted, they see first hand the outcomes of 
heavy drinking from domestic violence, they experience what happens to 
young people who put themselves at risk through overindulgence and they 
view the devastation that can be wrought by drunk drivers.  As such, we 
maintain that gives the Police as much right as the rest of us to comment on 
all the Licensing objectives.  
 
General issues 
 
Justice Committee – The Committee has received evidence expressing 
concern about the relatively small licence fees paid by supermarkets 
compared with smaller traders, despite the high proportion of sales that 
supermarkets account for.  There have also been concerns about the 
discrepancies in the level of fees set by boards across the country, with some 
accused of seeing fees as “a money making exercise”.  What are your views 
on these concerns? 
 
SG response – Parliament has agreed the licensing regime must be self 
financing.  Fees are set by the local authorities within capped bands and 
those bands ensure a small corner shop pays less than a large supermarket.  
This is unlike the current arrangements where everybody pays the same.  It is 
easy to say the costs should be loaded onto the biggest retailers but we 
believe the system has to be fair to everyone, including the council tax payer. 
The fees are charged for the cost of processing the application (a position that 
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will be reinforced by the forthcoming EU Services Directive).  Any Board 
which collects an excess is expected to reduce the coming year’s annual fee. 
 
We have asked the Accounts Commission to consider these all issues and 
will consider any recommendations they choose to make. 
 
Criminal Procedure 

Section 41 – breach of undertaking 
 
Justice Committee – The Scottish Centre for Crime and Justice Research 
“strongly object” to the new offence of “breach of undertaking”, on the 
following grounds: 
 

• that it was not adequately consulted on 
• that it removes the rationale for having a system of undertaking in the 

first place 
• that it has “a dangerous and costly net-widening potential” 
• that it is not supported by the evidence of what we know works 
• that it undermines the Bill’s overall aim of reducing the use of prison 

for people serving very short sentences. 
 
What is your response to these arguments? 
 
SG response – We should say, for the avoidance of doubt, that breach of 
undertaking is not a new offence.  It was already an offence under section 22 
of the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”). The Criminal 
Proceedings (Reform) (Scotland) Act 2007 (“the 2007 Act”) then amended 
section 22 of the 1995 Act and introduced undertaking conditions.  
Undertaking conditions are similar to bail conditions.  The introduction of 
undertaking conditions helped underpin the undertaking system so that the 
police could be more confident in using undertakings to release an accused 
from police custody pending their first appearance in court. 
 
Allowing people to breach the conditions of an undertaking without any 
penalty could result in the system of undertakings becoming ineffective.  
Therefore when conditions were introduced through the 2007 Act, the scope 
of the offence of breaching an undertaking was widened.  
 
The intention behind section 41 of the Bill (which seeks to add new section 
22ZA to the 1995 Act) is that where an offender breaches an undertaking by 
committing a further offence, the breach of undertaking will be considered as 
an aggravation of that further offence.  We do not agree that amounts to “a 
dangerous and costly net-widening potential”.  At the moment, such a breach 
of undertaking is treated as a separate offence.  The section 41 provisions 
consolidate the further offence with the breach of undertaking so that it is 
treated as an aggravation of this further offence.  We regard this as a fairly 
minor change bringing consistency to the system (so that offending while on 
an undertaking and offending while on bail are treated the same) and helping 
ensure these particular types of breaches are treated in a fairer way. 
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It should be noted the more significant changes such as the introduction of 
undertaking conditions themselves and the resultant extension of potential 
undertaking offences were introduced in the 2007 Act and these had been 
consulted on.  The extension of the undertaking system and the associated 
offences were recommendations of the Sentencing Commission who 
consulted on their proposals before producing their report “Report on the use 
of Bail and Remand” in April 2005: 
 
http://www.scottishsentencingcommission.gov.uk/docs/scorubr.pdf 
 
In September 2005, the then Scottish Executive announced it intended to take 
forward this Sentencing Commission proposal in their publication “Bail and 
Remand – The Scottish Executive Action Plan”:  
 
http://www.scotland.gov.uk/Resource/Doc/69582/0017987.pdf 
 
I hope this is helpful. 
 
 
Kenny MacAskill MSP 
7 September 2009 
 

http://www.scottishsentencingcommission.gov.uk/docs/scorubr.pdf
http://www.scotland.gov.uk/Resource/Doc/69582/0017987.pdf

