
Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Response from the Cabinet Secretary for Justice 
 
Dear Convener 
 
Thank you for your letter of 6 July following up a number of issues that arose 
during my evidence to the Justice Committee on 23 June on the Criminal Justice 
and Licensing (Scotland) Bill. 
 
Scottish Sentencinq Council (sections 3-13 of the Bill) 
 
The issue of the constitutional status of the proposed Scottish Sentencing 
Council was raised. I am aware that evidence put to the Justice Committee has 
suggested that the establishment of a Scottish Sentencing Council would take 
away responsibilities relating to sentencing from the Parliament, Ministers and 
the Appeal Court (High Court of Justiciary). Further, it is suggested that this 
renders the establishment of the Council in some way "unconstitutional". Aside 
from the fact that the establishment of an independent body to produce 
sentencing guidelines has been done in other jurisdictions, there has never been 
any intention of removing existing responsibilities in relation to sentencing from 
Parliament, Ministers and the Courts, and there is nothing in the Bill that does so. 
 
Some of the evidence provided to the Committee states that the plans for a 
Scottish Sentencing Council will remove the powers of the High Court of 
Justiciary to issue guideline judgements and pass them on to a non-elected 
body. There is no intention on the part of the Government to remove any of the 
powers or functions from the High Court of Justiciary or any other sentencers, 
and there is nothing in the Bill that does so. The guidelines to be issued by the 
Sentencing Council do not prevent judges from imposing a particular sentence in 
a particular case. The provisions for the establishment of a Sentencing Council 
make it clear that the High Court will be able to continue to exercise its powers 
under sections 118(7) and 189(7) of the Criminal Procedure (Scotland) Act 1995 
to issue guideline judgements, powers that it has to date seldom used. Section 9 
of the Bill gives the High Court the power to refer sentencing guidelines to the 
Sentencing Council and ask that the Council review them in cases where the 
High Court has passed a sentence on appeal and has decided not to follow any 
relevant guidelines or where the High Court has concluded that a particular 
guideline does not deal, or deal adequately, with a significant issue raised by an 
appeal. The Council is required to review any guidelines referred to it by the High 
Court and in doing so must have regard to the High Court's reasons for its 
decision or conclusion. 
 



The Sentencing Council is to be an independent body. The role of Ministers and 
Parliament in developing the criminal law and establishing offences and penalties 
in statute will remain the same. Ministers and Parliament are exercising those 
powers through consideration of this Bill, which is the appropriate constitutional 
process. 
 
Against that background, I fail to see any substance to the argument that the 
proposals for a Scottish Sentencing Council are "unconstitutional". 
 
DNA. finqerprints and other phvsical data (sections 58-60 of the Bill) 
 
I agreed to provide some further information on the Forensic Data Working 
Group which is developing a list of applicable offences for retention of DNA 
samples from children. 
 
The Working Group held its inaugural meeting on 14 July 2009, when members 
discussed their draft remit and terms of reference and gave initial consideration 
to their programme of work. The full membership of the Working Group is 
attached as Annex 1 to this letter. 
 
In broad terms, the Working Group will develop detailed proposals on 
governance, accountability and transparency issues, taking forward the 
recommendations in the Fraser Review. This will include proposals for 
independent oversight within governance structures and for putting in the public 
domain information on policies, management and procedures relating to DNA 
and fingerprint acquisition and retention. The Working Group will also develop 
procedures and guidance to implement the DNA and fingerprint provisions in the 
Bill; and will consider the operation of existing DNA and fingerprint legislation to 
ensure operational consistency across Scotland. 
 
The Working Group also agreed to establish a sub-group to consider the 
offences that should apply to the Children's Hearings provisions (section 59 of 
the Bill). This sub-group will hold its first meeting on 11 August 2009. If approved 
by Parliament, new section 18A(6) of the Criminal Procedure (Scotland) Act 1995 
(as inserted by section 59 of the Bill) will allow the Scottish Ministers to bring 
forward a statutory instrument specifying the offences that will apply for retention 
of DNA samples from children. The work of this sub-group will inform the content 
of the statutory instrument and I can confirm this statutory instrument will be 
subject to affirmative procedure. 
 
The Working Group aims to meet every 6-8 weeks. As it is still in the process of 
scoping its work, no overall timescale has been set for the completion of its work. 
After full consideration of the issues at hand, the Working Group will report back 
to me with their recommendations. 
 



I will be pleased to update the Committee on relevant developments and to share 
the Working Group's recommendations when they become available. 
 
Serious Orqanised Crime (sections 25-28 of the Bill) 
 
You asked what involvement the Serious Organised Crime Taskforce has had in 
the consultation on the scope of the Regulation of Investigatory Powers Act 
2000. As a group, the Serious Organised Crime Taskforce has had no 
involvement in the consultation, though individual members of the Taskforce, on 
behalf of their respective organisations, may well have responded to it. 
 
You also sought information on how the new offence of failing to report serious 
organised crime had been developed. Early discussions of the Serious 
Organised Crime Taskforce focused on creating new offences aimed at those 
directing or involved in serious organised crime and subsequently proposals 
were brought before the Taskforce. Further discussions highlighted the need to 
capture those professionals who facilitate and benefit from such crime, to make 
profits for themselves as well as organised criminals and to include close 
associates who are knowingly living from the proceeds of such crime. 
 
The requirement for an offence of failing to report serious organised crime has 
been borne out by the recently published Serious Organised Crime Mapping 
project which identified 241 individuals as providing specialist links to serious 
organised crime networks. I should stress that if there is evidence to suggest 
those people are actively involved in serious organised crime, then that separate 
offence will be triggered. The failing to report offence is to capture those people 
who fail in a duty to report their knowledge and suspicions of individuals involved 
in serious organised crime if they receive a benefit from not doing so. 
 
Community Payback Orders (section 14 of the Bill) 
 
In relation to communication to sentencers of information regarding statutory 
community disposals, this is normally undertaken by means of circulars to 
relevant stakeholders including sheriff clerks, who are therefore in a position to 
provide information, where needed, to sentencers on the statutory disposals 
available to the court. With regard to the local support programmes, which 
underpin certain orders such as probation, responsibility for informing local courts 
of the availability of such programmes rests with the relevant criminal justice 
social work teams within local authorities. In addition the information for 
sentencers website is designed to provide relevant information on community 
disposals and local programmes. The website can be found through the following 
link: 
 
http://www.sentencinqinformationscotland.com 
 

http://www.sentencinqinformationscotland.com/


You also asked what proposals the Government has to make improvements to 
the existing information arrangements. We have identified a need for updating 
the information currently available on the website and are taking steps to put in 
place the necessary improvements. We have also had recent exploratory 
discussions with members of the Judicial Studies Committee on the likely 
information needs of sentencers in respect of the Community Payback Order 
provisions within the Bill. 
 
Disclosure (sections 85-116 of the Bill) 
 
Though questioning did not reach the disclosure provisions in the Bill during my 
evidence session on 23 June, I am aware the disclosure provisions are both 
complex and technical in nature. In order to assist you with consideration of 
these provisions, the flowcharts contained in Annexes 2(a), 2(b) and 2(c) to this 
letter set out the steps in the disclosure process for both summary and solemn 
cases. These flowcharts were crafted by my officials during development of the 
disclosure provisions and assisted them in understanding the overall proposed 
disclosure "end to end" process. I hope these flowcharts are also helpful to 
members of the Committee in considering the disclosure provisions. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
23 July 2009 
 



Annex 1 
 
List of members of Forensic Data Working Group 
 

Nominee Organisation 
Mr Kenny Lawson Association of Chief Police Officers 

Scotland 
Detective Chief Superintendent 

Malcolm Graham 
Association of Chief Police Officers 

Scotland 
 

David Green Crown Office and Procurator Fiscal 
Service 

Professor Sarah Cunningham-Burley Human Genetics Commission 
Professor Jim Fraser Director of Forensic Science, 

Strathclyde University 
Nico Juetten Scotland's Commission for Children 

and Young People 
Gillian Henderson Scottish Children's Reporter 

Administration 
Brian Lister Scottish Children's Reporter 

Administration 
David Higgins Scottish Police Authorities Conveners' 

Forum 
Tom Nelson Scottish Police Services Authority 

Clare Morgan Scottish Police Services Authority 
Dr Ken Macdonald Information Commissioner's Office 

Charles Welsh Skills for Justice 
Susan Ferguson Scottish Government - DG Justice and 

Communities 
Anna Ross Scottish Government - DG Justice and 

Communities 
Gordon Young Scottish Government - DG Justice and 

Communities 
Denise Swanson Scottish Government – DG Education 

Lyn Ross Scottish Government – DG Education 
Thomas Robertson Scottish Government – DG Justice and 

Communities 
Carolyn Magill Scottish Government Legal Directorate 

 
 
 



Annex 2(a) 
 
Disclosure - flowchart showing how the scheme will operate for solemn 
cases 
 

 
 
 
 
 
 



Annex 2(b) 
 
Disclosure - flowchart showing how the scheme will operate for summary 
cases 
 

 
 
 
 
 



Annex 2(c) 
 
Disclosure - flowchart showing how the scheme will operate for solemn 
and summary cases for second or subsequent defence statements 
 

 


