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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from the Association of Chief Police Officers  
in Scotland 

 
I refer to your correspondence dated 4 March 2010 in connection with the 
above subject, which has been considered by members of the ACPOS Crime 
and Criminal Justice Business Areas, and can now offer the following by way 
of comment. 
 
New offences Relating to Stalking 
 
The existing dominant strategies in tackling Domestic Abuse are victim-
centred.  While this remains an essential factor, effective impact on Domestic 
Abuse, and particularly stalking behaviour, cannot be borne from such 
isolation.  Boundaries must be expanded upon to allow for the efficient 
targeting of its perpetrators. 
 
The amendments proposed by both Rhoda Grant MSP and the Cabinet 
Secretary for Justice, Mr Kenny MacAskill MSP are entirely relevant and both 
should be accepted with consideration given to the comments provided below. 
 

• Amendment 402, Section 2(c)(ii) –  “apprehension or fear for B’s 
own safety or for the safety of any other person”. 

 
This section requires clarification as it remains unclear if ‘apprehension’ is a 
subject in its own right or whether it is an alternative choice to ‘fear’ for B’s 
own safety.  For the purposes of clarity, it is suggested that this subsection be 
extended to include 2(c)(iii) as detailed below. 
 
(2)(c) A’s course of conduct causes B to suffer –  
 
(i) physical or psychological harm, or 
(ii) fear for B’s own safety or for the safety of others, or 
(iii) apprehension for B’s own safety or for the safety of others 
 
Clarification is sought on the use of the term ‘psychological harm’ and the 
burden of proof required to substantiate the charge.  Would it be sufficient for 
a victim to describe psychological harm or is the degree of harm required to 
prove the charge such that it would require professional evidence to prove it? 
 

• Amendment 402, Section 4 
 

For the purpose of this section it is suggested that additional wording reflect 
that which is already enacted in England and Wales under the Protection from 
Harassment Act 1997 and the following is offered as a suggestion; 
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(4)(a) the person whose course of conduct is in question ought to know that it 
would be likely to cause such harm or arouse such apprehension or 
fear of another if a reasonable person in possession of the same 
information would think the course of conduct would be likely to cause 
such harm or arouse such apprehension or fear of another. 

 
• Amendment 402, Section 7  

 
It is suggested that the powers of arrest for police officers be clearly defined 
as ‘Unconditional’.   
 

• Amendment 378 – Threatening, alarming, or distressing 
behaviour, Section 6  

 
It is suggested that the powers of arrest for police officers be clearly defined 
as ‘Unconditional’ 
 
Sentencing for Knife Crime 
 
The Chair of the Criminal Justice Business Area (CJBA), Chief Constable 
David Strang of Lothian and Borders Police, has recently made public 
comment on this matter, in that a mandatory minimum sentence does not 
represent an effective disposal. 
 
ACPOS believes discretion in relation to sentencing should remain with 
sheriffs who would consider the full circumstances of each offence and 
determine an appropriate sentence based on this. 
 
ACPOS is committed to making Scotland a safer place and to reducing re-
offending.  We believe that this will not be achieved by sending people to 
prison unnecessarily. 
 
In order to achieve a long term solution to crime the root causes should be 
addressed.  Sentencing should be community based to address offenders’ 
behaviour and encourage them to make reparations to that community. 
 
Offence of Engaging in Paid-For Sexual Activity and Related New 
Offences 
 
ACPOS offers the following comments for consideration: 
 

• Amendment 370 - Penalties for offences of brothel-keeping and 
living on the earnings of prostitution. 

 
ACPOS believes a period of national research into prostitution, its causal 
factors, impact and successful intervention, diversion and support strategies 
would be beneficial to this issue. 
 
Notwithstanding, given the lucrative financial opportunities for those involved 
in sexual exploitation and human trafficking for sexual purposes, the 
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investigation, disruption and dismantling of prostitution-related organised 
crime groups operating in Scotland is a key part of our strategic aim for 
prostitution.  ACPOS agrees that, at present, the penalties for brothel-keeping 
and living on the earnings of prostitution are wholly disproportionate and do 
not act as a deterrent for those profiting from such sexual exploitation.  
ACPOS, therefore, supports the proposed amendment. 
 

• Amendment 8 (Section 11A) - ‘engaging in a paid-for sexual 
activity’. 

 
ACPOS has significant concerns as to how the proposed offence would be 
put into practice.  It would appear that the police would have to secure a 
sufficiency of evidence to prove the two main component parts, that: - 
 

1. Sexual activity had taken place, and  
2. Payment was made for the sexual activity  

 
It is presumed that the type of activity proposed is those services provided by 
prostitutes.  Given the vast majority of ‘paid-for’ sexual activities take place ‘off 
street’ and, in any case out with the public’s view, ACPOS has concerns as to 
how sufficient evidence of such activities could be secured when balanced 
against the issues of proportionality and necessity.   
 
As a consequence of there being no definition for the term ‘paid-for’ (and if it 
is assumed it will be interpreted around a monetary payment), there may be 
difficulty in evidencing the fact a ‘suspect’ had been in possession of cash and 
a transaction had occurred, especially if the transaction was carried out in a 
private place.  In addition, given any suspected payment would be seized for 
evidential purposes, it is suggested that there may be a reluctance on the part 
of the ‘witness’ to cooperate with the enquiry, given the probability of a 
financial disadvantage.   
 
ACPOS are of the opinion that officers may have difficulty obtaining sufficient 
evidence to report to the Procurator Fiscal, which in turn means there may be 
too few convictions for the proposed new offence to deter others.  The Home 
Office publication ‘Tackling the Demand for Prostitution: A Review’ highlighted 
research indicating that, while risk of arrest may be a deterrent, the perceived 
risk of arrest is low, meaning any deterrent effect is limited.  The Review 
quoted Rapid Evidence Assessment notes that ‘when the risk of discovery is 
so low, even in the most visible sector of the market, the consequences of 
paying for sex are sufficiently remote as to be exciting, yet not sufficiently high 
as to discourage’.   
 
The ACPOS position is that further research in relation to outcomes and 
further consideration as to the practical application of such an offence is 
required and, as such, does not support the proposed amendment at this 
time. 
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• Amendment 8 (Section 11B) - advertising paid-for sexual 
activities. 

 
Prostitution is, in many of its forms, a ‘market crime’ and follows the principles 
of supply and demand.  ACPOS is of the opinion that strategies which 
address only one aspect of the ‘market’ will not deliver sustainable solutions 
and further consideration as to how buyers access the market, including the 
advertisement of paid-for sexual activities, would be worthwhile.     
 
While agreeing with the principle, ACPOS believes the suggested amendment 
is not suitable in its present format and further research in relation to 
outcomes and the practical application would be of benefit.   
 
The Republic of Ireland experience may provide an insight into the application 
of such an offence; legislation against third-party profiteering from the sex 
industry was introduced there in 1994.  The Irish legislation creates an offence 
for any person to publish or cause to be published or distribute or cause 
distribution of an advertisement which advertises a brothel or the services of a 
prostitute in circumstances or manner which gives rise to the reasonable 
inference that the premises is a brothel or that the service is one of 
prostitution.  The legislation includes those advertising prostitution services in 
other ways, for example displaying notices or posters, circulating leaflets or 
cards (such as those in telephone boxes) or on radio, television, computer, 
telephone, fax or photography.  ACPOS can see value in considering the 
above legislation and its impact prior to considering the implementation of 
similar provisions.  
 
ACPOS supports the need to legislate to control the advertisement of sexual 
activities, but has some reservations (outlined above) regarding the proposed 
amendment.   
 

• Amendment 8 (Section 11C) - facilitating engagement in a paid-for 
sexual activity.  

 
ACPOS has concerns as to how the proposed offence would be put into 
practice.  It would appear that the police would have to secure a sufficiency of 
evidence to prove that: - 
 

1. Sexual activity had taken place; and  
2. Payment was made for the sexual activity; and 
3. The sexual activity was knowingly facilitated   

 
The concerns are based around those outlined in respect of Section 11A  
 
The ACPOS position is that further research in relation to outcomes, and 
further consideration as to the practical application of such an offence, is 
required and, as such, does not support the proposed amendment at this 
time. 
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• Amendment 8A (Section 11AA) - causing alarm etc by engaging in 
paid-for sexual activity. 

 
As outlined above, ACPOS is of the view that a multi agency approach to 
prostitution is required, with a policing approach that balances the 3 elements 
of individuals, communities and the investigation and prosecution of those 
who exploit and abuse.  ACPOS is fully aware of the impact such crimes can 
have on communities, which can be victimised as a consequence of this 
‘market crime’. 
 
While complaints from communities regarding ‘on street’ activities are 
routinely responded to using legislation contained within the Civic 
Government (Scotland) Act, 1982 or Prostitution (Public Places) (Scotland) 
Act, 2007, there is no specific legislation which covers the more prevalent ‘off 
street’ activities that cause alarm, endangerment or nuisance.  That said, 
there exists generic legislation in Scots Law, which, it is suggested, would be 
competent. 
 
The recent Appeal at the High Court of Justiciary (Harris v HMA 2009) ruled 
that conduct which occurs in private and without affecting the community does 
not constitute a breach of the peace.  Notwithstanding, the court declined to 
provide definitive guidance as to what public element would be sufficient to 
transform private conduct into a breach of the peace, observing that 
disturbance or potential disturbance of even a small group of individuals in a 
private house might suffice, provided there was a realistic risk of it being 
discovered.  As such, it is suggested a charge of breach of the peace, in 
circumstances where there is a community complaint, may still be competent.  
 
In addition, the common law crime of public indecency, and provisions 
contained within the Antisocial Behaviour etc (Scotland) Act, 2004, could be 
competent.   
 
It is important that new legislation does not, inadvertently, make it more 
difficult to prosecute cases and, given the very specific nature of the proposed 
offence and the need to prove each of the component parts, ACPOS is of the 
view that this could be an unintended outcome.      
 

• Amendment 8B (Section 11AB) - profiting from coerced paid-for 
sexual activities.   

 
Section 4 of the Sexual Offences (Scotland) Act 2009 is entitled ‘sexual 
coercion’ and outlines: -  
 
If a person (A)— 
(a) without another person (B) consenting to participate in a sexual activity, 
and  
(b) without any reasonable belief that B consents to participating in that 
activity,  
intentionally causes B to participate in that activity, then A commits an 
offence, to be known as the offence of sexual coercion. 
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It is suggested that coercion to participate in any sexual activity, whether paid 
for or not, would be prosecuted under this section and any person who was in 
any way an ‘accomplice’, whether aiding and abetting (more commonly 
referred to in Scotland as Art and Part Liability) would also be charged with 
Section 4, Sexual Offences (Scotland) Act, 2009.  
 
ACPOS does not support separate offences for coercion for sexual activity 
and coercion for paid-for sexual activities. 
 
I trust that the foregoing is of assistance to you. 
 
 
Caroline Scott 
Assistant Chief Constable 
ACPOS General Secretary 
15 March 2010 
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