
CJL/S2/2 

1 

Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
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There is a fundamental difficulty in presenting a GBA position in relation to disclosure 
as addressed within the Criminal Justice and Licensing (Scotland) Bill (the Bill) at 
this stage. 
 
As I write there is presently awaited a hearing upon an Advocate General’s 
Reference from the Appeal Court in Edinburgh to the Privy Council in the case of 
Murtagh set for 24th and 25th June 2009.  The case of Murtagh seeks to settle the 
question posed in the earlier Privy Council case of McDonald v HMA wherein Lord 
Roger advised that the Privy Council awaited a case which would seek to address 
the contention that it would be appropriate for the Crown, in certain circumstances 
with reference to Article 8 of the Convention, to withhold the previous convictions of 
Crown witnesses which were not “material” in their assessment. 
 
Section 85(2)(c) of the Bill makes reference to this thinking.  This is a position which 
is being opposed in the case of Murtagh, and should be opposed by the legal 
profession as a whole.  Article 6(1) is an absolute right and the disclosure of 
statements and previous convictions as earlier addressed in the cases of Sinclair 
and Holland affords to the Crown no ability to withhold any material by way of 
statement of previous conviction which is subjected to a “materiality” test. 
 
It appears that the whole thrust of the Bill as far as matters of disclosure is 
concerned is to attempt to narrow the scope of material which would be provided to 
the defence and second, adjudge upon the “materiality” of that information as 
decided by the Crown themselves. 
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This would not in my opinion be Convention compliant. 
 
Further, the Bill seeks to differentiate between solemn and summary cases, both in 
relation to the information to be disclosed, and in relation to the duties upon the 
defence in order to trigger disclosure. 
 
Paragraphs (d) and (e) of section 85(2) of the Bill make this differential explicit. 
 
Paragraph (d) states, as far as solemn cases are concerned, that statements of 
witnesses are to be disclosed but only those whom the prosecutor intends to call in 
the proceedings.  Paragraph (e) states that in summary cases the statements of 
witnesses shall be disclosed from witnesses whom the prosecutor intends to lead in 
evidence. 
 
There is a subtle but very important difference.  In paragraph (d) the prosecutor 
intends to delimit his responsibilities for disclosure to those persons identified on his 
list of witnesses.  In paragraph (e) the Crown seeks to delimit the circumstance even 
further to those witnesses the prosecutor actually intends to lead in evidence. 
 
This shall be a sharp deflection away from the present circumstance of disclosure 
where the Crown are presently required to disclose to the defence all statements 
ingathered by the Crown in relation to potential witnesses in the case.  Paragraphs 
(d) and (e) are a clear attempt by the Crown to prevent enquiry by the defence in line 
with the accused’s Article 6 rights. 
 
This is to be seen as a very serious retrograde step, not only actively delimiting the 
accused’s Convention rights but nurturing a culture of secrecy and ownership of the 
statements ingathered in a case which is reflective of pre-Convention proceedings. 
 
The Scottish Government needs to be reminded that Convention rights require to be 
“practical and effective” and not “hypothetical and illusive”. (Article v Italy, ECHR). 
 
Sections 86 – 90 of the Bill deal in general terms with the prosecutor’s duty to ensure 
the ingathering of information from all agencies involved in the investigation of crime, 
and the dissemination of that information to the defence.  This is in line with 
perceived practice within the English jurisdiction and reflects to a degree, comments 
made in the prior cases of Holland, Sinclair and McDonald. 
 
However, section 86(6) of the Bill introduces categories of information without 
specifying in any detail what the categories propose to represent.  The categories 
themselves are identified as sensitive, highly sensitive and non sensitive.  The Bill 
thereafter reflects within subsequent sections and subsections a degree of non 
disclosure or reticence to disclose information which is termed sensitive or highly 
sensitive.  Again this flies in the face of the accused’s Article 6 Convention rights of 
full disclosure as articulated in the earlier European and JCPC jurisprudence.  In 
short, the use of the categories within section 86(6) is a means of enabling the 
prosecuting authorities not only to decide upon “the materiality” of information to the 
defence but to restrict that information when the Crown determines it should do so. 
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The Scottish Government is to be reminded that the defence cannot “rely upon the 
intellectual honesty of the Crown” (Starrs & Chalmers v HMA). 
 
Section 89(3) again illuminates the thinking of the Crown in that they specifically take 
to themselves decisions in relation to the “materiality” of information. 
 
Section 91 of the Bill, exemptions from disclosure, specifies material which is not to 
be disclosed as prohibited by section 17 the Regulation of Investigatory Powers Act 
2000.  There is however no undertaking within the Bill that the defence must be 
notified of this withholding of information where it should apply in any specific case 
such that at present as the Bill is drafted, there may be a withholding of information 
relevant to section 17 of RIPA but the defence are not informed that it is even an 
issue far less that they are being availed of that information. 
 
Section 92 of the Bill seeks to enshrine in statutory format the pernicious, and 
creeping, practice of the Crown to “redact” information from any disclosable material.  
Again, this is a practical and ongoing exercise by the Crown in adjudging the 
materiality of information, whether said material is sensitive, or indeed simply 
superfluous, and thus falling to be redacted, without notification of any reasons for 
such redaction to the defence. 
 
In such circumstances the Crown are given a free rein in relation to their 
determination of materiality or superfluity, and in relation to the “intellectual honesty” 
which is applied to the task. 
 
Sections 93 and 94 of the Bill differentiate solemn from summary proceedings. 
 
In short, under section 93 the Crown are under a greater onus of disclosure and 
explanation than they would be in a summary case.  We cannot as a profession 
allow a differential in disclosure, and the stringency for such, to exist between 
solemn and summary procedure.  The European Convention on Human Rights, 
Article 6, makes no distinction whatsoever between the Scottish concept of solemn 
and summary procedures in relation to the rights of the accused.  The ease of 
operation of procedures in the Scottish jurisdiction is not a matter of any concern to 
the accused or the Convention and the Scottish Government must be pressed to 
ensure that Convention rights are guaranteed for all accused persons appearing 
under both procedures in all jurisdictions in Scotland.  In short, disclosure must be 
equitable for the accused whether he is appearing in the High Court of Appeal or in 
the Baillie Court at Glasgow District Court.  There is simply no justification in 
European jurisprudence for an accused person to be treated differently in either 
forum.   
 
The driver, which is obviously a financial one as far as the Scottish Government and 
the Crown is concerned, is not acceptable as a reason for delimiting the Convention 
rights of any citizen faced with a criminal charge. 
 
Perhaps the most pernicious aspect of the Bill is addressed in section 94 and section 
95 of the Bill. 
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Section 94 is a section dealing with defence statements, solemn proceedings 
whereas section 95 deals with defence statements, summary proceedings. 
 
The concept of the defence statement as either a means of triggering disclosure to 
the defence or as a means of “payment” for such disclosure is highly pernicious and 
corrosive to the interests of justice.  The European Court of Human Rights has 
repeatedly condemned any attempt at compelling an accused person to 
self-incriminate or to make statement in relation to his case overruling the accused’s 
right to silence. 
 
Although the right not to incriminate oneself guaranteed by Article 6(1) is not an 
absolute right it is a right which is highly jealously guarded and not to be abrogated 
without serious reason (Heaney & McGuinness v Ireland). 
 
The Bill as presently proposed by way of the necessary provision of a defence 
statement by an accused person in solemn proceedings would be incompatible with 
Article 6 on the same basis as that found in the case of Murray v United Kingdom in 
that it would “in effect it destroyed the very essence of the privilege against self 
incrimination” as the “degree of compulsion” which had been applied through 
criminal proceedings would have been incompatible with the accused’s Convention 
rights. 
 
It is notable that Bill as presently drafted does not advise of any sanction against an 
accused person for failing to deliver a defence statement.  In my opinion the GBA 
should support a position whereby the proposed section 70A of the 1995 Act as 
outlined at section 94(2) of the Bill, be treated as an anathema to the interests of 
justice.  An attempt to compel an accused person to set out “the nature of the 
accused’s defence, including any particular defences upon which the accused 
intends to rely” is not only offensive to the Convention but flows contrary to the 
historical Scottish position.  The same proposed section 70A further seeks to require 
the defence to disclose any “point of law in relation to disclosure which the accused 
wishes to take and any authority on which the accused intends to rely for that 
purpose” as part of the accused’s defence statement. 
 
There is absolutely no requirement in good sense for a challenge to lack of 
disclosure to be necessarily married to a requirement by the defence to disclose the 
nature of the accused’s defence.  A mechanism for statutory challenge to lack of 
disclosure is capable of standing alone, as it presently does under Devolution Issue 
Minute or other Minute under the Human Rights Act, or Specification of Documents, 
without any requirement of payment for it by way of defence statement. 
 
The circumstance under section 95 of the proposed Bill is somewhat different in 
relation to summary proceedings in that although a defence statement is not required 
in summary proceedings, it is required in order to articulate the Crown to actively 
review the information within its keeping as far as materiality to the case is 
concerned.  The defence should not be placed under this onus as the onus is clearly 
upon the Crown as per the cases of Holland and Sinclair and McDonald, which is an 
ongoing duty to make full and ongoing disclosure to the defence. 
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Moving on to section 97 of the Bill, Means of Disclosure, subsection (2) states that 
the prosecutor may disclose the information by any means.  This is a subsection that 
requires the attention of the defence agent in that there have been a number of 
occasions where it was necessary to seek disclosure of the original handwritten 
statements, which once perused, showed a marked differential between the content 
of the handwritten statements and the subsequent typed version of statement.  
Differential was noted on a number of occasions either by way of material that was 
edited out of the typed statement or material which was added in to the typed 
statement, or material which was in a wrong order from that set out in the original 
handwritten statement.  Therefore the Crown should of necessity be required to 
disclose the statements of witnesses in their original format, and also provide the 
typed versions for ease of perusal.   
 
Subsection 3 of section 97 again is a curtailment of the “facilities” that should be 
made available to the defence under Article 6(3) of the Convention, in that the Crown 
seek to control not only the method of release of disclosure material but further 
constrain the defence in relation to the time and place of perusal of same.  This is 
simply unacceptable and disclosure materials should be disclosed in full and handed 
over to the defence for the defence to peruse same at their own leisure and not that 
of the Crown. 
 
Section 98, Confidentiality of Disclosed Information, subsection (3)(a) restricts the 
use of disclosed materials to the “original proceedings”.  There may be a number of 
occasions where a defence agent, perhaps dealing with the same client charged with 
a number of offences stretching across more than one complaint may be able to use 
disclosed information from one case relevant to another, perhaps in relation to an 
attack upon the credibility or reliability of Crown witnesses.  The section and 
subsection is therefore drafted far too narrowly, and unnecessarily restrictively to the 
interests of justice and the particular accused in any case.  This is most important 
given there are rather severe criminal sanctions envisaged by the Bill in relation to 
any unauthorised disclosure. 
 
Said sanctions are outlined under section 99 of the Bill. 
 
Section 100, subsection (3)(b) gives an opportunity to the defence to be heard in 
relation to seeking an order enabling disclosure of disclosed information to a third 
party.  I would presume that in solemn proceedings that there would be payment for 
Court proceedings and preparations as per normal.  However, if this is a mechanism 
which requires to be utilised under summary procedure that is a very significant 
additional portion of work which should be funded separately from present Legal Aid 
Regulations in order not to delimit the raising and articulation of such points in 
pursuit of the client’s rights under Article 6 of the Convention. 
 
Similar funding issues are important in relation to summary procedure in relation to 
any application by the Procurator Fiscal under section 102 of the Bill, Application for 
Non Disclosure Order. 
 
Section 103, Application for Non Notification Order or Exclusion Order, is again a 
matter of great significance for the defence in that the Crown seek to take to 
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themselves non disclosure of items of information and also the authority of the Court 
that that particular non disclosure is not made known to the defence. 
 
This is a very serious turn of events and should of course be opposed at every turn 
in that the defence cannot fully pursue the accused’s Article 6 right to a fair trial if 
matters of necessary disclosure are being withheld from them and also if notification 
that the Crown are acting in that way is also being withheld from them. 
 
Section 107, Special Counsel, is a section which seeks to bring the Scottish 
jurisdiction in line with the English jurisdiction as detailed in the case of Regina v H. 
 
Said developments within Scots Law should be vigorously opposed as it is as further 
attempt by the Crown to orchestrate the decisions concerning materiality, and also 
whether information is to be handed to the defence, or whether said decisions not to 
hand material to the defence are to be kept secret from the defence and should be 
vigorously opposed.  Our Lordships in Regina v H were content that Special Counsel 
be selected by the Attorney General (equivalent of the Lord Advocate in Scotland).  
Therefore, in effect, even though the list of Special Counsel selected by the Attorney 
General is “approved” by “appropriate professional bodies” the “gift” of being Special 
Counsel would be very much at the hand of the prosecutor.  This is a system which 
should be strenuously opposed as, as outlined in the case of Starrs and Chalmers, 
the “intellectual honesty” of the Crown should not be relied upon by the defence to 
safeguard the rights of any accused. 
 
Again, these are issues which shall be discussed in detail before the Privy Council in 
the forthcoming case of Murtagh set for 24th and 25th June 2009 wherein the 
Advocate General shall no doubt seek the impra matter of the Privy Council for the 
imposition upon the Scottish jurisdiction of a similar system for Special Counsel 
within the Scottish jurisdiction as articulated under the draft Bill, as is already existing 
in the English jurisdiction. 
 
As an overview, the thrust of the Bill is not simply as promulgated by the Justice 
Department as being a means of creating a statutory framework for disclosure to be 
made to the defence as was required under the cases of Holland, Sinclair and 
McDonald but rather, and perniciously, to restrict the scope and means of disclosure 
to the defence and also in certain circumstances, to withhold disclosure from the 
defence whilst maintaining the defence in ignorance of said lack of disclosure. 
 
The necessity within the grounds of the draft Bill for the defence to give notice to the 
Crown of their line of defence is wholly novel within the Scottish jurisdiction a 
complete anathema to the spirit and wording of the Convention itself.  Similar, and 
strident, opposition should be made in relation to the proposed system of “Special 
Counsel” which seeks to formularise not only the secrecy of proceedings in 
determination of the materiality of information which may fall to be disclosed, but also 
selecting at the hand of the prosecutor those individuals who are charged with 
making the decision.  In simple terms, the use of a Special Counsel in determining 
materiality of any information would be a “Chinese wall” between the Special 
Counsel and the Lord Advocate’s office. Such a system would not be adversarial or 
public. 
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Update following decision of JCPC in HMA v Murtagh 
 
The decision of the court in Murtagh, given that it followed a reference by the 
Advocate General for Scotland, is most significant regarding the treatment of 
disclosure throughout the UK jurisdiction. 
 
The decision encapsulates not only previous convictions of all witnesses, but details 
of outstanding cases and prosecutors fines, (in short, previous convictions and 
outstanding cases, or PCOCs). 
 
Lord Hope in the chair, adopted unanimously, stated that the Crown disclosure 
manual, June 2009 edition, shall require to be reviewed in the light of the court’s 
opinions such that ‘greater emphasis needs to be placed on the need for a generous 
approach to be taken’. [para 37] 
 
Specifically, ‘the balance is in need of adjustment towards a general working rule 
that only those parts of the criminal history should be withheld that are likely to be 
embarrassing or damaging to the witness if disclosed to the defence and do not 
satisfy the test of materiality. Should a dispute arise which the parties cannot resolve 
for themselves, the procedure which Lord Rodger recommends at para 69 should be 
adopted so that the decision can be made by the court’. [para 37] 
 
At para 69 Lord Rodger states – ‘If, however, a dispute arises which the parties 
cannot resolve, it must be decided by the judge. It is not for the Board to devise the 
appropriate procedure, beyond saying that it should not be elaborate. Basically, the 
Crown should place the convictions before the judge with a brief indication, agreed 
with the defence, of the matter on which the witness is expected to give evidence. It 
is then up to the judge to decide whether the conviction is material and should 
therefore be disclosed. There should be no need for submissions by either side.’ 
 
Arbitrary Crown redaction or withholding of information, in relation to PCOCs, has 
now been checked by the Judicial Committee. The principles laid down by the court 
being: 
 
1) The Crown must disclose all PCOCs unless they are perceived by them to be – 
 

a. immaterial to the case 
 
AND 
 
b. embarrassing/damaging to the witness [to be viewed in the light of PCOCs 
already disclosed] 
 

2) In the event of dispute, the Crown should advise the defence of their ‘difficulties’ 
and seek resolution with them. 
 
3) If resolution cannot be achieved parties are to seek the determination of the court 
on the issue in dispute. 
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4) The High Court of Justiciary are charged with formulating a simple procedure to 
give determination in such disputes, which should not require direct submissions. 
 
 
Gerry Sweeney 
Solicitor-Advocate 
January 2010 
 


