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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 3 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
New Offences of Serious Organised Crime 
 
During the Stage 2 session on 20 April when the serious organised crime 
provisions in the Criminal Justice and Licensing Bill were discussed, Fergus 
Ewing, Minister for Community Safety undertook to write to clarify our 
considerations on some specific points that were made.  
 
Directing Serious Organised Crime (Section 27) 
 
The offence of directing serious organised crime is targeted at those 
individuals who direct another to commit a serious offence.  I understand you 
are concerned that this new offence does not add anything to the existing 
common law.  I believe that the new offence will provide added flexibility to 
law enforcement and the Crown to tackle such offending and is therefore a 
valuable new statutory offence that adds to the common law. 
 
Whilst the majority of such offending could be proceeded against by current 
common law offences there will be a notable addition to existing criminality 
caught by this offence.  That is where currently we have insufficient evidence 
to establish a sufficiency in respect of a particular substantive crime but have 
strands of separate criminality of evidence where an inference of profiting 
from criminal behaviour can be drawn which taken together would amount to 
a contravention of section 27.  Additionally current law offences will not 
necessarily reflect the nature of the conduct - to secure benefit for serious 
organised crime - and therefore the Crown should be able to libel an offence 
under section 27 of the Bill, which would truly reflect the nature and 
seriousness of the conduct, place it in its context and allow the court to 
impose a sentence reflecting the criminality. 
 
This offence is aimed squarely at those few individuals who direct others to 
commit offences but who do not routinely become directly involved in serious 
organised crime, yet live off its profits and the misery of Scottish communities. 
 
Failing to Report Offence (Section 28) 
 
Robert Brown asked if we would consider further the possibility of adding 
some form of definition that would include reporting knowledge or suspicion 
“with good reason”.  Having given this matter further consideration, I am still 
satisfied that sufficient safeguards are already in place and am not convinced 
that adding this further requirement is necessary.   The provisions already 
make clear that the Crown will have to prove that someone “has actual 
knowledge or suspicion” and that has to be proved beyond reasonable doubt 
and, in addition, there is also a defence of reasonable excuse.  We therefore 
have no plans to amend this provision further. 
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Reporting to a Constable (Section 28) 
 
Mr Brown also asked us to look at including other public officials as a route to 
which someone could report their knowledge or suspicion of serious 
organised crime.  I have considered this matter further. 
 
I initially considered adding a member of Her Majesty’s Revenue and 
Customs (HMRC) and other agencies as a suitable reporting arrangement.  
However, there are practical problems in adding HMRC and other agencies.   
For example, the functions of HMRC are reserved to the UK Government and 
this could cause us some considerable difficulties.  If someone were to report 
a matter to an officer of HMRC, but that issue is outwith the HMRC officer's 
remit, we would then have to place a specific duty on an HMRC officer in such 
cases to pass on the information to the police.  I would consider that placing 
such a duty on an HMRC officer would be likely to be a reserved matter and I 
do not therefore consider that the Scottish Parliament would have legislative 
competence to place such an obligation on the officer of HMRC to do anything 
with the information that they received.  
 
There is also a wider range of enforcement agencies that would fall under the 
legislative competence of the Scottish Parliament, for example, SEPA and 
SFPA.  While we could seek to list them and the circumstances in which 
reporting would be relevant, we believe it could make it confusing or difficult 
for an individual to know who to report to and/or for the police and Crown to 
decide whether a person had correctly discharged their obligations to report or 
not.  Therefore, on balance we believe the current provision where a 
constable is the identified reporting route as the most straightforward and 
appropriate. 
 
That said, before deciding whether it was appropriate to raise proceedings 
against an individual for failing to report, the Crown would consider all of the 
facts and circumstances of the case, including whether any attempt had been 
made, in good faith, to report the matter to an official. 
 
I hope this is helpful and clarifies the position.    
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
18 June 2010 
 


