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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from the Terrence Higgins Trust 
 
I am writing in relation to the Stage 2 Amendments to the above Bill lodged by 
Trish Godman MSP in respect of ‘offences of engaging in, advertising and 
facilitating paid-for sexual activities.’ 
 
We previously wrote to the Committee to ask that it consider taking further 
evidence on these amendments and we welcome its decision to do so. As 
outlined in our initial letter, our role as a leading sexual health and HIV charity 
means that our interest in these amendments relates to their potential impact 
on the safety, health and wellbeing of people involved in selling sex and the 
implications for wider public health.  
 
Currently in Scotland, the prevalence of HIV remains low among people 
involved in sex work. However, the existence of complicating factors such 
violence and coercion in the sex work setting, sexual risk taking, drug misuse 
and the movement of people from areas of the world with a high prevalence of 
HIV means that individuals can be at increased risk of sexual ill health and 
that the accessibility of appropriate support remains crucial.  
 
Concerns have been raised at both a national and international level 
regarding the structural barriers which the criminalisation of selling sex 
creates; potentially compromising access to support, health and wellbeing, 
and human rights for men and women involved in prostitution.  
 
The Joint United Nations Programme on HIV/AIDS, UNAIDS identifies close 
consideration of structural barriers as a key action for Governments around 
the world:  
 
“In addition to service provision, structural barriers including policies, 
legislation and customary practices that prevent access and utilization of 
appropriate HIV prevention, treatment and care services must be addressed.  
 
The risk of infection is highest where sex workers are most powerless and 
therefore unable to negotiate or insist on the use of condoms by their clients, 
or to resist violent and coercive sex. Therefore both social and structural 
efforts to reduce violence in sex work settings are needed. “1 
 
More locally, the Royal College of Nursing has in recent years expressed a 
number of concerns in relation to the impact which the criminalisation of 

                   
1 http://www.unaids.org/en/PolicyAndPractice/KeyPopulations/SexWorkers/default.asp 
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selling sex has on access to healthcare services and support for people 
involved in prostitution. 2 
 
With regards to the amendments proposed, we understand that amendment 
8* 11A: ‘Engaging in a paid for sexual activity’ aims to further move the focus 
of criminalisation away from the seller towards the purchaser of sex. However, 
in the absence of a repeal or significant review of Section 46 of the Civic 
Government (Scotland) Act we are concerned that these amendments can 
only serve to provide further opportunities to criminalise and marginalise men 
and women involved in selling sex and subsequently strengthen structural 
barriers to support and services.  
 
Specifically, we are concerned that a complete ban on the advertising of paid 
for sexual activity, as outlined in amendment 11B, could serve to disempower 
individuals who are working independently; potentially making them more 
vulnerable to engaging with or being exploited by third parties or entering into 
more dangerous situations. In other areas of the UK where enforcement of the 
law has been tightened  we have seen our service users taking more risks 
(working alone, working in places they are unfamiliar with, seeing clients they 
are unsure about etc). 
 
Similarly, we are anxious that amendment 11C: ‘Facilitating engagement in a 
paid for sexual activity;’ will negatively impact on the arrangements which 
people selling sex may make to enhance their personal safety, such as 
working together with additional support. We appreciate that the aim of this 
amendment is to address coercion by third parties. However, the concept of 
‘facilitation’ as outlined in the amendment is broad enough to potentially 
criminalise people working in a supportative capacity either as instructed by 
the person selling sex for reasons of safety in the case of reception workers or 
cleaners, or in terms of outreach provided by agencies or organizations. In the 
case of off street sex work, we would expect that access for support agencies 
into premises where sex was being sold could be made considerably more 
difficult by this amendment. Again we are concerned that this amendment 
could also result in more people entering into risky or isolated situations. 
 
We entirely understand that there is eagerness to try to improve the situation 
for women and men involved in sex work in Scotland. However, we do not 
believe that legislating in this way will achieve that aim. Much more has to be 
done to increase our understanding of the health and social justice concerns 
and needs of people who sell sex in Scotland before truly informed decisions 
on legislation can be taken.  
 
The Expert Group on Prostitution set up in 2003 was intended to examine, 
amongst other things, the health and social justice issues surrounding the 
selling of sex in Scotland. The Group elected to break down their review into 
three in-depth reports over a number of years. The first report Being Outside, 
                   
2 
http://www.rcn.org.uk/newsevents/press_releases/uk/rcn_reacts_to_government_decision_to
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published in December 2004 focussed on the issues for women involved in 
selling sex in on street environments. The second and third reports were 
earmarked to examine the issues for women in off street locations and for 
men involved in selling sex respectively.  
 
A number of considerations, including the time constraints imposed by the 
Scottish Parliamentary elections in 2007, meant that the group did not 
complete the latter reports. THT believes that these reports could have made 
a significant contribution to informing understanding and future policy on two 
significantly marginalised and unseen populations. 
 
A renewed commitment to honour the review process outlined by the Expert 
Group on Prostitution in 2003, ensuring that the health and social justice 
issues of these vulnerable groups are examined, would be a welcome way to 
move consideration of this issue forward. Legislating in the absence of such 
work could have a number of unforeseen implications and could further 
marginalise or compromise the safety of women and men involved in sex 
work.   
 
Thank you in anticipation of your consideration  
 
 
Catherine Murphy 
Policy and Parliamentary Officer 
17 March 2010 
 


