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1. In order to overcome the problems which have arisen over the disclosure 
of prosecution material to the accused, it is necessary to ensure that 
investigators and prosecutors at all levels understand and accept the duty 
which lies upon them. It is, therefore, in my view, important to state the 
fundamental duty of the prosecution clearly and in a simple and memorable 
form at the start of the relevant part of the statute.1  The provisions of the Bill 
are much too elaborate and diffuse and tend to confuse rather than clarify the 
statement of the fundamental duty. The first provision of the part of the bill 
dealing with disclosure should simply say:- 
 

“The prosecutor must disclose to the accused all material evidence or 
information of which he is aware which would tend to exculpate the 
accused, whether by weakening the Crown case or by providing a 
defence for the accused. 
 
This duty applies both to material of which the prosecutor is aware 
before or at the commencement of criminal proceedings and to any 
material of which he becomes aware at any subsequent stage of 
proceedings. 
 
If there is no such material, the prosecutor must so inform the 
accused.” 

 
That simple formulation would cover everything at present contained in 
sections 85, 89 and 90 of the Bill. I prefer the above wording to that of the 
English legislation because it emphasises that the onus to disclose 
exculpatory material is on the prosecution, so that if there is such material it 
must be disclosed whether or not the accused has put forward any particular 
line of defence. The reference in the CPIA may suggest that there is some 
limitation on the duty of the prosecution by reference to the line of defence 
which the accused has actually adopted. Emphasising the positive duty on the 
prosecution to identify exculpatory material, whether or not the accused has 

                                            
1 This is done in the English legislation, in section 3 of the CPIA 1996 which provides (as 
amended):- 
 
“The prosecutor must – 

(a) disclose to the accused any prosecution material which has not previously been 
disclosed to the accused and which might reasonably be considered capable of 
undermining the case for the prosecution against the accused or of assisting the case 
for the accused, or 
(b) give to the accused a written statement that there is no material of a description 
mentioned in paragraph (a)” 

 
“Prosecution material” is defined as material which has come into the possession of the 
prosecutor which has been inspected by him. 
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any idea of it, is also likely to be valuable in conveying to the police the extent 
of the duty which is incumbent on them. 
 
2. I recommended that in disclosing relevant information police and 
prosecutors in Scotland should adopt the practice, similar to the exising 
English practice, of listing the material in various categories set out in 
schedules. The Bill makes the provision of schedules, both by the police to 
the prosecutor and by the prosecutor to the accused, a statutory requirement. 
That was not my intention and it is, I think, a serious error. The use of 
schedules is only a method of carrying out the duty of disclosure. It is an 
inconvenient and cumbersome method. One should not exclude the possibility 
that, with experience, better methods may be devised. If any prescription is 
required, it should be done by a code of practice or by regulation: it is easy to 
amend a code of practice but much harder to amend a statute. There may 
even be cases in which it is inconvenient or harmful to use schedules even 
where adequate disclosure could be made in a different form. In England, the 
statute does not include any requirement for schedules. 
 
3. In any event, there is no need for statutory regulation of the arrangements 
between the police and the Procurator Fiscal: they are supposed to be 
working together. The purpose of any schedules prepared by the police is to 
tell the PF what material the police have. The police are to be encouraged to 
put everything into those schedules which could possibly be thought 
disclosable, and the PF/Crown will then have to decide what should actually 
be disclosed. There should be no question of sending a schedule back to the 
police to be adjusted, as is envisaged in section 5 (4). 
 
4. I understand that a policy decision may have been taken to include 
provision for defence statements in the legislation, but I would nevertheless 
observe that, for the reasons set out in my report, I think that requiring a 
defence statement in every case is not necessary and is liable to cause 
expense and delay. The position in Scotland is different from that in England 
in that there is already a requirement to lodge a special defence in certain 
cases. There was no similar requirement in English procedure and the 
requirement for a defence statement may do something to limit the use of 
“ambush” defences there. Even so, there is little enthusiasm for defence 
statements. There is something to be said for providing for an option to lodge 
a defence statement where the defence are proposing to ask for some 
particular disclosure where the reasons for asking for the information would 
not appear from the material available to the prosecutor, although in practice 
in Scotland the defence would proceed by a specification of documents and 
would have to give reasons for their request in the course of that procedure. 
 
5. The provisions dealing with the withholding of information are also very 
much too complicated. The English legislation allows for information to be 
withheld on public interest immunity grounds where it is “not in the public 
interest.” Is it necessary to have more elaborate provisions in section 102 (2) 
and other similar contexts? Section 102 and following also appear to me to be 
much too elaborate and complicated. Section 3 (6) of CPIA 1996 merely 
provides that material is not to be disclosed “to the extent that the court on the 
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application of the prosecutor concludes that it is not in the public interest to 
disclose it and orders accordingly.” If detailed provision for the procedure in 
relation to applications and orders is necessary, it should be in an Act of 
Adjournal. 
 
 


