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Introduction 
 
This evidence is focused on the provisions of the Bill which relate to 
sentencing and does not relate to other provisions relating to licensing or 
other matters of criminal justice procedure. 
 
I support the introduction of a Scottish Sentencing Council and the 
development of sentencing guidelines. The Council  provides an institutional 
space for judges to work with others to develop sentencing policy. Crime and 
punishment have become such sensitive political issues that many 
jurisdictions have found it helpful  to develop an institution which provides an 
opportunity to develop a more rational, evidence based approach to policy 
making which can be pursued away from the media glare of the world of 
electoral politics. Guidelines will provide a clear and transparent structure 
within which judges can exercise their discretion at the level of the individual 
case. This will help the public to understand sentencing decisions and, over 
time, lead to enhanced public confidence in the courts.  
 
The flowing comments refer to paragraphs in the Bill. 
 
Part I Sentencing 
 

1. Purposes and Principles of Sentencing. 
 

(1) Paragraphs (a) to (e ) list the traditional purposes of sentencing, 
retribution, deterrence, rehabilitation, protection of the public and  
reparation. There is no explicit mention of restorative justice although it 
could be argued that this is a reparative approach. 

 
The central aim of a principled approach to sentencing  should be to help 
judges to achieve an appropriate balance between attending to the facts and 
circumstances of the individual case and seeking a consistent approach to 
sentencing. It should also assist judges in balancing the sometimes 
contradictory  purposes of sentencing.  
 
To this end I would propose a revised approach to the articulation of the 
principles of sentencing. This approach ensures that the principle of fairness 
takes priority over other purposes of sentencing. Why should fairness take 
priority?  Arguably, fairness is one thing that a systematic approach to 
sentencing can deliver and fairness is valued highly by the public. It is not so 
easy to make this claim about other purposes. The research evidence should 
cause us to be sceptical about the capacity of sentencing to deliver 
deterrence, rehabilitation or any other of the more substantive purposes. 
There is nothing wrong with trying to achieve these worthy aims, but because 
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we cannot guarantee the delivery of any of them with an acceptable degree of 
certainty, we should  ensure that at least our sentencing system is fair and 
consistent. Within the broad boundaries set by fairness, judges should be able 
to exercise their discretion to pursue what they judge to be appropriate 
purposes in individual cases, supported by information and advice from 
relevant experts. This approach is known in the technical literature as “limiting 
retributivism” and is generally attributed to Professor Norval Morris.  
 
The approach to sentencing proposed in the McLeish Report (para 3.31)  is a 
contemporary articulation of Morris’s ideas. The appropriate level of penalty 
should be set by reference to the seriousness of the offence (culpability of the 
offender and the harm caused to the victim). This will normally be set by a 
comprehensive set of  sentencing guidelines.  This answers the question 
“How much payback?” Within this broad level of penalty, a judge takes into 
account all of the facts and circumstances of the offence and the offender to 
decide the precise amount of penalty and the appropriate form of punishment. 
This answers the question, “What kind of payback?”. 
 
This provides an overarching structure based on seriousness (as provided in 
England and Wales by the Overarching Principles of Seriousness guideline 
issued by the Sentencing Guidelines Council) which ensures a consistent 
approach to sentencing which will deliver consistency and fairness.  Judges 
can make decisions about the appropriate nature of punishment to achieve 
particular penal purposes based on  their judgement about the facts and 
circumstances of the case at hand. Of course the current Bill would allow the 
proposed Scottish Sentencing Council  to  produce such a guideline. My 
interpretation of section 2(2) of this Bill is that such a guideline would take 
precedence over section 1. 
 
5. Sentencing Guidelines 

 
The assumption underpinning the Bill is that guidelines will be produced 
incrementally. In my view there are significant advantages in establishing 
an initial comprehensive set of guidelines. This is not ruled out by the Bill. 
The SSC could in principle make a bid for resources to allow it to produce 
such a set of guidelines. 

 
A comprehensive set of guidelines allows for  proportionality across the full 
range of crimes and offences to be established. Thus for example, the relative 
severity of crimes against the person can be set with reference to crimes 
against property and regulatory offences. 
 
A comprehensive set of guidelines sends a clear and transparent message to 
the public about the importance of consistency and fairness across the full 
range of crimes and offences. It would take many years for  an incremental 
approach to guidelines to cover the full range and the intervening period 
would offer the media a clear opportunity to highlight  apparently anomalous 
sentencing practices.  
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A comprehensive set of guidelines will allow the Sentencing Council to make 
reasonably accurate predictions about the use of penal resources. Guidelines 
can be adjusted, as they are in a number of US jurisdictions, to maximise the 
efficient use of penal resources . 
 
It  will be difficult to monitor compliance to guidelines produced incrementally. 
There is no data available on compliance with guidelines produced by the 
Sentencing Guidelines Council in England and Wales. We simply do not know 
whether the production of guidelines has had an impact on consistency in 
sentencing. If information on compliance rates is not available, it is difficult to 
see how guidelines can help to  improve public confidence in sentencing,  
 

5(5)  
 
I support the requirement for the SSC to address the impact of its 
guidelines on penal resources. However, the SSC will require 
significant  administrative support to enable it to address the potential 
impact of guidelines on prison and community sentence populations. 
This will require baseline data on existing sentencing patterns and 
estimates of future patterns based on guidelines. It is by no means 
clear  whether  existing data sets will be able to provide the necessary 
information. A recent pilot project in England and Wales  showed that 
the desired sentencing information was  not reliably available. A similar 
caveat applies to the possibility of monitoring judicial adherence to or 
departure from guidelines (see 10 below). 
 

7.  Effect of Sentencing Guidelines 
 

(2) This paragraph allows judges to depart from the guideline sentence. 
Judges are required to state their reasons for departure, but no 
guidance is given in the Bill as to the nature of these permissible 
reasons.  What kinds of reasons are judges likely to give? The obvious 
sources of information to address this question would come from the 
reports written by  judges when a judgement is subject to appeal and 
the decisions of the Appeal Court itself. At the risk of caricature, a 
typical report or Appeal Court judgement will narrate all of the facts and 
circumstances of the case and conclude that under these 
circumstances the sentence of the court was either acceptable or not. 
Eminent legal scholars have noted that it has not been possible to 
develop a jurisprudence of sentencing in Scotland from the decisions of 
the Appeal Court. It would therefore be open to the judiciary to  give a 
similar reason for departure from a guideline, namely that the guideline 
sentence range was not appropriate for the full facts and 
circumstances of the individual case. This would not necessarily help 
either the public, nor other judges, to understand what particular factors 
distinguished the case from the general guideline case and would not 
necessarily help to develop a jurisprudence of sentencing based on the 
guidelines. There is of course no reason why judges could not provide 
the sorts of explanation which would allow a jurisprudence of 
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sentencing to develop and which would at the same time enhance the 
capacity of the SSC to develop useful guidelines. 

 
One might look to England and Wales to examine the impact of guidelines 
on sentencing practices. Unfortunately, there is no data available on the 
extent to which judges follow guidelines nor on what reasons they give 
when they decide to depart from the guideline range. This data is simply 
not routinely collected. One would hope that the SSC require SCS to 
collect data on  adherence to and departure from guidelines issued by the 
SSC (see section 10). 
 
8. This section ensures that the SSC is politically independent from the 
Scottish Ministers. This independence is vital to provide necessary 
distance between politicians and sentencing policy. 
 
9. This section  describes the relationship between the SSC and Court of 
Appeal. The SSC must review a guideline when asked to do so by the 
Court of Appeal  when that court decides not to follow a guideline or 
decides that the guideline does not deal adequately with an issue raised 
by the appeal. It is not clear whether “must review” means “must change” 
the guideline , or simply “must have regard to”  the reasoning of the  court 
[(9) (5) ].  Is the Court of Appeal or the SSC the final authority in 
sentencing?   
 
10. The Bill states that SCS must provide the Council with such 
information relating to the sentences imposed by courts as the Council 
might reasonably require for the purposes of its functions.  Not in the Bill, 
but in the accompanying Policy Memorandum (para 31),  this information 
is defined as “compliance with and departure from sentencing guidelines” .  

 
A key policy objective for the Government is to improve public confidence in 
the courts by providing “a straightforward and transparent framework within 
which sentencers can base their decision sin individual cases”. (Policy 
memorandum para 8). In my view, public confidence is unlikely to be 
enhanced if the government is not able to provide information on the extent to 
which judges are adhering to and departing from the guidelines. Why have 
guidelines if we do not know whether they are being observed? 
  
In my view it is important that the SSC have the power to collect data on 
compliance (through SCS).  This will not necessarily be straightforward given 
the way in which data is currently collected. There will have to be changes to 
the way in which data is recorded and collected and there will be significant 
resource implications. The experience of the Sentencing Information System 
project in Scotland and the recent pilot study of  sentencing data collection in 
England and Wales 
http://www.sentencing-guidelines.gov.uk/docs/pilot_report_update.pdf provide 
important lessons here. 
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227A Community Payback Orders 
 
There is merit in the idea of replacing a wide range of community sanctions 
with a single community payback sanction (although DTTOs and RLOs 
remain separate). This arguably makes the sanction clearer to the public and 
reinforces the message that community sentences all involve punishment in 
the form of  some sort of payback to the community. One disadvantage is the 
threat to proportionality posed by the potential to “pile up” conditions.  The 
principle of proportionality states that punishment should be proportionate to 
the seriousness of the offence. As noted above, many would argue that  
proportionality should  set upper limits for punishment beyond which 
additional constraints should not be introduced to satisfy other penal aims 
such as rehabilitation. (An exception is habitually accepted for public 
protection from serious violence or sexual offending). The community payback 
sanction carries the risk that sentencers will be tempted to combine  a number 
of conditions in the hope of addressing multiple penal purposes (though 
without evidence as to the likelihood  of any of these being successfully 
achieved).  This is a difficult issue which should be subject to an early piece of 
work by the SSC. 
 
The other issue which derives from the “piling up of conditions” is the 
significantly increased  likelihood of breach. The more conditions which have 
to be observed by an offender, the greater the chance that one will be 
breached.  This will be a serious issue for the courts when reviewing the 
progress of court orders. There is a significant risk that the prison population 
will increase as a result of offenders being  given a custodial sentence for 
failing to observe one or more of the conditions of their community payback 
order.  
 
Section 17  
 
Judges are already required to use custody only when no other non-custodial 
option would be appropriate. If judges are not permitted to use sentences of  
six months or less, there will be a temptation for judges to use a sentence of 
seven months or more. They will do so because they take the view that only a 
custodial sentence is appropriate.  This will produce the unintended 
consequence of a rise in the overall prison population. Where this happens, it 
is unclear what impact this might have on public perceptions of the 
effectiveness of criminal justice and the courts. 
 
A more appropriate way of  reducing the use of short sentences would be to 
ask the SSC to develop a comprehensive inaugural set of guidelines which 
paid particular attention to defining the custody threshold in a way which 
reduced the overall use of short sentences of imprisonment. 
 
 
Professor Neil Hutton 
Centre for Sentencing Research, University of Strathclyde 
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