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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Sheriffs’ Association 
 
1.  Preliminary observations 
 
1.1.  We were concerned, once again, at the limited time given to digest, 
analyse and comment on far-reaching changes to criminal justice.  If our 
comments are regarded as important, we should be given time to prepare 
them.  We are pleased that we were subsequently given an extension of time 
to do this.  We recognize that we were able to comment on proposals 
contained during earlier consultation.  We have not previously, however, been 
able to comment on all the detailed legislative changes in the Bill, which 
require careful scrutiny. 
 
1.2.  Because we do not comment on all the provisions in this Bill, it should 
not be taken that we agree with those on which we do not. 
 
1.3.  It is disturbing that provisions for the Sentencing Council are contained in 
the Bill when the Policy Memorandum acknowledges (para. 40) that the 
responses to the proposals in the consultation document have not yet been 
analysed. 
 
1.4.  With so many amendments to and additional sections in the Criminal 
Procedure (Scotland) Act 1995 in legislation over recent years (with this Bill 
there is a section ZK), a further consolidation of criminal procedure legislation 
is a priority. 
 
2.  Part 1 - Sentencing  
 
2.1.  We attach and adopt as part of our evidence our response to the 
consultation paper “Sentencing Guidelines and a Scottish Sentencing 
Council”.   
 
2.2.  In relation to sentencing, the Policy Memorandum states (para. 8) that 
the objective is “to create a straightforward and transparent framework within 
which sentencers can base their decisions; thereby increasing general 
understanding of the purposes and principles of sentencing and improving 
confidence in the sentencing process”. 
 
2.3.  Public confidence, however,  is not enhanced when, for example, a 
sentence of imprisonment, which is imposed by a court and publicly 
announced, bears no relation to the time served by the offender and a 
prisoner is released by executive order (i.e. home detention curfew) long 
before the offender has served the statutory minimum period of sentence (for 
a short-term prisoner, that is one half of the sentence).  Under the home 
detention curfew provisions, a prisoner may be released from as early as four 
weeks after starting a prison sentence.  This does not make sentencing 
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transparent.  It does not make sentencing consistent; and if the aim is to make 
sentencing consistent, it undermines it.  In fact, it makes a mockery of the 
sentencing process.  This situation is not improved by the Bill. 
 
2.4.  We draw attention again to the fact that there is little empirical evidence 
that there is widespread inconsistency in sentencing.  If, as the Policy 
Memorandum accepts, a sentence is a decision in individual cases, then 
consistency is a pipe dream, an unachievable goal unless sentencing takes 
no account of individual circumstances and is sentencing by numbers on a 
grid.  An un-researched public (mis)perception is hardly a basis for 
interference with the sentencing process and the independence of the 
judiciary. 
 
2.5.  We now turn to consider certain provisions of this Part. 
 
Purposes and principles (clauses 1 and 2) 
2.6.  We do not consider that it is necessary to set out some of the purposes 
and principles of sentencing.  It is not possible to include all of them.  Not to 
do so, however, implies that those not mentioned are less important than 
those that are.  In so far as clause 1 contains principles which judges currently 
take into account, we do not object to them.  We accept that the principles to 
which the court must have regard in clause 1(3) are not exclusive or 
exhaustive.  We do wish to draw attention to some principles that ought to 
have been included: - 

• Denunciation.  This has been one of the purposes in sentencing in 
certain circumstances, but is not included as a purpose in clause 1(1).  
As is clear from Nicholson on Sentencing Law and Practice, second 
edition, para 9-07, it is a legitimate part of a sentence to express 
society’s abhorrence of a particular crime. 

•  Nature or character of the offence.  Only seriousness is mentioned. 
• Local circumstances.  A local problem may require inconsistency with 

national “consistency”. 
 
2.7.  Clause 1(3)(d) refers to regard being had to “the desirability of 
consistency in sentencing”.  “Consistency in sentencing is not stated in the Bill 
as a purpose of sentencing.  This provision assumes a purpose that is not 
stated.  Under the proposal, if the court considers that consistency is not 
desirable, it may be ignored.  How is a court to ascertain what the consistent 
sentence is if there is no guideline published?  We also refer to what we say 
in paragraph 2.4 above.  This provision should be removed as containing no 
principle that can be applied in practice. 
 
2.8.  It is not clear, and the explanatory notes do not explain, why subsections 
(2) and (3) of clause 1 do not apply in relation to young offenders or those 
subject to a life sentence (in respect of which the judge will require to 
pronounce the appropriate punishment part of the sentence).  If different 
considerations are to apply in respect of these groups of offenders, where are 
they to be found?  In relation to the punishment part of life sentences, Part 1 
of the Prisoners and Criminal Proceedings (Scotland) Act 1993 will be 
repealed by the Custodial Sentences and Weapons (Scotland) Act 2007. 
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2.9.  Having gone to great care to set out the principles and purposes of 
sentencing to which the judge “must” have regard in order to “create a 
straightforward and transparent framework”, clause 2 then provides three opt-
outs from compliance with clause 1, thus restoring opaqueness.  
 
2.10.  We assume, from the introductory words of subsection (3) of clause 1, 
that it is not intended by clause 1(3)(b) (effect on any person other than 
offender) to exclude from consideration any information about the effect on 
the offender that may be relevant.  If our assumption is incorrect, then such 
information, where relevant, should be clearly stated as included. 
 
Sentencing Council (clauses 3-13) 
2.11.  We remain unpersuaded that the responsibility for sentencing 
guidelines should be taken from the judiciary.  We opposed it in our response 
to the consultation paper referred to in paragraph 2.1 above.  We do not see 
how public confidence is enhanced by passing the decision-making to a body 
outside the judiciary that will set the tramlines in which individual decisions by 
the judiciary must be made.  Rather than improving public confidence, it is a 
statement that judges cannot be trusted to make the right decisions either at 
first instance or on appeal.  If such a council is required to propose guidelines, 
it should make its final proposals to the High Court of Justiciary sitting as the 
Court of Criminal Appeal or Justiciary Appeal Court for approval.  A situation 
could develop whereby the Council (given its non-judicial majority) and the 
appeal court disagree over a sentencing matter.  Apart from the constitutional 
significance of this, it cannot promote public confidence in and understanding 
of sentencing policy and practice.  We note that the Sentencing Commission 
recommended that adoption of the guidance issued by the Council, with or 
without modification, should be a matter for the Appeal Court.   
 
2.12.  We are concerned about the implication that the Council will in fact 
have to take into account the cost of custodial sentences in setting an 
appropriate guideline.  Under clause 5(5) the Council must include the cost in 
any guidelines.  Cost is not actually relevant to the imposition of an 
appropriate sentence.  It is not clear why it must be included in the guideline 
itself unless it is to have an effect on the creation of the guideline or, worse, to 
influence the court. 
 
2.13.  We note that in clause 5(3) the Council may have regard to the 
purposes and principles set out in clause 1.  We find it unacceptable that, 
while the judiciary is obliged to have regard to them in imposing a sentence, 
the Council is not obliged to have regard to them in setting the guideline.  It is 
contrary to the objectives of the Bill, and contrary to the statement of purposes 
and principles in clause 1, that the Council is not required to have regard to 
them. 
 
2.14.  Any guidelines will lack credibility unless based on proper research.  
We note that the estimated cost for the first year for research, publications 
and website will be £270,000 (para. 670 in the Financial Memorandum).  How 
much of that sum is in fact for research is not disclosed.  The research to be 
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undertaken by the Council is not limited to determining appropriate sentences, 
but also the costs and effects mentioned in clause 5(5).  The cost of research 
will be even less than the undisclosed cost.  Notwithstanding that it is said to 
be based on figures for the Sentencing Guidelines Council for England and 
Wales, we would be surprised if guidelines could be researched so cheaply 
and satisfactorily as to increase public confidence. 
 
2.15.  We are concerned that guidelines may provide for “the circumstances in 
which the guidelines may be departed from” (cl. 5(3)(d)).  This is an 
unwarranted restriction on sentencing in individual circumstances.  On the 
one hand the judiciary appears to be given the discretion to depart from 
guidelines (cl. 7(2)).  On the other hand, it is clear that the Council may 
exclude it.  The Council cannot possibly foresee every circumstance in every 
case.  It is the function of the appellate courts to determine whether a 
sentence is appropriately within or outwith a guideline.    If not, what is the 
function of the appellate courts to be? 
 
2.16.  We are concerned that there is a specific reference to the Lord 
Advocate as a person who must be consulted about any draft guidelines, 
while the judiciary is not a body that must be consulted because it will fall into 
the category of “such other persons as the Council considers appropriate”.  
There will be a prosecutor on the Council.  The Lord Advocate is head of the 
prosecution service; and prosecutors are not concerned with sentencing.   
Although the judiciary is represented on the Council, it is in the minority.  We 
fail to see why the judiciary, such as the Lord Justice General of Scotland, is 
not one who must also be consulted.  
 
2.17.  The Government’s paper “Protecting Scotland’s Communities – Fair, 
Fast and Flexible Justice” stated that the Sentencing Council would be 
“judicially-led”.  Having a judicial chairman on a Council of 12 members of 
which only five are judicial members, is paying only lip service to the concept 
of a judicially led Council.  It is not “judge led”.   There must be a majority of 
judicial members on the Council. 
 
2.18.  The Council is to have two judges who are either sheriffs principal or 
sheriffs: Sch. 1, para. 1(3)(b).  It would be possible, therefore, to have no 
sheriffs or only one.  Sheriffs principal rarely undertake criminal work and 
cannot be said to have relevant experience that would justify either 
membership on the Council or membership that is equal in number to or 
instead of sheriffs.  Since the vast majority of sentences are imposed in the 
sheriff courts, we find it staggering that it can be contemplated that the 
Council could have no sheriffs on it.   There must be at least two sheriffs on 
the Council if there is to be such a body.  The sheriffs could have no 
confidence in a Council that did not have sheriffs on it.  
 
2.19.  We do not oppose the presence of a police constable on the Council, 
but are surprised to find such a person categorized as a “legal” member.   
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Community payback orders (clause 14) 
2.20.  The Sheriffs’ Association welcomes proposals that provide for further 
and better community disposals as an alternative to imprisonment, such as 
those proposed in clause 14.  We support the idea of one order that may 
include one or more elements as proposed.  We support the reduction in the 
minimum number of hours of unpaid work to 20 hours.  The current minimum 
of 80 hours is too high and can prevent, for example, the imposition of 
consecutive orders.   
 
2.21.  It is imperative, however, for community disposals to be at all effective, 
and to receive public confidence, for there to be substantial financial provision 
and other resources available. 
 
2.22.  In proposed section 227A(3) of the 1995 Act, we consider it an 
unnecessary addition and complication that the offence in respect of which it 
is imposed must also be “serious enough to warrant the imposition of such an 
order”.  Where a community payback order is imposed instead of 
imprisonment for an offence, it is already serious enough to warrant its 
imposition. 
 
2.23.  In relation to the proposed new section 227F(1) of the 1995 Act, we do 
not envisage and do not propose to enquire into a person’s religious beliefs in 
court before imposing a sentence.  We expect any relevant information to be 
provided in social enquiry or other reports or by the defence.   
 
2.24.  Payment of fines is looking as if it is becoming increasingly voluntary.  
The impact of supervised attendance orders as obligatory for payment of fines 
under £500 and discretionary in other instances has been reduced because 
the maximum sentence of imprisonment for breach is 30 days.  We note that, 
under proposed new section 227M(2), such an order will be replaced by a 
level 1 community payback order with 30 days again being the maximum 
period of imprisonment for breach.  The only means available of making 
offenders do what they do not want to do is to impose a period of 
imprisonment if they do not do it.  If the maximum of that period is too low, it is 
no longer a means of enforcement or punishment for breach.  If the maximum 
is 30 days, the maximum term served is 15 days.  Some offenders think it is 
worth the breach.  If one were to include a discount for admitting the breach, 
the punishment is rendered meaningless and of no effect. 
 
2.25.  Proposed new section 227N(5) states that, where a community 
payback order is already in effect, the maximum number of hours that may be 
imposed in another consecutive order is 300 less the number of hours 
specified in each existing order.  Thus, if the total hours specified in the first 
order were 300, another order could not be imposed.  It would be better if the 
court were able to impose “300 less the number of hours remaining in each 
existing order”.  Thus, if the offender had completed 50 hours of an existing 
300-hour order, the court could impose 50 hours on the new order.  This is the 
current position in section 238(9) of the 1995 Act.  This should remain the 
position.  
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2.26.  In proposed new section 227Y(5) and (6), there are limitations to 
variation of orders, other than for breach, by an extension of time or an 
increase in hours, as the case may be, to the maximum that could have been 
specified when the order was imposed.  There are circumstances in which it 
may not be appropriate to breach an offender for failure to complete a 
programme timeously; but if the offender were near the end of a three-year 
order, it would not be possible to extend it.   Section 227Y(5) is the same as at 
present for extension of time of probation orders (s.232(2)(c)).  In relation to 
increase in hours on community service, the court may use up what is 
remaining out of the maximum hours (s. 240(1)) and the new provision will 
change that. 
 
2.27.  Currently, when a community service order is breached, the hours can 
be varied under section 239(5) of the 1995 Act up to the maximum and, where 
a probation order is breached, the time may be varied but not so as to 
increase the period beyond three years from the date the order was imposed 
(s. 232(2)(c)).  In breach of a community payback order it looks as if the only 
limit appears to be that the variation cannot be such as could not have been 
imposed originally (proposed new s. 227Z(6) and (7)).  Thus the position as 
proposed by the Bill would be the same as for increase in hours for 
community service but, in relation to extension of time, no similar restriction as 
before.  It may be, however, that there is no restriction under new section 
227ZB(5)(c). 
 
2.28.  If this all sounds confusing, it is.  It should not be.  We think that it would 
be better to have one of two options: - (a) the same rule for all situations, i.e. 
the hours or time in respect of a consecutive order, a variation of an order at a 
review, on application to the court or variation on a breach; or (b) one rule for 
variation on a breach and another rule for the other situations.  At least in 
relation to breach, we think that the court should be able, if allowing the order 
to continue and varying the time or hours, to extend the time up to a further 
three years or increase the hours up to a further 300 hours.  
 
2.29.  We note with some relief that periodic reviews of community payback 
orders are not to be mandatory.  For them to be mandatory would be unduly 
burdensome to the system financially and take up already precious court time.  
The Financial Memorandum notes (paras. 687-688) that the estimated cost of 
one review per order for all orders would be over £1 million.  We would point 
out that it is unlikely, however, for orders of 12 months or more, that there 
would be as few as one review. 
 
Presumption against short periods of imprisonment or detention (clause 17) 
2.30.  Clause 17 proposes to insert subsection (4A) in section 204 of the 1995 
Act so that a sentence of six months’ imprisonment or less may be imposed 
only if there is no other method of dealing with the offender.  Where a 
discount of one-third is applied for pleading guilty at the first opportunity, this 
means in effect a sentence of nine months or less.  It would be better to 
provide that the six–month period is the sentence that would have been 
imposed but for any discount. 
 



CJL85 

7 

2.31.  We note, and support the fact, that sentences of imprisonment of six 
months or less are not to be prohibited.  It is said by some that short prison 
sentences are ineffective and they point out that the prisons can do little with 
such short-term prisoners.  This is to misunderstand the point of such 
sentences.  A custodial sentence is the only punishment that an offender 
cannot avoid undertaking.  Community disposals may be avoided and, without 
the option of custody for breach, would be rendered voluntary.  It is clearly 
recognized that short sentences have a value since a custodial sentence of 
up to 30 days is to be a sentencing option for breach of a level 1 community 
payback order.  We are frequently told by defence agents and the authors of 
social enquiry reports that a short period in custody has been a salutary 
lesson for the offender.  Short periods in custody are clearly of use.  As a 
means of dealing with breaches of court orders, as a sharp reminder to some 
offenders of the consequences of breaking the law for repeated offending 
when all else has been tried, or to give the public some measure of relief from 
their activities, short prison sentences have a purpose.   
 
Amendments to the Custodial Sentences and Weapons (Scotland) Act 2007 
(clause 18) 
2.32.  We attach and adopt our response in 2006 to the consultation 
document on the Custodial Sentences and Weapons (Scotland) Bill.  Apart 
from the creation of short-term custodial and community sentences, the 
abolition of custody-only sentences and consequential amendments, the 
Custodial Sentences and Weapons (Scotland) Act 2007 is not altered.  Our 
response then is as relevant now as it was. 
 
2.33.  There will be three types of sentence of imprisonment: short-term 
custody and community sentences, other custody and community sentences, 
and life sentences.  A short-term prisoner will be automatically released from 
prison after one-half of the whole sentence and will be on community licence 
for the remainder of the sentence (new s. 5 of the 2007 Act).  A prisoner 
serving any other custody and community sentence will normally be released 
after serving the custody part of the sentence (unless the Scottish Ministers 
determine that the offender would be likely to cause serious harm to a 
member of the public) and on community licence for the remainder (s. 11 of 
the 2007 Act).  Life prisoners must be released on life licence after the end of 
the punishment part unless the Parole Board determines that the prisoner 
would be likely to cause serious harm to a member of the public (ss. 22 and 
23 of the 2007 Act). 
 
2.34.  We note that a short-term custody and community prisoner will now not 
be a person serving a sentence of less than four years, but a person serving a 
sentence for less than the period prescribed by Scottish Ministers by statutory 
instrument.  Thus, the meaning of a short-term sentence may vary from time 
to time, the period no doubt being determined by such factors as the size of 
the prison population.  From paragraph 75 of the Policy Memorandum we 
glean that it may be presently intended that the period may be any sentence 
of less than 12 months.   
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2.35.  Section 6 of the 2007 Act, which deals with the length of the custody 
part, applies only to custody and community sentences of a term of at least 
the prescribed period.  Accordingly, it would appear that when the court 
imposes a short-term custody and community sentence, it simply imposes a 
sentence of imprisonment of X months; if that is less than the prescribed 
period, the prisoner will serve half of it in prison.  Under section 6, if the court 
imposes a sentence of imprisonment of at least the prescribed period other 
than a life sentence, the court must specify the custody part of the sentence.  
The custody part of any such custody and community sentence normally will 
be half of the sentence (but in certain circumstances may be more though not 
more than three-quarters).  There is also the possibility of the offender being 
released even earlier on either sentence under curfew licence, a topic to 
which we now turn. 
 
2.36.  With the repeal of Part 1 of the Prisoners and Criminal Proceedings 
(Scotland) Act 1993, and section 3AA in particular, when the 2007 Act comes 
into force, the curfew licence provisions of the 2007 Act (ss. 47-49) will apply 
as amended by the current Bill.  They will replace, in name, the home 
detention curfew.  This will mean that a prisoner may be released on curfew 
licence (a) where the sentence  (we assume this means the whole sentence) 
is three months or more and (b) after the later of the greater of one-quarter or 
four weeks of the sentence, or before the day 166 days before the expiry of 
one half of the short-term sentence or the custody part of any other custody 
and community sentence, and (c) in any event, only before the day 14 days 
before the end of one-half of the short-term sentence or the custody part of 
any other custody and community sentence.   These provisions are similar to 
those in the 1993 Act and, again, the Scottish Ministers may alter the periods 
of time mentioned (s. 47(9)(b) of the 2007 Act). 
 
2.37.  It hardly makes public sentencing decisions of the courts clear to the 
public or enhances its confidence in the system, if the public has no idea what 
the time served will be and if the actual time served bears no resemblance to 
sentence imposed in public by the court.  It involves an unseen, 
unaccountable exercise of executive discretion in contrast to public 
sentencing in open court. 
 
2.38.  We note that the judges will be required under section 8 of the 2007 Act 
to provide a report to the Scottish Ministers about the offender and the 
circumstances of the case as it considers appropriate in every custody and 
community sentence other than a short-term sentence.  If this means every 
sentence of 12 months or more, this will be a very onerous and time-
consuming obligation on the courts.    
 
2.39.  It would appear that, if a short-term custody and community prisoner 
commits an offence punishable by imprisonment while on community licence, 
it will not be possible, as at present, to sentence that person to serve the 
portion of his sentence remaining from the commission of the offence to the 
expiry of his or her community licence.   This is because of the repeal of 
section 16 of the 1993 Act and the fact that there is no substituted provision.  
In relation to any other custody and community prisoner, the Scottish 
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Ministers must recall the licence if the person is not of good behaviour: s. 37 
of the 2007 Act.  We are of the view that the courts should continue to be able 
to return offenders to prison to serve the unexpired portion of a sentence 
when convicted of committing an offence after early release and during the 
period of the unexpired portion. 
 
Voluntary intoxication by alcohol (clause 24) 
2.40.  It is already the common law that intoxication is not generally an 
excuse. The Policy Memorandum states (para. 103) that the statutory 
provision is to “make it clear to offenders and the courts”.  Offenders, and, 
most certainly, we, already know; we do not need to be told.   
 
2.41.  We do not think it serves any useful purpose to state this as a 
mandatory and inflexible rule of law.  If, for example, someone’s voluntary 
alcoholic drinks have been spiked with stronger liquor, and he or she then 
commits a breach of the peace, why should not that intoxication (if the court is 
satisfied of it) be taken into account by way of mitigation? 
 
2.42.  We do not think it wise for the law not to take account of intent or at 
least knowledge.  We do not understand why the usual legal concept of 
“knowingly” is not used.  We think that the expression used should be 
“knowingly and voluntarily consumed alcohol”.  
 
3.  Part 2 - Criminal law 
 
Serious organised crime (clauses 25 – 28) 
3.1.  We are not clear that the offence of being involved in serious organised 
crime adds anything to the substantive crimes for which persons may 
currently be prosecuted or to the sentence that could otherwise be imposed.  
Court time will be taken up unnecessarily. 
 
3.2.  We note that, whereas a crime of conspiracy could attract a sentence of 
life imprisonment, the new statutory offence of being involved in serious 
organized crime under clause 25 attracts a maximum sentence of only 10 
years’ imprisonment and directing it attracts a maximum of 14 years. 
 
3.3.  The definition of serious organized crime in clause 25 is very wide and 
vague.  Thus, if two people agree to steal a meat pie from a shop to give it to 
a starving beggar, they commit the crime of being involved in serious 
organised crime.  This is because the beggar will have received a material 
benefit. 
 
3.4.  Having regard to the wide definition, the offence of failure to report 
serious organised crime under clause 28 is a frightening prospect.  It is of 
some concern that a person may unwittingly fall foul of this provision. 
 
3.5.  It is not always appreciated that courts can take aggravating 
circumstances into account in sentencing without there having to be a 
statutory aggravation as in clause 26.  There may be a desire for statutory 
aggravations for statistical purposes, but they are not necessary.   
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4.  Part 3 – Criminal procedure  
 
Prosecution of children (clause 38) 
4.1.  We note the proposed raising of the age for prosecution of children from 
8 to 12.  This change will have no significant impact on the work of the Sheriff 
Court.  
 
Witness statements (clause 40) 
4.2.  This clause provides for a witness, who has not seen a statement he or 
she has made, to see it before giving evidence.  Contrary to the implication of 
paragraph 203 of the Policy Memorandum, some witnesses do see their 
statements before giving evidence, accordingly we accept the policy objective 
of fairness.  It must be recognized, however, that having seen the statement 
before giving evidence may be used as a criticism of credibility.  We have 
more to say about witnesses seeing their statements during the trial in 
paragraphs 5.2 – 5.7 below. 
 
Breach of undertaking (clause 41) 
4.3.  We understand the wish to put breach of undertakings on the same 
statutory basis as breach of bail.  We note that the penalties will be the same.  
There is, however, this distinction between bail and the proposal in the Bill.  
Under section 25 of the 1995 Act, the court must explain the effect and 
consequences of breach of bail conditions to the accused in ordinary 
language and the accused must be given a written explanation of all that in 
ordinary language.  There is no such requirement currently under, or 
proposed in this Bill by amendment to, section 22 of the 1995 Act under which 
provision the accused is released on an undertaking by a police officer.  If a 
person is to be liable to the same penalty for breach of an undertaking as for 
breach of bail, we think that the same explanations must be given.  Section 22 
should be amended accordingly. 
 
Bail condition for identification procedures etc. (clause 43) 
4.4.  The usual condition imposed by a court is to attend an identification 
parade on being given 48 hours notice.  If “reasonably instructed” in this 
provision includes “reasonable notice”, this provision would accord with 
current practice. 
 
Disclosure of convictions and non-court disposals (clause 52) 
4.5.  Fixed penalties do not appear on someone’s record as a previous 
conviction.  For that reason, and because sometimes it may be more of a 
hassle to challenge it, a fixed penalty is paid (sometimes the notice is not 
received but becomes payable).  The basis on which a fixed penalty is paid or 
becomes payable may, therefore, be different from that of a conviction.  It may 
not be appropriate, therefore, to treat a fixed penalty as if it were a conviction 
for the purposes of sentencing. 
 
Time limits for lodging certain appeals (clause 53) 
4.6.  The time limit for an appeal against a decision at a first diet is to be 
increased from two to seven days.  We are not in favour of this proposal for 
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the sheriff court.  Under section 66(6) of the 1995 Act, a first diet must be held 
not less than 10 days before the trial diet (and not earlier than 15 days after 
service of the indictment).  Both the first diet and the trial diet are fixed at the 
time the indictment is served on the accused.  The first diet is usually held 14 
days before the trial diet.  It is common for there to be a continued first diet 
within seven or even a few days of the trial diet.  Increasing the time limit to 
seven days would mean that the accused could seek leave to appeal against 
a decision made at a continued first diet on the day of the trial diet or later.  
Witnesses (possibly vulnerable witnesses) and jurors cited to attend for the 
trial diet will, to say the least, be inconvenienced, the trial will be postponed 
and the court programme will have to be re-written.  Furthermore, by 
extending the time limit, it will be less likely than before that leave to appeal 
would be granted. The purpose of the two-day time limit was because, and to 
ensure that, any appeal could be dealt with expeditiously without interfering 
with the date of the trial. 
 
4.7.  The situation in the High Court is different.  A trial diet is not fixed in the 
High Court until the preliminary diet: s. 72A(1) of the 1995 Act.  There may be 
more than one preliminary diet.  It is possible, therefore, for a decision to be 
made on a preliminary issue before a trial diet is fixed in the High Court.  A 
seven-day rather than a two-day time limit is, therefore, unlikely to affect a trial 
diet in the High Court.  In the sheriff court, on the other hand, an increase in 
the time limit could seriously disrupt the course of justice.   
 
Crown appeals (clauses 54 – 57) 
4.8.  These provisions in relation to jury trials are claimed to enhance public 
confidence.  We fear that they will have the reverse effect.  By allowing for 
appeals during a trial, trials will take longer (they will seem to be never 
ending), and the practical difficulties of keeping jurors waiting and available 
will result in aborted trials.  
 
Submissions as to sufficiency of evidence (clause 54) 
4.9.  At present the defence may make a submission of no case to answer at 
the end of the prosecution case under section 97 of the 1995 Act.  That 
submission is restricted to the sufficiency of the evidence.  At the end of all 
the evidence the defence may make a common law submission that is not so 
limited to persuade the judge to withdraw some or all of the indictment from 
the jury, to amend or reduce a charge or to make some other direction.  The 
proposed new section 97A of the 1995 Act does not interfere with the no case 
to answer submission.  The Policy Memorandum states (para. 273) that the 
purpose of this new section is to replace the common law submission with a 
statutory submission (see s. 97A(3)) but that it is not intended to implement 
the Law Commission’s recommendation to include a submission that no 
reasonable jury properly directed could convict (paras. 284-286).  The 
proposed new section 97A(2) is not the common law submission in statutory 
form, and subsection (2) is, therefore, not co-extensive with a common law 
submission.  We are relieved to see that it will remain possible for the defence 
to make a common law submission that  no reasonable jury properly directed 
could convict.  For example, it would remain possible to make a submission of 



CJL85 

12 

oppression of the kind mentioned in HM Advocate v. McGill, 1997 S.L.T. 
1156, 1159L; 1997 S.C.C.R. 230, 239E.  Subsection (3) would not exclude it.   
 
4.10.  It is not clear why it is provided in proposed new section 97C of the 
1995 Act that the judge must direct the prosecutor to amend the indictment 
when a successful submission to have it amended is made.  The present 
position is that the judge directs the jury.  We do not see why that should not 
remain the position.  It is right that this be so because it is the judge who has 
made the decision, not the prosecutor. 
 
Prosecutor’s right of appeal (clause 55) 
4.11.  It is proposed to give the prosecutor a right of appeal against a 
submission of no case to answer under s. 97, a statutory submission under s. 
97A and against decisions on admissibility of evidence during a trial 
(proposed new ss. 107A and 107B).  An appeal against a decision on 
admissibility will be exercisable only with leave.  The prosecutor is to have a 
right to appeal without leave against decisions under sections 97 and 97A if it 
is practicable for it to heard (an expedited appeal).  Where the right of appeal 
is sought to be exercised, and even where leave is granted, there are the 
further hurdles of ascertaining whether it is practicable for the appeal to be 
heard during an adjournment of the trial and, even if it is apparently, the court 
deciding whether the appeal should be heard during that adjournment:  
proposed new s. 107D. 
 
4.12.  We have very serious concerns about the effect these provisions, 
exercisable before the verdict of the jury, will have.  The proposals go too far 
in redressing any perceived imbalance of unfairness to the Crown.  They fail 
to recognize the realities and practicalities of jury trials.  They will result in 
substantially increased cost of jury trials to the public purse.  The suggestion 
in paragraph 292 of the Policy Memorandum that these reforms will improve 
the law at a low overall cost is questionable.  
 
4.13.  If it is thought desirable to give the prosecution equal rights of appeal 
with the accused, it could be given a right of appeal exercisable at the 
conclusion of the trial (though it would be necessary to face up to the difficulty 
of the Crown having a right of appeal against an acquittal by a jury).  If the 
prosecutor is to have these rights, why not the accused?  The defence has 
and is to be given no equal right of appeal before the jury verdict (it cannot 
appeal until sentence has been passed).  The proposed provisions give the 
prosecution greater rights than the accused, could prejudice a fair trial under 
article 6 of the European Convention of Human Rights, and will disrupt, delay 
and extend the course of justice. The principles of fairness, finality, certainty, 
expedition rather than delay in trials, and the rule against double jeopardy 
must trump the Crown being given greater rights than the accused. 
 
4.14.  It is stated in paragraph 278 of the Policy Memorandum that it is not 
anticipated that these rights of appeal without leave will be used except in a 
very limited number of cases.  One generally finds that if a person is given a 
power, it will be exercised.  Interested parties in individual cases may lobby 
the prosecutor to exercise that power.  Unless the Lord Advocate is to give a 
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direction to prosecutors to exercise the right of appeal only in exceptional 
circumstances, it will be sought to be used often. 
 
4.15.  We cannot have trials peppered with interruptions for consideration of 
appeals.  It will lead to a nightmare that criminal justice can do without if the 
court makes a decision that the prosecutor does not like.  No doubt the 
prosecutor will want an adjournment to consider whether to appeal or ask for 
leave to appeal.  If leave is to be sought, there will be further delay while there 
is argument in court about whether leave should be given.   Then the court 
has to adjourn to discover whether there is the remotest chance of an appeal 
being heard expeditiously.  Then the court has to hear argument about 
whether, even if an appeal can be heard expeditiously, there should be a 
further adjournment for it to be heard.  Then the judge has to write a report for 
the appeal court.  Then there has to be an adjournment for the appeal to be 
heard.  After that the parties will require time to consider the consequences of 
the result of the appeal on how to present their cases.  This process will take 
at least two days, assuming that the appeal can be heard immediately.  After 
that, if there are any of the jurors – and witnesses - still around, the trial can 
be resumed.   
 
4.16.  While all this is going on, what are the jurors to do, as they will not be in 
court while all this is going on?  Are they to sit around waiting in the jury room 
or at home?  Can they return to work meanwhile; if so can they all be got 
back?  It is difficult enough to keep jurors contented and to avoid them 
becoming frustrated and irritated at frequent disruptions and adjournments, 
without such additional delays.  A two–day trial will inevitably become a five-
day trial.  It is in the realms of fantasy to expect jurors to keep themselves 
available while the prosecutor goes off at intervals for days to appeal 
decisions he or she does not like during a trial. 
 
4.17.  One redeeming feature is that proposed new section 107D(2) of the 
1995 Act permits the court to refuse to allow an appeal that the prosecutor 
has of right or even where leave has been granted.  It appears that the court 
at first instance may refuse to allow the appeal to be heard even if it can be 
heard expeditiously.  It is not at all clear on what ground the court may refuse 
it.  We would like to point out that the High Court is unlikely to be able to hear 
these appeals expeditiously: it has such a burden of work that it finds it 
difficult to hear appeals on preliminary issues from the sheriff court at first 
diets expeditiously. 
 
4.18.  In proposed new section 107D(6), it appears to be thought that it is a 
simple matter, if an expedited appeal is successful, of sending the case back 
for the trial to proceed.  There will, of course, be the problem of getting 
everyone back together again, including the jurors, to which we alluded in 
paragraphs 4.15 and 4.16 above.  There could be prejudice to the accused, 
for example, resulting from a break in the flow of the evidence or evidence in 
chief and cross-examination being separated by a period of days. 
 
4.19.  Proposed new section 107F is somewhat curious.  If the Crown, for 
example, appeals as of right (i.e. without leave) against a decision to delete 
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part of the circumstances in an indictment but the decision does not result in 
an acquittal by the trial judge of a charge, the court must desert the diet pro 
loco et tempore in respect of that charge, i.e. reserving the right of the 
prosecutor to raise it afresh, subject to the appeal court’s refusal under s. 
107F(4).  The trial is to proceed in relation to anything else.   
 
5.  Part 4 – Evidence 
 
5.1.  The provisions in this Part follow on from consultation documents 
published in 2006 and 2008.  We have observations to make about one issue 
in these provisions. 
 
Witness statements: use during trial (clause 62) 
5.2.  There are at present four situations in which prior statements of 
witnesses other than the accused may be used during a trial.  One is where 
the evidence of the witness is inconsistent with a prior statement (s. 263(4) of 
the 1995 Act).  The purpose is at least to challenge the credibility and 
reliability of the witness and also in the hope that the witness might accept the 
truth of the prior statement.  Any part of the prior statement becomes 
evidence only in so far as the witness accepts it to be the truth.  The second is 
where the witness adopts a prior statement in a document of which the 
witness was the originator as his or her evidence in court (s. 260).  The third is 
where a witness cannot remember everything, accepts that he or she made a 
prior statement to someone and accepts that if he or she said what he or she 
is alleged to have said, it must be the truth.  In that case the person to whom 
the statement was made may give evidence of it and it becomes part of the 
evidence of the witness: Jamieson v. HM Advocate, 1994 J.C. 251; 1994 
S.C.C.R. 610.  The fourth is where the statement was recorded by the witness 
at the time of the incident to which it relates and is used to refresh the 
memory of the witness. 
 
5.3.  In Hughes v. HM Advocate, 22nd January 2009, XC268/07, at para. [13], 
the Appeal Court stated that “the starting point in all criminal trials remains 
parole evidence.  To put a written statement before a witness for the purpose 
of leading him in chief is clearly unacceptable and before, therefore, reference 
is made to any written statement the purpose of doing so should be clear.”   
 
5.4.  The proposed new section 261A of the 1995 Act would permit the court 
to allow a witness, while giving evidence, to refer to any prior statement he or 
she made.  The section does not explain the purpose of doing so or if there 
are any limitations other than that the court has a complete discretion whether 
to allow the witness to look at it.  The provision is not limited to statements 
made at the time of the incident to which the statement relates.  It is an 
extension of the fourth rule mentioned in paragraph 5.2 above.  It is clearly 
related to clause 40 which permits a witness, before giving evidence, to see a 
statement he or she made.  It appears that it is to be permitted as an aide 
memoire.  
 
5.5.  The Policy Memorandum states (para. 205) that the provision is intended 
to allow prosecution witnesses to refer to their statements “in the same way 
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as police witnesses have long been assumed to be able to consult their 
notebooks” (emphasis added).  The proposed new section is not limited to 
prosecution witnesses; there would be no justification for limiting it to 
prosecution witnesses.  There is no assumed improper or unfair advantage 
given to certain witnesses such as police officers.  The common law is that 
any witness can refer to a statement or notebook (a) if he or she recorded that 
statement himself or herself, (b) if he or she did so at the time of the incident 
to which it refers and (c) for the purpose of confirming something or checking 
something forgotten.    It is one thing to allow a witness to read a statement 
before giving evidence, it is quite another to extend the rule just mentioned to 
include a witness refreshing his or her memory from a statement made at any 
time.  We do not wish evidence in chief of a witness to consist of the answer 
to the question “Is that your evidence contained in that statement?”  It will be 
recalled from what we said at paragraph 4.2 above that being given the 
opportunity to look at the statement will not make the witness immune from 
being challenged on credibility and reliability.    
 
5.6.  If the common law position is to be extended, then the statement should 
at least be one that complies with the recommendation of Lord Coulsfield in 
his Review of the Law and Practice of Disclosure Proceedings in Scotland at 
paragraphs 10.6.1 and 10.8, i.e., that it is signed by the witness when made, 
and, we think, having been read by the witness when made.  This has not 
been followed up in the proposed provision.   
 
5.7.  We think that this provision in clause 62 will lead to a number of appeals 
to define its parameters, possibly even under the proposed new section 107B.  
 
6.  Part 6 – Disclosure 
 
6.1.  This Part contains detailed, complicated and time-consuming rules about 
disclosure that will further delay trials.  The Crown already has difficulty 
providing disclosure in time for first diets, intermediate diets and even trial 
diets. 
 
6.2.  No doubt the rules will provide a paper trail so that in any audit, perhaps 
after a challenge, it can be ascertained whether the rules have been followed. 
The trouble with detailed statutory rules of this kind is that they can result in 
the letter of the law being followed while the spirit of it gets lost sight of. 
 
Meaning of “information” (clause 85) 
6.3.  We note from the terms of subsection (1) and (2) of clause 85, perhaps 
to preserve the sanctity of the precognition and to protect the victim 
statement, that these documents are not themselves “information”, but that 
the contents of them are. 
 
Provision of information (clauses 86 – 93) 
6.4.  As soon as practicable after the accused appears on petition or 
indictment, the prosecutor must serve a notice on the investigating authority 
requiring it to send, as soon as practicable, schedules listing all relevant 
information for or against the accused, categorising the information as 
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sensitive, highly sensitive and non-sensitive and giving a brief description of 
each item of information (cl. 86).  Whenever further information comes to light, 
this exercise must be repeated in respect of it.  The prosecutor may challenge 
the categorisation and require the investigating authority to change it.  As 
soon as practicable after the accused appears on petition or indictment, or 
pleads not guilty on summary complaint, the prosecutor must disclose the 
information of the kind mentioned in clause 89(3) to the accused, and has a 
continuing duty to do so as more relevant information comes to light (cl. 90).  
In relation to solemn proceedings, the prosecutor must also disclose the 
schedules of information which are categorised as non-sensitive. 
 
6.5.  We foresee delays created by information having to be categorised, the 
information having to be described, and with inevitable arguments between 
the prosecutor and the investigating authorities over the correct 
categorisation.  While the prosecutor has to disclose to the defence all 
information within the meaning of clause 89(3), under clause 93 it has only to 
disclose a schedule of information falling within the non-sensitive category.  It 
is not clear from the statutory provisions why there is a need for two 
categories of sensitive information.  There is no hint of it in Lord Coulsfield’s 
Review of the Law and Practice of Disclosure Proceedings in Scotland or in 
the subsequent consultation paper, or analysis of the responses and next 
steps document. 
 
Orders restricting disclosure etc. (clauses 102 – 113) 
6.6.  In a democratic society such provisions are likely to be regarded as 
disturbing.  We anticipate time taken up with challenges under the European 
Convention of Human Rights. 
 
6.7.  If disclosure of information would be likely to cause serious injury or 
death, obstruct or prevent the prevention, detection, investigation or 
prosecution of crime or causes serious prejudice to the public interest, the 
prosecutor may apply to the court for non-disclosure.  The prosecutor may 
also apply for an order not to tell the accused about the application for non-
disclosure (a non-notification order) and for the accused not to be to be 
allowed to attend or make representations at the application for non-
disclosure (an exclusion order) or simply for an order for the accused not to 
be allowed to attend or make representations at the application for a non-
disclosure order (exclusion order only).  If the prosecutor applies for a non-
notification order, the accused is not even allowed to attend or make 
representations at it either. 
 
6.8.  The tests for granting non-notification and exclusion orders are lower 
than that required for a non-disclosure order: in relation to public interest, it is 
simply whether “it is not in the public interest that the nature of the information 
be disclosed”, instead of “likely to cause serious prejudice to the public 
interest”.  We are not clear why the test is lower for non-notification and 
exclusion orders. 
 
6.9.  We note that there is provision for the appointment of special counsel if 
the court considers it necessary to ensure that the accused receives a fair trial 
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(cl. 107).  We think that such an appointment may be inevitable for an 
application for a non-notification order, an exclusion order or a non-disclosure 
order where either of the first two has been granted.  The task of special 
counsel will be difficult because he or she will not be familiar with the details 
of the defence case and because the accused is not to be made aware of the 
contents of these applications (cl. 113(4)). 
 
Defence statements (clauses 95 and 95) 
6.10.  Lord Coulsfield, in paragraphs 7.7 and 7.8 of his Review, suggested 
voluntary defence statements for the purposes of helping the Crown identify 
information that the defence wished to have.  The proposal in the Bill in 
solemn proceedings goes much further and new section 70A of the 1995 Act 
states that the accused must state his defence to the indictment at least 14 
days before the first diet in the sheriff court.  It was never intended that the 
defence statement was to be anything more than to assist in the disclosure 
process and to provide a means for the accused to seek specific information. 
 
6.11.  There is no time limit for the prosecutor to disclose any information; the 
prosecutor is required only to do so “as soon as practicable”.  A first diet must 
be held no less than 15 days after service of the indictment (s. 66(6) of the 
1995 Act).  Accordingly, firstly, if the first diet was on the fifteenth day, an 
accused would have one day to prepare and lodge a defence.   That does not 
meet the object of fairness mentioned in paragraph 468 of the Policy 
Memorandum.  Secondly, while it is said at paragraph 265 of the Policy 
Memorandum that, in order properly to consider whether to appeal certain 
decisions, parties need seven rather than two days, it is not clear why it is 
regarded as legitimate to envisage almost no time at all for an accused to 
consider and lodge a defence. 
 
6.12.  The accused could find himself in the position of having to lodge a 
defence to the indictment, not simply a request for information, before the 
prosecution has provided any information about the prosecution case, or 
anything relevant to the defence, through disclosure.  As we have indicated in 
paragraph 8.1, the Crown has difficulty in providing disclosure of the 
prosecution case in time for first diets and trial diets.  If the prosecution has 
not disclosed its case, how and why is the accused to state a defence?  It will 
no doubt be regarded as repugnant to our legal system that an accused must 
state a defence before the prosecution has disclosed its case.  It is contrary to 
the principles of our law, the right to silence and article 6 of the European 
Convention of Human Rights.  It is unnecessary to achieve the object of 
assisting the Crown to disclose information that the defence wants.  We 
foresee challenges and difficulties in the conduct of trials. 
6.13.  What is to happen when, having lodged a defence after the prosecutor 
discloses the prosecution case or more of it, and the accused changes his 
defence?  Is the accused to be able to be cross-examined on it?  Is the 
accused to be denied cross-examining on a point not in the defence 
statement?  All this would be contrary to the proper purpose of lodging the 
defence statement. 
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6.14.  We note, fortunately, that there is to be no requirement on the accused 
to lodge a defence in summary proceedings: it is entirely voluntary under 
clause 95.  There may, however, be consequences for not doing so. 
 
6.15.  While there are no direct sanctions for the accused not lodging a 
defence (and there could not be), there are consequences in solemn 
proceedings.  The first consequence appears to be that the prosecutor may 
not have to try so hard to make further disclosure.  While there is a continuing 
duty on the prosecutor to disclose until the end of the proceedings under 
clause 90, the further duty to review all relevant information for or against the 
accused only arises if the accused lodges a defence: see cl. 94(1) (solemn) 
and cl. 95(3) (summary).  There is a danger that if the accused does not ask 
for a document or does not disclose a defence to which there is relevant 
information, that the information may be overlooked.  There will continue to be 
delays and arguments, or aborted trials, because of apparent non-disclosure. 
 
6.16.  The second consequence appears to be the intention that, in order to 
get information it wants, the defence has to state in the defence what 
information disclosed.  Since commission and diligence for the recovery of 
documents will be available, however, this consequence may be less 
damaging. 
 
6.17.  We would be concerned if there were to be a third consequence in that 
any grant or continuation of legal aid were to be affected.  That would result in 
delay in, and longer, trials. 
 
6.18.  In relation to summary proceedings, the defence statement may be 
lodged at any time up to the conclusion of the proceedings.  This means that it 
could be lodged at the beginning of or during the trial.  This will result in 
postponements of trials.   Even if lodged as early as the intermediate diet, 
there will be an increase in postponements. 
 
7.  Part 7 – Mental disorder and unfitness for trial 
 
7.1.  We note that this Part follows substantially the recommendations of the 
Scottish Law Commission in its “Report on Insanity and Diminished 
Responsibility” in 2004.  We support the proposals in the Bill in principle.  We 
support the wider definition of “mental disorder” using the definition in section 
328 of the Mental Health (Care and Treatment) (Scotland) Act 2003. 
 
Criminal responsibility of persons with mental disorder (clause 117) 
7.2.  We are not sure if the proposed new section 51B(3) of the 1995 Act in 
clause 117 of the Bill, achieves the object, stated in paragraph 534 of the 
Explanatory Notes, with the greatest clarity.  That object is that intoxication 
will not preclude a defence of diminished responsibility provided that there is 
an independent basis for the plea.  We are aware that the provision is as 
proposed in the draft Bill in the Scottish Law Commission report.  In the 
proposed section 53B(3)(b) of the 1995 Act, it might be better if the word “it” 
were replaced by “abnormality of mind”.  
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Unfitness for trial (clause 119) 
7.3.  We note the removal of the requirement of the evidence of two medical 
practitioners in section 54(1) of the 1995 Act in clause 119(2)(a)(i) of the Bill, 
and the wider statutory test of “mental or physical condition” in the new 
section 53F(1) of the 1995 Act in clause 119(1) of the Bill.  While accepting 
the appropriateness of this, we simply wish to record that we anticipate more 
applications to the court and more protracted proceedings as a result. 
 
1st May 2009 
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RESPONSE BY THE SHERIFFS’ ASSOCIATION 
TO THE CONSULTATION DOCUMENT: 

SENTENCING GUIDELINES AND A SCOTTISH SENTENCING COUNCIL 
 
The Sheriffs’ Association welcomes the opportunity to respond to this 
consultation document. The Sentencing Commission Report published in 
August 2006 recognised that 96% of sentences imposed in Scotland are 
imposed in the summary courts and, when account is also taken of sentences 
imposed in the sheriff courts under solemn procedure, only around 2% of 
sentences imposed in Scotland are imposed in the High Court.  The Sheriffs’ 
Association, representing the body of the judiciary, which imposes the vast 
majority of sentences, considers it is uniquely placed to respond to the 
proposals in this consultation document. 
 
We are concerned that the proposals proceed in the absence of any evidence 
that there exists any inconsistency in sentencing or lack of public confidence 
in the system of sentencing. The Sentencing Commission did not commission 
independent research to establish if there existed any inconsistency in 
sentencing and recorded that research into inconsistency in sentencing in 
Scotland is virtually non-existent.   The Sheriffs’ Association therefore 
considers that before any proposals are introduced proper independent 
research needs to be carried out to establish whether or not there is any 
significant inconsistency in sentencing in Scotland.   
 
The Sheriffs’ Association believes the current procedure for dealing with any 
sentences that are imposed outside the normal parameters is effective and 
commands respect. Any sheriff, or other judge, subject to an appeal against 
sentence has to give cogent reasons for the decision made and, if that 
reasoning does not stand up to scrutiny, the sentence will be reduced, or 
increased.  
 
We do not accept that the solution to those cases where a sentence falls 
outside the recognised parameters is by way of the burdensome and, we 
suspect, expensive bureaucracy that will be the result of these proposals. 
   
The consultation document at paragraph 1.1, quotes the late Lord Macfadyen 
that, 
            “a perception of inconsistency in sentencing is likely to lead to a loss 

of public confidence in the criminal justice system”. 
 
The consultation document leaps from that hypothesis to the conclusion 
expressed at paragraph 1.5, that because sentencing works on an individual 
case basis, supplemented by recognised sources relied upon by judges, the 
public do not understand the sentencing process, or the reasons behind 
decisions and states that,   
 “This has helped to create a common perception that sentencing in our 

courts is inconsistent which, consequently, has had a negative effect 
on confidence in the criminal justice system”. 
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No evidence is produced to support these claims.   They are contradicted at 
paragraph 1.7 where it is recorded that particularly amongst practitioners the 
view is held that sentencing is not inconsistent but is dealt with on an 
individual basis.  The Sentencing Commission found little empirical evidence 
to support the view that there was widespread inconsistency in sentencing in 
Scotland.   
 
The Sheriffs’ Association is concerned that, in the absence of any evidence to 
support the notion that there exists widespread inconsistency in sentencing 
which require guidelines to be introduced, the aim of this policy is more to do 
with Government concerns over a rising prison population and thereby to 
interfere with judicial independence by limiting the number of offences which 
merit a sentence of imprisonment.  We note in paragraph 1.10 the comment 
that sentencing decisions are not made in isolation but have consequences 
for other parts of the criminal justice system which have to implement the 
sentence.  That comment is open to the interpretation that in imposing a 
sentence the judiciary should take account of the impact on the Scottish 
Prison Service of sentencing an offender to custody.  In our view it is essential 
that the judiciary remain free to impose the appropriate sentence for the 
offence committed, regardless of the impact that sentence may have on the 
prison population.  Any attempt to influence any sentencing decision in that 
way would be an attack on judicial independence. 
 
While the consultation document claims to recognise that sentencing is a 
complex matter and has become more complicated, as a result of legislation 
and decisions of the Appeal Court in recent years, what is proposed will, in 
the view of the Sheriffs’ Association, make sentencing even more complex.  
The proposals will also, in our view, have a significant impact on judicial, 
particularly shrieval, resources. 
 
 It is proposed in paragraph 1.13 that where any sentence is outwith the range 
provided by the guidelines the judge has to explain in full the reasons for 
departing from the guidelines.  Those reasons have to be given at the point of 
sentencing, see paragraph 2.11. 
 
The impact of the proposals on court time will be considerable particularly in 
the sheriff court.  It is not uncommon for a sheriff in a busy court to impose in 
excess of 50 sentences a day.  In addition to all the factors which that sheriff 
already has to take into account before imposing any sentence it is proposed 
that guidelines will also have to be consulted before sentencing.  That will be 
time consuming and will have to be taken into account in every case.  It will be 
impossible to do so without allowing for out of court preparation time. 
Moreover, since a departure from the guidelines will require the judge to state 
full reasons for doing so at the point of sentencing, it is envisaged the court 
will have to adjourn to allow that judge to prepare his statement. That will 
have an impact on the number of cases it will be possible to deal with in a 
day. The cumulative effect of these proposals will result in the need for 
additional judicial resources to cover the additional courts that will be required 
to dispose of business, or current targets for disposal of cases will be greatly 
exceeded. 
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While the Sheriffs’ Association remains opposed to the introduction of 
sentencing guidelines we wish to comment on the proposed model for any 
Sentencing Council, which will draft such guidelines. 
 
While the Sentencing Commission referred to the existence of sentencing 
guidelines in other jurisdictions, such as England and Wales, some USA 
States and countries in Western Europe the consultation document has 
rejected those in favour of the New Zealand model.  We have reservations 
about the reasoning behind that choice.  The consultation document explains 
that the creation of a Sentencing Council in New Zealand was due to concern 
over “a burgeoning prison population” as a result of which its Sentencing 
Council has to prepare a statement on the likely impact of sentencing 
guidelines on the prison population. The Sheriffs’ Association is concerned 
that the preference for the New Zealand model may lie in a desire to achieve 
a reduction in the prison population.  For the reasons already stated we 
consider attempts to achieve that end by means of sentencing guidelines is a 
potential threat to judicial independence. 
 
The consultation document goes on to argue that the New Zealand model is 
attractive because of New Zealand’s similarity to Scotland in terms of 
population and its legal system.  We do not find these arguments convincing 
as a reason for adopting the New Zealand model.  It seems to us that any 
model which is adopted should be one from a country with a strong 
connection with Scotland in terms of suffering from the same social and 
cultural problems which lead to offending.  New Zealand does not satisfy that 
criteria. 
   
While New Zealand has a population of 4.5 million it has an economy based 
on agriculture and tourism.   We are not aware of New Zealand being a 
society that suffers from the effects of binge drinking, a drugs culture, a 
culture of carrying weapons or of gang culture, and the crimes committed as a 
result thereof.  These problems are prevalent in Scotland and underlie the 
commission of a considerable number of offences.  In our view a more 
appropriate model is to be found in that of England and Wales, which has 
similar social problems to that of Scotland.   
   
It is also of concern that the New Zealand model was introduced as recently 
as November 2007 by the New Zealand Sentencing Council Act, and its 
effectiveness, or otherwise has not been tested.  Indeed we believe that, 
following the recent election in New Zealand leading to a change in 
Government, the Sentencing Council may be abolished.  It is understood the 
new Government does not agree with the Sentencing Council’s aim of 
reducing sentences by 25%, and intends to divert the $1.5 million funding for 
the Sentencing Council into providing services for victims of crime. 
 
We note that the Sentencing Council in New Zealand has a minority of judicial 
members.  The Sheriffs’ Association is opposed to any Sentencing Council 
which does not have a majority of judicial members.  As the consultation 
document points out in paragraph 3.1 the composition of the membership of 
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any Sentencing Council is important since those who have to comply with the 
guidelines have to have confidence that the guidelines are drawn up by those 
with the appropriate expertise, experience and skills. The Sheriffs’ Association 
is of the view it is unlikely that the shrieval branch of the judiciary would have 
confidence in any Sentencing Council that did not have a majority of judicial 
members.  
 
If a Sentencing Council is to be introduced it would be appropriate, in our 
view, to adopt a similar membership to the structure in England and Wales set 
out in Annex B of the consultation document, which has a majority of judicial 
members.   
 
The Sheriffs’ Association however remains opposed to the proposal that a 
Sentencing Council be created to draft sentencing guidelines.  If sentencing 
guidelines are to be introduced, which for the reasons stated we are 
convinced are unnecessary, we prefer the model recommended in 2006 by 
the Sentencing Commission, chaired by the late Lord Macfadyen.  It 
recommended that a sentencing advisory body, the Advisory Panel on 
Sentencing in Scotland (“APSS”) be created to frame draft sentencing 
guidelines with the adoption, or otherwise, of those guidelines being ultimately 
a matter for the Appeal Court.  That recommendation recognised the 
importance that the Appeal Court remain in overall control of sentencing 
policy. 
 
The omission of any reference in this consultation paper to the 
recommendation of the Sentencing Commission that an Advisory Panel on 
Sentencing in Scotland (“APSS’) be created, as opposed to a Sentencing 
Council, is an omission we find surprising.  The notion of creating a 
Sentencing Council was rejected by the Sentencing Commission.  We agree 
with the reasoning behind that decision, see paragraph 9.15 of its report.  The 
Sheriffs’ Association regard it as fundamental to the constitutional principle of 
judicial independence that sentencing remains a judicial function, and 
maintaining the role of the Appeal Court in overseeing that function would 
ensure the protection of judicial independence.     
 
The Sheriffs’ Association, subject to the observations made in our introductory 
remarks, responds to the questions in the consultation document as follows: 
 
Remit of the Scottish Sentencing Council 
Question 1 – Do you think that this proposed remit is appropriate?  If not, 
what alternative would you suggest? 

 
No.  The Sheriffs’ Association does not consider that the proposed remit is 
appropriate for the following reason.  
 

 Since the aim of the Sentencing Commission in proposing sentencing 
guidelines is to promote and improve consistency in sentencing, to increase 
public confidence and to recognise the final decision on sentence is based on 
the fact of the case and is for the judiciary, we consider the proposed remit 
should be restricted to those aims.  We are of the view that if there is to be a 
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Sentencing Council then the principle of promoting greater understanding and 
enhancing public confidence in the criminal justice system may be worthwhile 
including in the remit.   
 
We suggest the remit of any Sentencing Council should be to:  
  
“Promote consistency in sentencing practice; to ensure that sentencing 
practice is transparent and understandable, while preserving the important 
element of judicial discretion; 
“Inform and educate the public about sentencing decision making, with a view 
to promoting greater understanding and enhancing public confidence in the 
criminal justice system.”  
 
We consider the references to policy should be removed from the remit, as 
should the reference to developing sentencing policy, and the reference to 
informing the Scottish Ministers and Parliament on sentencing practices and 
areas for reform.  This would recognise that any Sentencing Council should 
be judicially led and should not encroach into the area of policy. 
 
Question 2 – Do you think that these proposed functions are appropriate?  If 
not, what alternatives would you suggest? 
 

 No.  The proposed functions are not appropriate.  So far as sub-head one is 
concerned sentencing levels for particular offences are already prescribed 
both for common law and statutory offences.  Any attempt to have sentencing 
powers more narrowly circumscribed within the parameters already set is an 
interference with judicial independence and would be contrary to section 1 of 
the Judiciary and Courts (Scotland) Act 2008.   
 
The requirement in sub-head two that judicial guidelines should be produced 
on particular types of sentences, disposals and other orders available at the 
time of sentencing is unnecessary since judges are aware of their sentencing 
limitations at present. 
 
We consider sub-head three is an attack on judicial independence.  The 
notion that judges be faced with a list of grounds justifying a judge’s departure 
from sentencing guidelines is also offensive.  The consultation document fails 
to recognise that at present there exists a perfectly adequate system for 
dealing with any sentence imposed which is outwith the recognised 
parameters, and that is by appeal to the Court of Criminal Appeal.   
  
Sub-head four is objectionable.  It could allow a provision to be introduced 
that the judiciary had to take account of prison capacity when considering the 
appropriate sentence to impose. 
  
Sub-head five refers to guidelines being produced to support research and 
academic work relevant to the Council’s remit. This is inappropriate at this 
stage. The time to carry out research is before considering implementing 
proposals thereby ascertaining whether there is any need for these reforms. 
             



CJL85 

25 

The purpose of sub-head six is objectionable in its suggestion that information 
on, compliance with, and departure from sentencing guidelines is to be 
collected and that information is to be published.  The proposal is a potential 
attack on the independence of the judiciary particularly if the identity of the 
judges who do not comply is included.    
 
Sub-head seven and the proposal that the public should be provided with 
information about sentencing is too vague. If implemented it will lead to 
confusion and misunderstandings. 
           
The Sheriffs’ Association does not suggest any alternative function. We 
suggest that proper independent research is carried out to establish whether 
there is any inconsistency in sentencing which would justify the establishment 
of a Sentencing Council to produce sentencing guidelines.   
 
Question 3 – Do you think our proposals in relation to the production of 
sentencing guidelines are adequate?   
 
No.  While the consultation document professes to allow the Sentencing 
Council to establish its own method of working including procedures for 
producing sentencing guidelines it then goes on to impose controls on how 
the Council is to work.  The Sheriffs’ Association considers that a Sentencing 
Council has to be a judicially led body with a majority of judicial members and 
what is proposed does not provide for that essential element.   
 
The Sheriffs’ Association finds it objectionable that office holders including the 
Scottish Ministers, the Lord Advocate, possibly the Secretary of State for 
Scotland and the Advocate General for Scotland would have to be consulted 
in relation to the business plan.  Any Sentencing Council must remain 
independent and to carry out its function in accordance with this remit it 
should be adequately funded.  
 
The introduction of the role of Lord Advocate to the sentencing process is 
objectionable given her role as head of the prosecution service. 
 
The Sheriffs’ Association finds objectionable the suggestion that Ministers, 
including the Lord Advocate, should be able to ask the Sentencing Council to 
produce guidelines on particular issues and, if the reference were not taken 
up, the Sentencing Council would have to explain its reasons for not doing so 
in its annual report.   That could allow political interference in the sentencing 
process.  For any Sentencing Council to have any credibility it must remain 
free of political interference.   
 
Question 4 – Do you think that we are proposing the correct level of 
consultation on draft sentencing guidelines?   
 
No.  Certain office holders are named as being required consultees.  For the 
reasons given above we consider that those office holders should not be 
consulted.   
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We note in particular that the judiciary is conspicuous by its absence as one 
of the parties to be consulted.  As the sentencing process is in our view solely 
a judicial function it is obvious it should be the main consultee.   
 
The suggestion that the public should have the opportunity to comment on 
draft guidelines before they are finalised is mistaken.  It could be abused by 
special interest groups with their own agenda.  
 
We regard as unacceptable the proposal that any Sentencing Council will 
require to have in mind when framing guidelines the costs of particular 
disposals and the likely impact on the prisoner population. The judiciary 
currently do not consider such factors when selecting sentence as such 
considerations interfere with judicial independence.  In imposing any 
sentence, whether it is a custodial or non-custodial sentence, a judge has a 
number of important principles to consider but the cost of any such disposal 
should never be a consideration.  The judiciary must remain free of any 
attempt by the Executive to influence judicial decision making because of cost 
implications.  
  
Question 5 – Do you consider that our proposals for the relationship between 
the Sentencing Council and the courts are appropriate? 
 
No.  The proposal that judges of all courts, including the Court of Criminal 
Appeal should be under an obligation to adhere to the sentencing guidelines 
effectively elevates the Sentencing Council above the courts and is a clear 
interference with the independence of the judiciary.   
 
The suggestion that if the guidelines are departed from the judge is required 
to formally state, and also record, detailed reasons for doing so when 
sentence is imposed will have a considerable impact on the running of the 
courts and will inevitably lead to a need for more judicial resources particularly 
in the sheriff court where the majority of sentences are imposed.  Since the 
proposal demands a record with detailed reasons, this will involve a written 
report by the judge.  That report will require to be compiled prior to imposing 
the sentence and will lead to courts being adjourned on a regular basis for the 
judge to prepare that report.  The notion that a judge should provide a report 
to the Sentencing Council is objectionable in principle.  It is to the Appeal 
Court that any judge has to justify the reason for his sentence and not a 
Government sponsored body.   
 
Question 6 - Do you agree that the Scottish Sentencing Council should have 
the power to carry out, commission and coordinate research? 
  
Yes.  Sentencing guidelines would have no credibility unless based on 
research and carried out by truly independent researchers. 
 
Question 7 – a) Do you agree that the Scottish Sentencing Council’s statutory 
functions should include providing information to the public about the 
sentencing process? 
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b) If yes, how do you think that process could be made clearer and more 
understandable to ordinary members of the public? 
 
7(a) We have no difficulty with this proposal and see no harm in explaining the 
sentencing process so long as it does not interfere with the process itself. 
 
7(b) The proposals are so complicated that in our view the process is likely to 
be less clear and less understandable to the public but how any Sentencing 
Council sets about achieving a process that is clearer and more 
understandable to the public would be a matter for them.   
 
Question 8 – What measures might be taken by the Scottish Sentencing 
Council to make the sentencing process more transparent?   
 
We do not understand what is meant by this question.  We consider the 
sentencing process is already transparent and is enhanced by accurate and 
adequate press reporting. The judiciary in imposing sentence is obliged to 
explain the reasons for imposing any particular sentence and does so in a 
clear and concise manner.     
 
Question 9 – Do you agree that the Chair of the Scottish Sentencing Council 
should be a senior member of the Judiciary?  If not, who do you think would 
be a more suitable chairperson? 
 
We are emphatically of the view that the Chair of the Scottish Sentencing 
Council must be a senior member of the judiciary.    
 
Question 10 – Do you consider the proposed membership of the Council to 
be appropriate?  If not what alternative membership do you think would be 
more suitable? 
 
No.  It is essential that a Scottish Sentencing Council has a majority of judicial 
members.  The proposed composition of the Sentencing Council in the 
consultation document is unacceptable.  It proposes a Council with a minority 
of four judicial members with seven non-judicial members.  That composition 
flies in the face of the statement in the consultation document which claims to 
recognise that for judges and others to have confidence in sentencing 
guidelines they should be drawn up by those with the appropriate expertise, 
skills and experience.  Those with that experience are the judges who impose 
sentences as they have the detailed and up to date experience of sentencing, 
while remaining an independent body not representing any faction or single 
interest group.   
 
Sentencing is a wholly judicial function.  We therefore propose that the model 
in England and Wales is the appropriate model to adopt which has a majority 
of judicial members comprising eight judicial members representing every tier 
of the court system.   
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Suggested Membership of a Scottish Sentencing Council 
The Sheriffs’ Association considers that any membership of the Scottish 
Sentencing Council should reflect that the function of sentencing is wholly 
judicial.  We propose that the Chairperson should be the Lord President, in his 
capacity as Lord Justice General, or the Lord Justice Clerk.  There should be 
in addition one Inner House Judge with experience of sitting on sentencing 
appeals, and one Outer House Judge with experience of presiding over High 
Court trials and sentencing at first instance.   
 
In addition the number of sheriffs on any Sentencing Council should be 
increased to reflect the position that the majority of sentencing in Scotland is 
carried out by sheriffs, both at summary and solemn level.  We propose that 
there should be six sheriffs to reflect the number of sheriffdoms in Scotland, 
and the diversity of local communities within those sheriffdoms. 
 
In addition there should be one Justice of the Peace or Stipendiary 
Magistrate.   
 
We propose that the four non-judicial members are appointed conform to the 
English model.  Those four non-judicial members would be individuals 
restricted to one each of those with experience of policing, criminal 
prosecution, criminal defence and the interests of the victims.   
 
Question 11 – Do you agree that there should be a Scottish Government 
observer at meetings of the Council?  If not, it would be helpful if you could 
provide your reason(s). 
 
No.  Such a presence would interfere with the requirement for total 
independence of the judiciary and of the sentencing process.  Having a 
Government observer would give rise to the grounds of suspicion that the 
Sentencing Council was Government controlled or at least influenced.  Any 
Sentencing Council has to be, and be seen to be, independent of 
Government.     
 
Question 12 – Do you agree with the proposed appointments process?  If 
not, how do you think the process could be modified to make it more 
effective? 
 
No.  We find the notion that the Lord President should consult with the 
Scottish Ministers before appointing judicial members objectionable. 
 
The Lord President should be free to appoint whoever he wishes as judicial 
members without any political or other outside input.   
 
The Sheriffs’ Association agrees that it is appropriate that appointments be for 
a fixed term of five years to ensure independence and impartiality. This should 
not include the chairman who will be there ex officio.   
 
We agree with the proposal that Ministers will appoint non-judicial members 
after consulting with the Lord President.    
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Question 13 – Do you agree with our proposals for how the Scottish 
Sentencing Council should be resourced and supported?  If not, what 
alternative arrangement do you think would be more appropriate and/or 
effective? 
 
We are not convinced that it is appropriate to give the financial and 
administrative responsibility for a Sentencing Council to the Scottish Court 
Service.   
 
We are of the view that whatever organisation or model is adopted it should 
not be allowed to impinge on the current services provided by Scottish Court 
Service or the resources of that service.      
 
We are particularly pleased to note that the consultation document states that 
the Sentencing Council should be set up in such a way as to ensure its 
independence from Government.  It is therefore crucial in our view that the 
points we have already made which indicate a lack of distance from 
Government in the operation of the Council is recognised.   
 
Question 14 – Do you agree with our proposals for a statutory statement on 
the purpose of sentencing?  If not, how do you think these proposals could be 
modified to make them more effective? 
 
No.  Enshrining the purpose of sentencing in statute is unnecessary.  The 
factors enumerated are all ones which every judge considers when imposing 
a sentence.     
 
Question 15 – Do you agree with our proposals for a statutory statement on 
the principles of sentencing?  If not, how do you think these proposals could 
be modified to make them more effective? 
 
No.  We regard the proposals for a set of statutory principles as unnecessary.  
What are described as statutory principles are the factors which all judges 
currently have regard to when selecting an appropriate sentence to impose.  It 
is apparent to many judges when they impose a sentence in open court that 
not only the accused person but also the victims and indeed the accused’s 
family understand the reasons for the sentence imposed.     
 
We are concerned that the sub-headings of paragraph 4.5 do not specifically 
include the danger that an offender may present to the public but is relegated 
along with the general consideration of other factors.  In our view the danger 
that an offender may present to the public is of paramount importance and 
together with the seriousness of the offence should be included at sub- head 
one. 
 
The circumstances of the offender, their willingness to reform etc. as 
encompassed in a Social Enquiry Report are factors which are always 
considered by judges and have a major significance on the sentence which is 
ultimately imposed.  It justifies a higher priority. 
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The desirability of consistency with sentencing levels is of lower priority to 
public danger or willingness to reform.  
 
Question 16 – Do you agree with our proposals to state explicitly in statute 
that voluntary drunkenness or intoxication can never be considered a 
mitigating factor by the courts?  If not, it would be helpful if you could provide 
your reason(s). 
 
No.  We consider it is unnecessary as there is already sufficient guidance 
from the Appeal Court.   
 
December 2008 
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THE SHERIFFS’ ASSOCIATION 
 
COMMENTS OF THE COUNCIL OF THE SHERIFFS’ ASSOCIATION TO 
THE JUSTICE 2 COMMITTEE ON THE CUSTODIAL SENTENCES AND 
WEAPONS (SCOTLAND) BILL 
The Council of the Sheriffs’ Association does not consider that the provisions 
of this Bill will achieve the objective of delivering clarity and transparency in 
sentencing.   
 
The Council recognises that the policy and policy objectives of the proposed 
legislation are for the Executive and Parliament and not for the Association.  
However, the Council has serious concerns about aspects of the proposals for 
the implementation of the policy and policy objectives.   
 
The Council has no difficulty with the proposal that sentencing judges will 
have a role in setting the custody part of sentences of imprisonment ("custody 
and community sentences”) and recognises that this role may, to a certain 
extent, make the process more transparent.  However, in relation to 
transparency, clarity and certainty the Council has concerns about the role of 
the Executive and the Parole Board in reviewing and altering the custody part, 
as well as determining the conditions of community licence.  The Council also 
has concerns about the operation of the Bill's provisions in relation to the 
judicial decision-making process. 
 
So far as the judicial decision-making process is concerned, we note that in 
deciding on the appropriate custody part the sentencing judge will not be 
permitted to take into account a factor that has customarily figured commonly 
in the judicial sentencing  process.  Clause 6 (5) requires the sentencing 
judge in specifying a custody part “to ignore any period of confinement which 
may be necessary for the protection of the public”.  That appears to suggest 
that risk of re-offending is not be a factor that may be taken into consideration.  
Indeed the Explanatory Notes (Para.16) state in relation to subsection (5) – 
“The question of risk (or the protection of the public) will be assessed during 
the custody part and, if necessary, will be decided by the Parole Board.”  
 
The Policy Memorandum states that “Public protection is of paramount 
importance” (Para.7).  The protection of the public is a factor to which 
sentencing judges have customarily attributed high importance in determining 
the appropriate sentence to impose.  The question arises of whether it is the 
intention of this proposed legislation to remove that factor from the judicial 
sentencing process.   
 
It is not clear how the provision of clause 6(5) would affect the sentencing 
process so far as concerns the selection of a custodial sentence, rather than 
an alternative to custody, or as regards the setting of the overall “headline” 
sentence of “imprisonment”.  Nor – in relation to the setting of the “custody 
part” - is it clear how the provision sits with the requirement in clause 6(2) to 
set the custody part as the appropriate period to satisfy the requirement of 
deterrence.  Assuming this to be a reference to individual and not general 
deterrence (although this is not made clear), it might be thought that the 
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sentencing aim of deterrence involves protection of the public (from further 
offending by the offender) and that the sentencing judge’s assessment of the 
period of custody appropriate to deter the particular offender from re-offending 
may require to involve assessment of risk of re-offending as a factor in that 
calculation. 
 
There may be a further difficulty for sentencing judges in calculating the 
appropriate sentence, created by clause 6(4)(c).  If the intention is that the 
provisions of section 196(1) (a) and (b) of the 1995 Act, in conjunction with the 
case law from the case of Du Plooy v HM Advocate, should operate in such a 
way that any proposed increase in the custody part (in terms of clause 6(3)) is 
to be reduced in recognition of an early plea of guilty, does this mean that the 
sentencing judge in such circumstances is to give an offender the benefit of a 
double discount, with both the overall “headline” sentence and the custody 
part being reduced ? 
 
The point about double application of the same factors would also seem to 
apply to the other matters relevant to the imposition of a higher custody part in 
terms of the proposed section 6(3) and (4).  The seriousness of the crime and 
the accused’s record are likely to be taken into account in setting the overall 
“headline” sentence as well as being matters relevant to specifying a custody 
part that is greater than half of the overall sentence.    
 
As we have said, the policy of the proposed legislation is a matter for the 
Executive and not for this Association.  In fact we have no difficulty with what 
is stated in the Policy Memorandum about creating a transparent sentencing 
regime that will improve public confidence and provide transparency and 
certainty for victims.  However, we do not believe the proposed legislation will 
achieve that and we think it appropriate to offer comment because we believe 
this will create difficulties for the judiciary, as well perhaps as for victims and 
the public.  Although the custody part of a sentence of imprisonment will be 
imposed and announced at the public sentencing hearing, it will not be 
possible to predict or state at that time what the duration of the period that will 
actually be spent in prison will turn out to be or what the conditions of licence 
during the community part of the sentence will be.  The only part of the 
sentencing process that will be in public will be this hearing.  This situation 
would not appear to be conducive to or consistent with a policy of clarity, 
certainty and transparency, and it will create a difficult situation for the 
sentencing judge at the time of sentencing.  
 
Although there is no specific provision to this effect in the Bill the Policy 
Memorandum states that "the court will explain the consequences of the 
combined structure when imposing sentence.” (Para. 11)  Is not clear how 
that is to be achieved, in the absence of specific statutory provision.  
However, such an explanation may present a difficult task, so far as clarity 
and certainty are concerned. 
 
An example of the sort of explanation that may require to be given follows.  It 
supposes a sentence imposed by a sheriff on indictment in respect of a crime 
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of assault to severe injury and permanent disfigurement in a case where a 
plea of guilty has been tendered at the First Diet. 
 

Sheriff – “The sentence of the court is a sentence of imprisonment - 
that is a custody and community sentence - of three years.  The 
sentence takes account of your early plea of guilty, in accordance with 
the requirements of the law.  It would otherwise have been a sentence 
of four years, but a discount of one quarter has been given.   
 
The custody part of your sentence will be one half - that is eighteen 
months - in accordance with the relevant statutory provision.  I consider 
that to represent an appropriate period to satisfy the requirements for 
retribution and deterrence.  In specifying the custody part I have been 
required by statute to ignore any period of confinement which may be 
necessary for the protection of the public, and I have not therefore 
taken into account the risk of you endangering members of the public 
by re-offending. 
 
I cannot tell you (or your victim or the public) at this stage whether you 
will in fact actually spend 18 months in prison.  It is open to the 
government to release you from prison on curfew licence before you 
have served 18 months.  It is also open to the government and the 
Parole Board to delay your release from prison beyond the expiry of 18 
months.  The period of imprisonment may be extended up to a 
maximum of 27 months if the government and the Parole Board 
consider that you would, if not confined, be likely to cause serious harm 
to members of the public. 
 
Part of your sentence will be served on community licence.  In terms of 
the sentence I have imposed the period in the community on licence 
will be for one half of your sentence – namely 18 months.  However, 
you will appreciate from what I have just said that it may turn out to be 
for more or less than that.  I cannot at this stage tell you what the 
conditions of your licence will be when you are serving the community 
part of your sentence.  These conditions will be set by the government 
or the Parole Board.  If you breach the conditions of licence your 
licence may be revoked and you may be re-imprisoned, although you 
will not be further detained if the Parole Board determines that you 
would not, if not confined, be likely to cause serious harm to members 
of the public.  
 
This is the only public hearing at which your sentence will be 
announced.  I hope the consequences of the combined structure of 
your sentence are clear to you.” 

 
As regards early release on Curfew Licence, we note that the Policy 
Memorandum makes clear (in Para.36) that the Bill re-enacts the 
arrangements introduced through the Management of Offenders etc 
(Scotland) Act 2005, known as Home Detention Curfew.  These measures are 
seen as providing “a useful incentive in appropriate cases”, but would be 
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subject to strict controls, prescribed in the Bill, such as the exclusion of high 
risk offenders and sex offenders.  Clarification of clause 36(1)(b) would be 
helpful, as regards its meaning and the Executive’s intentions. 
      
The Council would also wish to comment on the question of reports by 
sentencing judges, which has been raised in comments submitted by Sheriff 
Reith QC, who is a member of the Parole Board.  The need for such reports is 
very limited at present, particularly so far as sheriffs are concerned.  Reports 
are mainly required in cases where a custodial sentence of 4 years or more is 
imposed.  (They are also required where a consecutive sentence is imposed 
which takes the accused into the category of  a long-term prisoner or where a 
supervised release order or extended sentence takes the overall sentence 
into the 4 years or over category.)  It is unclear what implications the 
proposed new statutory provisions may have for the provision of reports by 
sentencing judges.  The Council would strongly oppose any suggestion that 
sentence reports should routinely require to be provided by sentencing 
sheriffs as a result of this proposed legislation.  Any such requirement would 
add an unacceptable additional burden to the work of sheriffs and would be 
quite disproportionate to what would be likely to be the actual need for 
reports.  We would expect that the number of cases in which the Executive 
thinks it appropriate to refer the sentence to the Parole Board would be only a 
small proportion of the total number of cases in which a custody and 
community sentence is imposed.  In any case, as noted above, the matters to 
be taken into account by the sentencing judge in deciding whether it is 
appropriate to set a longer custody part are not to include any period which 
may be necessary for the protection of the public (clause 6 (5)).  The test for 
consideration of denial of release at the end of a custody part that is less than 
the maximum will be the protection of the public (from serious harm).  There 
should therefore be no need for any reports from sentencing judges, as the 
criterion for consideration of refusal of release at the end of the original 
custody part will be one that the sentencing court will not have considered (or 
indeed been permitted to consider).   
 
The Council would also associate itself generally with the other comments 
submitted by Sheriff Reith, so far as relevant to the interests of sheriffs, 
including those relating to the abolition of the power of the court to decide to 
require an early-released re-offender to serve the unexpired portion of the 
sentence.   
 
20 November 2006 
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