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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Judges of the High Court of Justiciary 
 
PART 1:  SENTENCING 
 
Purposes and principles of sentencing 
1. We are content that the purposes and principles of sentencing should 

be set out in statute.  Only two matters call for comment.  First, it is not 
clear why the purposes and principles should not apply where the 
offender is at the time of the offence under 18 (subsection 5(a) of 
section 1).  In the case of such an offender account will, of course, 
require to be taken of his or her age but the considerations referred to 
in subsections (2) and (3) appear to be equally apt for the sentencing 
of any person who has attained the age of criminal responsibility.  
Secondly, we refer to section 2(2) in our discussion of the proposed 
Scottish Sentencing Council (below). 

 
The Scottish Sentencing Council 
2. The Financial Memorandum accompanying the Bill states that it is 

anticipated that an annual budget of approximately £1 – £1.1m will be 
required to fund the proposed Sentencing Council; in addition there 
will, it is estimated, be an initial set up cost of £450,000.  These costs 
do not take into account the provision of back office functions such as 
IT and human resources services which, it is suggested, will be 
provided by the Scottish Court Service.  All these costs are to be borne 
by the Scottish Government. 

 
3. We are profoundly concerned that, at the present time of financial 

stringency, when the justice system has other very pressing demands 
for funding – not least of judicial training and of the provision of judicial 
manpower – the Government is promoting and the Parliament is 
contemplating such expenditure on such a Council. 

 
4. The function of the proposed Council is, according to the Bill, “to 

prepare and publish guidelines relating to the sentencing of offenders” 
(section 5(1)).  We acknowledge that the preparation and the 
publication of sentencing guidelines have their place in a well-ordered 
criminal justice system.  It is important that sentencers, while deciding 
individual cases on their own facts and circumstances, should have a 
reference framework against which such decisions can be taken.  The 
traditional framework is the body of prior decisions made in analogous 
cases by the High Court of Justiciary, sitting as a court of criminal 
appeal.  Many such decisions are reported in Green’s Weekly Digest 
and are collated in Morrison – Sentencing Practice.  They are thus 
readily available to the legal professions, including to sentencers.  
Sentencing is also the subject of training on courses run by the Judicial 
Studies Committee.  The judgments in cases on appeal may also 
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include statements of wider application than to the cases under 
immediate consideration.   

 
5. Where a sentence, imposed at first instance or considered on appeal, 

is of a sensitive character or otherwise appears to be of particular 
public interest, it is the practice of the courts to issue a “sentencing 
statement” explaining the circumstances.  This practice, which is 
relatively recent, has, it is believed, led to a significantly better 
understanding, by the public and the press, of sentencing decisions.  
There may be room for extending this practice. 

 
6. Apart from deciding appeals against sentence, the High Court also has 

power (under sections 118(7) and 189(7) of the Criminal Procedure 
(Scotland) Act 1995) to pronounce “guideline judgments” on sentencing 
matters.  Any court subsequently passing sentence is obliged to have 
regard to any relevant opinion pronounced under either of these 
subsections (section 197).  The power to pronounce guideline 
judgments was initially used somewhat sparingly – though important 
judgments were pronounced with reference to child pornography and to 
discounts for early pleas of guilty.  In more recent times the power has 
been used where a particular class of sentencing situation appeared to 
require more general guidance.  Recent examples relate to “cannabis 
farmers” and to a particular aspect of discounting for an early offer of a 
plea.  The court is now taking a pro-active attitude by seeking to 
identify cases which would benefit from guideline judgments.  Lord 
Macfadyen was initially tasked with identifying such cases.  This work 
is currently being carried on by Lord Carloway. 

 
7. Other mechanisms also exist for examining general approaches to 

sentencing practice.  For example, towards the end of last year, the 
Lord Advocate marked appeals (on the basis of alleged undue 
leniency) against the punishment parts specified for certain persons 
convicted of murder.  She is taking the opportunity to seek from the 
court general guidance on the current levels of such punishment parts.  
These cases are scheduled to be heard before an enlarged court later 
this year. 

 
8. Thus a range of mechanisms already exist for exploring and 

developing sentencing issues.  These could no doubt be improved and, 
perhaps, as suggested below a wider participation be engaged.  
However, the central and essential element of these arrangements is 
the constitutional principle that, with limited and specific statutory 
exceptions, the High Court has always been and remains the body 
ultimately responsible for decision-making in the development and 
implementation of sentencing policy.  We regard that principle, which is 
well-noted in Scotland, as of the first importance. 

 
9. That principle was recognised by the Sentencing Commission for 

Scotland (chaired by the late Lord Macfadyen) when in August 2006 it 
recommended, in its report “The Scope to Improve Consistency in 
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Sentencing”, the creation of an Advisory Panel on Sentencing in 
Scotland (APSS) – see, in particular, paras. 9.14 – .16 of that report.  
In his Foreword Lord Macfadyen observed: 

 
“The APSS would be responsible for the necessary research 
and consultation, and for framing the draft guidelines.  The 
adoption of these guidelines, however, with or without 
modification, would be a matter for the Appeal Court.  The 
membership of the APSS would have a strong judicial 
component, but it would also include people who would bring 
other relevant skills and experience to its work.  In that way, the 
recommendations of the APSS would reflect a breadth of 
experience and thorough investigation, while the role of the 
Appeal Court in deciding whether to approve draft guidelines 
would ensure that sentencing remained essentially a judicial 
function.” 

 
10. The current proposals in the Bill fundamentally undermine that 

principle.  The proposed Scottish Sentencing Council (of which only a 
minority, it seems, are to be judicial office holders and only two out of 
twelve are to be of High Court status) will prepare and publish 
guidelines which will have direct legal effect, thus restricting the 
sentencing discretion and power not only of all courts, including the 
High Court sitting as a court of appeal (section 7(1)(a)), but also of that 
court when carrying out its other function of issuing guideline 
judgments (section 7(1)(b)).  The proposed Council is to have power to 
prescribe the circumstances in which its guidelines may (and 
presumably where they may not) be departed from (section 5(3)(d)).  
Even the sentencing purposes and principles formulated in section 1 
are to be subordinated to the Council’s sentencing guidelines (section 
2(2)).  Whatever may be asserted about the residual discretion of 
individual judicial office holders when passing particular sentences, the 
Bill’s proposals strike directly at the independence of the judiciary (and 
in particular of the High Court) as the arm of Government essentially 
responsible for the setting of sentencing policy.  The proposals (as 
framed) are fundamentally unacceptable both on domestic 
constitutional grounds and because mandatory directions to the court 
by a non-judicial body undermine the judicial independence required of 
courts by Article 6 of the European Convention on Fundamental Rights 
and Freedoms. 

 
11. The Bill’s proposals may be contrasted with the legislation which 

currently applies in England and Wales.  While a Sentencing 
Guidelines Council is established there under section 167(1) of the 
Criminal Justice Act 2003, it is constituted by a majority of judicial 
members (eight out of twelve) and is headed by the Lord Chief Justice, 
the most senior member of the English criminal judiciary;  its 
constitution can thus be regarded as essentially judicial.  Further, that 
arrangement goes at least some way to reducing the risk of clashes on 
sentencing matters between the Council and the Court. 
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12. If it is thought necessary or appropriate to establish a Sentencing 

Council in Scotland, we strongly urge the Parliament to adopt a 
function for it of the kind envisaged by the Sentencing Commission for 
Scotland – namely the function, after appropriate research, of drafting 
guidelines for consideration by the “Appeal Court” (that is, the High 
Court sitting with a quorum of at least three judges) with power to the 
Appeal Court to approve such draft guidelines (see its report, paras. 
9.22 – .26).  On such guidelines being approved sentencers would 
require to have regard to any guidelines which were relevant and to 
state, at the time of sentencing, their reasons for any departure from 
such guidelines (para. 9.27).  As to the constitution of such a Council, 
we suggest that its membership should include a significant number of 
persons who do not hold judicial office but strongly urge that there be a 
majority of judicial office holders.   The practical experience of actual 
sentencers – at all levels – must surely be of primary importance.  

 
13. The Council, whatever its membership, would have added prestige and 

influence if it were chaired by the Lord Justice Clerk, the second most 
senior member of the Scottish judiciary.  We note that para. 1(5) of 
Schedule 1 (lay members of the Commission) requires one member to 
have knowledge of the issues faced by victims of crime.  There is no 
equivalent provision for a person having knowledge of the effect on 
offenders (such as a criminologist).  It will be important that this be 
borne in mind in the appointments of the remaining lay member or 
members.  The paragraphs in the Commission’s report referred to in 
paragraphs 9 and 12 are reproduced in the Appendix to this 
submission. 

 
14. The establishment of such a Council would, like the Bill’s proposals, 

involve significant expenditure – not least if its functions were to include 
those specified in section 5(5) (assessment of costs and benefits and 
of the likely effect of guidelines on the numbers of persons detained in 
prisons etc.).  A much less expensive course would be to develop and 
expand the present arrangements under which the court itself identifies 
cases which are suitable for guideline judgments.  At present such 
identification depends solely upon judicial initiative.  However, Lord 
Carloway, who now has responsibility in this field, is at present 
considering whether there would be advantage in enlarging the 
personnel who might be involved – possibly the legal profession or 
even wider interests.  If the Parliament were interested in this 
approach, we would be happy to explore the matter further. 

 
15. If there were to be a Sentencing Council of the kind envisaged in the 

August 2006 Report or a development of the kind envisaged in the 
immediately preceding paragraph, the necessary administrative 
arrangements could be embraced within the Scottish Court Service as 
constituted by the Judiciary and Courts (Scotland) Act 2008.  However, 
a body as envisaged by the Bill, with the potential for conflict with the 
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Court, could not, in our view, be accommodated within the new, 
judicially – led Service. 

 
Other aspects of Part 1 
16. We have the following observations to make on the remaining 

proposals in Part 1. 
 
(i) Section 17 

While the sentencing of offenders to imprisonment for less than 
6 months is a matter primarily for sentencers in courts of summary 
jurisdiction, we have experience of it when considering cases on 
appeal.  Our experience is that under existing arrangements courts 
resort to short custodial sentences only where there is no realistic 
alternative – for example, when all non-custodial measures have 
already been tried but failed or where the offender’s criminal record is 
such that only a custodial sentence is likely to bring home to the 
offender the unacceptability of his or her repeated conduct.  We doubt 
whether the proposed legislative changes will in practical terms 
achieve much. 

 
(ii) Section 24 

We are concerned about the absolute terms of this proposal.  
Circumstances can arise where a person consumes alcohol voluntarily 
but in a situation of personal stress (say, bereavement or other trauma) 
and then goes on to commit an offence.  This provision as framed 
would prohibit a court from taking into consideration the background to 
the consumption. 

 
PART 2:  CRIMINAL LAW 
 
Serious organised crime (sections 25-28) 
17. We recognise that concerns about the growth of organised crime, 

which senior officers on the SCDEA among others have articulated, 
may lie behind these provisions.  Criminal activity which is carefully 
planned, which involves a significant number of people and which is 
designed to fund an affluent lifestyle would clearly fall within the 
concept. 

 
18. The law as it stands allows the court to punish involvement in such 

activity, when it is identified, by taking it into account when fixing a 
sentence for the particular criminal activity of which an accused person 
has been convicted.  We would not want the enactment of these 
provisions to inhibit the court when sentencing from taking into account 
the level of sophistication in planning and the potential financial gains 
to be realised from criminal activity, where the accused in future has 
not been charged under these sections. 

 
Section 25:  Involvement in serious organised crime 
19. A person who agrees to become involved in serious organised crime 

under our existing law commits the offence of conspiracy to commit a 
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crime.  It will be important for those who propose this legislation to 
explain to the Parliament and more widely what it is designed to 
achieve which the existing law does not already provide for.  It is 
desirable also that the drafting of the provisions should not restrict in 
any way the flexibility of the existing criminal law to punish such activity 
when it is shown to exist in the context of another indicted crime but 
where these provisions are not libelled. 

 
20. We are puzzled by the policy behind section 25(3).  Involvement in 

serious organised crime must entail involvement in a conspiracy to 
commit at least one serious offence or acting with others to commit 
such an offence - see the definitions of “serious organised crime” and 
“serious offence” in section 25(2).  Even if such involvement were to be 
peripheral, we doubt that it is appropriate that it should be prosecuted 
on summary complaint as the involvement relates to an indictable 
offence.  If “material benefit” (in the definition of “serious offence”) is to 
be interpreted so widely as to render a summary complaint appropriate, 
that begs the question whether the definition goes far beyond what the 
public would associate with serious crime. 

 
21. We think that there may be a danger of bringing within these provisions 

a wider range of offenders than is appropriate.  If this is correct, we 
doubt that it is a principled approach in the criminal law simply to leave 
it to the discretion of the prosecuting authorities when to invoke 
provisions which are themselves unduly wide in their scope.  

 
Section 26:  Offences aggravated by connection with serious organised 
crime 
22. In our view what this section seeks to do reflects current sentencing 

practice.  The court takes into account the intention of the individual in 
perpetrating a particular offence, where that intention can be reliably 
inferred from the proven circumstances.  Often the only source of the 
relevant information is what the accused has said to the police or 
another person.  Evidence from a single source is sufficient under the 
existing law to establish an aggravating intention.  We doubt the need 
for this provision. 

 
23. If the proponents of this Bill consider this provision is desirable as part 

of a new statutory regime in relation to serious organised crime, it will 
be necessary to preserve the flexibility which the existing law gives to 
treat such matters as aggravations even when this provision is not 
libelled.  We have difficulty in seeing the need for the requirements set 
out in section 26(5) which might give rise to the implication that without 
the libelled charge and the express statement of aggravation in both 
the sentencing speech and the record of the conviction, the court could 
not take account of such circumstances in sentencing.  

 
Section 27:  Directing serious organised crime 
24. This provision is consistent with the other provisions on this subject.  It 

appears from section 27(3) that this offence is essentially the same as 
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the existing crime of inciting another to commit an offence as it would 
be perpetrated in the same way. 

 
25. We doubt the need for section 27(4) as it is simply a statement of the 

way in which intention is ordinarily established in any case where it is 
relevant.  The context includes what people said and did.  As neither 
judge nor jury can look into a person’s mind and have to rely on the 
context to infer intention, we see no benefit in stating the obvious. 

 
Section 28:  Failure to report serious organised crime 
26. We have considerable concerns as to how these provisions will work. 
 
27. First, while actual knowledge of the commission of a relevant offence, 

although hard to prove, may justify treating non-disclosure as a criminal 
offence, difficulties will arise in relation to the level of suspicion needed 
to render criminal any failure to disclose such suspicion.  

 
28. Secondly, given the wide definitions of “serious organised crime” and 

“serious offence” in section 25 the duty to disclose will cover most 
common law crimes and many statutory offences where a person acts 
with another with the intention of securing a material benefit.  Is it 
intended to cast the net so widely? 

 
29. Thirdly, we are concerned about the breadth and lack of definition of 

some of the concepts in the context of a proposed statutory criminal 
offence.  For example, is “material benefit” in subsection (2) (which is a 
pre-condition of the obligation of disclosure by the person in the close 
personal relationship) the same as or different from the same term in 
the definition of “serious offence” in section 25(2)?  Further, will 
“reasonable excuse” in subsection (4) cover fear for one’s safety or 
job? 

 
Section 29:  Articles banned in prison  
30. We have no comments on the principle.  We assume that it is 

envisaged that members of the public will surrender their mobile 
phones etc in a designated area at the prison. 

 
Section 32:  Sexual offences by bodies corporate  
31. Section 32(3), by covering the acts or omissions of a person who 

purports to act as a director, manager or partner, will impose criminal 
liability on the non-natural person even where the natural person is 
unconnected with the entity but misrepresents his authority.  While we 
recognise that there are precedents for the provision (such as section 
130 of the Civic Government (Scotland) Act 1982), we consider that it 
would be appropriate that there should be a more significant 
connection between the offending natural person and the entity than 
merely his misrepresentation of authority. 

 



CJL84 

8 

Section 34:  Extreme pornography  
32. We have some concerns about the policy in these provisions relating to 

the definition of pornography.  The definition of pornographic image in 
subsection (3) could, and in the minds of many, will extend to what 
others would regard as works of art.  While we recognise that the 
provision is concerned with extreme pornography and that extreme is 
defined in subsection (6), we question the policy of allowing a 
designated body to exclude from the scope of the criminal law an 
image which meets the definition of extreme pornographic image.  Why 
should such a body, in the context of criminal law, decide that such 
material, the possession of which would otherwise be criminal, is 
acceptable as a part of or as being in its entirety a work of art? 

 
33. We are also at a loss to understand the defence in proposed section 

51C of the 1982 Act protecting the persons who directly participated in 
the act depicted.  If the depiction is unacceptable as amounting to 
extreme pornography, we do not see why the participant who retains 
the material for private use should have the defences available in 
subsection (4) of section 51C when other possessors, for good policy 
reasons, do not.  

 
PART 3:  CRIMINAL PROCEDURE 
 
Section 39:  Liability of partners 
34. We think that this provision is effective but note that the use in 

subsection (1) of “corporate offence” may be misleading as the 
definition of what subsection (2) covers.  We understand that the 
purpose of the provision is that where a partnership is guilty of an 
offence to which subsection (2) applies, namely an offence which if 
committed by a body corporate would give rise to criminal liability also 
on the part of the director, the partner also will be guilty of the offence 
in such circumstances. 

 
Section 40:  Witness statements 
35. The section gives the prosecutor a discretion to give a witness a copy 

of a statement which he or she had made.  By adopting the definition in 
section 262 of the 1995 Act, the statement does not include a 
precognition but includes part of a statement. 

 
36. We recognise that there may be value in allowing a witness to read a 

prior statement before giving evidence in court.  It is not uncommon for 
a witness when being examined to be referred to a very small 
proportion of a statement without having the opportunity to appreciate 
the context and thereby remember what he or she was trying to 
convey.  To prevent abuse in this way, judges regularly demand to 
have sight of copies of such statements before a witness is examined 
on them.  Nonetheless, we have concerns about the proposal which we 
set out more fully in our response to section 62.   
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37. In particular the reference to prior statements is one of the factors 
which has increased the average time which it takes to complete a trial.  
Where a witness has given more than one police statement a 
considerable time can be spent picking over the precise differences 
between the statements, which may not be productive when it is 
recalled that the words in the statement are often a police officer’s 
summary or rationalisation of what the witness has said in response to 
a question.   

 
Sections 54 to 57:  Crown appeals 
38. We have already expressed support for the proposal for a Crown 

appeal in our response to the Scottish Law Commission’s paper on this 
subject. 

 
Section 61:  Referrals from the SCCRC  
39. We support this proposal as we see no good policy reason for allowing 

an appellant, without the leave of the court, to raise new grounds of 
appeal or re-open unsuccessful grounds of appeal which are not 
related to the reasons contained in the Commission’s statement of 
reasons.  We consider that this innovation may affect the way in which 
the Commission carry out their work and would wish to be assured that 
the change in policy has been discussed with them.  

 
PART 4:  EVIDENCE 
 
Section 62:  Witness statements – use during trial 
40. This clause seeks to add a new section 261A to the Criminal 

Procedure (Scotland) Act 1995 (“the Act”), which would confer on the 
court a power to allow a witness to refer to a prior statement while the 
witness is giving evidence.  The proposal is one that gives us real 
cause for concern. 

 
41. Most prior statements of witnesses take the form of police statements. 

When the witness is a police officer the statement is normally prepared 
by the witness himself.  Expert witnesses tend to do the same.  
However when the witness is a civilian witness, the statement is written 
down by a police officer as the witness explains to him what he knows 
about the matter under investigation.  

 
42. The statements of civilian witnesses are frequently taken shortly after 

the incident to which they relate.  Whilst they are framed as if they are 
in the words actually spoken by the witness, it is not uncommon for the 
language used to suggest that the taker of the statement may have 
exerted some influence over the terms in which the witness’ 
recollection of events is phrased. Whilst some police statements are 
read back to the witness and the witness is then asked to sign the 
statement, that does not always happen.  A further factor to be taken 
into account is that some witnesses provide a series of police 
statements.  On occasion the terms of later statements are difficult, if 
not impossible, to reconcile with the terms of earlier statements 



CJL84 

10 

 
43. The Scottish system has traditionally looked with disfavour on the 

practice of “trial by prior statement”; a practice which has given rise to 
serious problems in other jurisdictions. The emphasis in our system 
has always been on the value and importance of evidence given under 
oath in the witness box; subject to certain limited exceptions, prior 
statements have generally been excluded as hearsay evidence,. 
Evidence given from the witness box, based on the witness’ 
recollection of what happened, in contrast to the adoption of the 
contents of statements made at some pre-trial stage, tends to be the 
best evidence. It has the added quality of being more readily tested by 
cross-examination. 

 
44. We have a number of serious concerns. We apprehend that the 

proposed section 261A, in tandem with clause 40, will lead to a 
significant increase in the use of prior statements in criminal trials.  We 
anticipate that witnesses will enter the witness box armed with copies 
of their police statements and that whether the request to look at the 
prior statement comes from the Crown or from the witness himself, 
control over reference to prior statements will, in practical terms, pass 
from the Court to others, in particular to the witness.  We anticipate that 
the witness may volunteer that the answer to the question he has been 
asked is to be found in his police statement, which he has with him and 
would like to read out.  If that were to become a common practice, it 
would not only lengthen some trials. As police officers become aware 
of the greater reliance on evidence contained within police statements, 
it might affect the manner in which police officers take statements from 
civilian witnesses, resulting in a further emphasis being placed on 
framing the statement in clear and comprehensible terms – whatever 
language may have been used by the witness when the statement was 
taken. 

 
45. In our opinion, the limited circumstances in which the common law and 

the provisions of section 260 of the Act enable the Court to allow 
reference to prior statements are more than sufficient to ensure that a 
witness can be questioned as to the contents of a prior police 
statement should the interests of justice require that to happen.  

 
46. In our experience, it is often difficult for a jury (and indeed for the judge 

who has to direct the jury) to disentangle evidence given by a witness 
in court from what the witness is reported to have said on some 
previous occasion, often (but by no means always) in a statement to 
the police.  This frequently arises when a witness is asked to adopt a 
prior statement under the procedure set out in section 260 of the Act.  
The Court can be left in a state of uncertainty about the extent to which 
the witness has adopted the contents of the previous statement; often 
the witness agrees with some parts of the earlier statement, but 
disavows other parts.  The position is all the more complicated when 
the witness has given more than one police statement.  Moreover the 
witness’ position may fluctuate in the course of his evidence.  The 
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matter then requires to be made the subject of careful (and inevitably 
somewhat complex) directions by the trial judge.  We expect that juries 
often find it difficult to understand how much of the previous statement 
the witness has actually incorporated into his evidence.  They may then 
be left in a state of uncertainty about which version of events properly 
counts as the evidence of the witness. 

 
47. In recent years the practice of putting previous statements to witnesses 

has undoubtedly increased.  On occasion, that practice is pursued for 
no obvious purpose and to little practical effect. It has, however, 
increased (often unnecessarily) the complexity and the length of trials. 

 
48. The practical difficulties to which we refer are liable to be accentuated, 

in our view, by the new provisions, which appear to contemplate that 
an even greater use will be made of witness statements.  This would 
be a detrimental development. 

 
49. The purpose of the proposed new rule is stated as being to allow the 

witness to “refer” to a previous statement in the course of giving his 
evidence.  What is not clear is what is intended to be the evidential 
effect of such a reference, or indeed what the purpose of the witness 
making such a reference is intended to be.  If the purpose is merely to 
assist the witness to remember what he said nearer the time of a crime 
or some other event, the procedure under section 260 of the Act is 
already available to enable the witness to adopt the more 
contemporaneous version of events as part of his evidence in court.  
As presently framed, the provisions seem to us to suffer from a lack of 
clarity and focus as to the purpose and effect of allowing a witness to 
refer to a prior statement. 

 
50. In the circumstances, we consider that there is a real danger that the 

new provision will encourage a greater reliance to be placed on the 
contents of police statements, as opposed to a witness’ recollection of 
what happened and that this may complicate and lengthen trials. 

 
51. In addition, we have some concerns about certain aspects of the 

drafting of the provisions. 
 
52. The heading to the section uses the expression “witness statements”.  

The same expression is employed in section 40, which allows the 
Crown to provide a witness with a copy of his statement or to give him 
access to it, before and during a trial.  

 
53. Section 40(1)(b) makes it clear that the “witness statement” has to be 

contained in a document. 
 
54. It should be noted that section 262 of the Act is proposed to be 

amended so as to apply to the new section 261A. Section 262(1)(a) 
provides that a “statement” includes “any representation, however 
made or expressed, of fact or opinion.  From this it would appear to 
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follow that it would be possible for a prior statement for the purposes of 
the new section 261A to include an oral statement.  It seems clear that 
this is not what is intended. Section 261A envisages that the witness 
statement will be a written document.  This can be inferred from sub-
clauses (1) (c) and (d), which refer to the prosecutor and the accused 
having seen or having been given an opportunity to see the statement.  

 
55. We would suggest that it should be made clear, on the face of the 

legislation, that for the purposes of the provisions in the proposed new 
section 261A the expression “witness statement” means only a 
statement contained in a document.  This would be consistent with the 
approach reflected in section 40. 

 
Section 63:  spouse or civil partner of accused a compellable witness 
56. We are in agreement with the policy reflected in these provisions 

whereby a spouse or civil partner will be treated no differently from any 
other witness in criminal proceedings when cited to give evidence.  We 
agree that the public interest today requires that spouses and civil 
partners are compellable witnesses for the prosecution, accused or co-
accused.  The proposed reform may prove to be of particular value in 
cases where children are the victims of crime. 

 
Section 64:  special measures for child witnesses and other vulnerable 
witnesses 
57. We agree that special measures for vulnerable witnesses should 

become available in all types of hearings at which such a witness may 
be required to give evidence and that such measures should no longer 
be limited to trials. 

 
Section 65:  Amendment of Criminal Justice (Scotland) Act 2003 
58. We have no comments to offer on this provision, which is 

consequential on the extension of special measures to any type of 
evidential hearing in criminal proceedings. 

 
Section 66:  Witness anonymity orders 
59. In view of the decision by the House of Lords in R v Davis [2008] UKHL 

36, we support the view that it is appropriate to introduce statutory 
provisions regulating the court’s powers to permit a witness to give 
evidence anonymously.  It would be unsatisfactory to leave the matter 
to be governed by the common law in Scotland when the House of 
Lords has held that no such common law power exists in England and 
Wales.  Although not directly applicable in Scotland, the decision in 
Davis may be thought to have introduced a measure of uncertainty 
about the position here. 

 
60. We note that the provisions in the Bill broadly replicate in Scotland 

those of the Criminal Evidence (Witness Anonymity) Act 2008.  
 
61. We have the following observations about the drafting of the section in 

its present terms. 
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• The proposed section 271N refers, in sub-section (5)(a)(i), to “the 

judge or other members of the court” in the context of providing that 
the court is not authorised to require the witness to be screened to 
such an extent that he cannot be seen by such persons.  We are 
uncertain as to who exactly is intended to be covered by the 
reference to members of the court other than the judge.  We 
recommend that this be made clear on the face of the legislation. 

 
• The proposed section 271Q(6) provides that Condition D (one of 

the four conditions which must be satisfied before an order can be 
made) is that (a) “the witness would not testify if the proposed order 
were not made”.  Taken literally, this condition might be thought to 
be almost impossible to satisfy since any witness is obliged to 
testify when validly cited and called upon so to do.  The point might 
be met by making it clear that the condition is to the effect that the 
witness would not willingly testify if the proposed order were not 
made. 

 
• In the proposed section 271R the considerations to which the court 

must have regard when deciding whether Conditions A to D are met 
are set out in some detail.  In sub-section (2)(b) reference is made 
to assessment of the “weight” of the witness’s evidence.  We would 
question whether it is necessarily helpful to introduce the notion of 
“weight” in the context of an assessment of credibility.  In sub-
paragraph (c) reference is made to the evidence given by the 
witness being the “sole or decisive evidence implicating the 
accused”.  Having regard to the doctrine of corroboration, we have 
difficulty in understanding how circumstances could arise where the 
evidence of a single witness might be the sole evidence implicating 
the accused.  For similar reasons, we would question whether use 
of the word “decisive” is appropriate in this context. It might be 
preferable to refer to whether the evidence “might be material 
evidence implicating the accused”.  

 
• The proposed section 271S requires a “warning” to be given by the 

judge to the jury when evidence has been given by a witness at a 
time when a witness anonymity order applied to the witness.  
Having regard to modern practice, we suggest that it would be more 
appropriate to refer to a “direction” from the trial judge.  

 
Section 67:  Television link evidence 
62. We agree that it is appropriate to introduce provisions extending the 

existing procedures for the giving of evidence by live television link to 
witnesses who are outside Scotland, but within the United Kingdom. 

 
63. We note that while there has been no formal consultation in relation to 

this proposal, it has the support of the Scottish Court Service and the 
Crown Office and Procurator Fiscal Service. 

 



CJL84 

14 

 
PART 5:  CRIMINAL JUSTICE 
 
64. Having considered the provisions contained in this part of the Bill, we 

would wish to comment only on sections 68 and 69.  
 
Section 68:  Upper age limit for jurors 
65. This seeks to increase the age limit for jurors in criminal trials from 65 

to 70 years.  It will be recalled that we supported this proposal in our 
response to the consultation paper entitled “The Modern Scottish Jury 
in Criminal Trials”.  

 
66. While we appreciate that the scope of the Bill does not extend to civil 

as opposed to criminal procedure, we would observe that it may be 
thought to be anomalous to have different age limits for jurors in 
criminal and civil cases. 

 
Section 69:  Persons excusable from jury service  
67. Again, we would refer to our response to the consultation paper in 

which we supported this reform. 
 
PART 6: DISCLOSURE 
 
Introductory 
68. By way of a general observation at the outset we would remark that the 

proposed provisions appear overly complicated, given that the principle 
of disclosure confirmed in McLeod v HM Advocate (No.2) 1998 J.C. 67 
can be shortly stated, and that the style and structure of the drafting of 
the provisions are also, in our view, often unnecessarily complicated 
and “user unfriendly”.  To give an example, section 93(1) states: 
 

“(1) Subsection (2) applies where the prosecutor is obliged to 
comply with the requirement imposed by subsection (5) of 
section 89 in relation to an accused such as is mentioned in 
paragraph (a) or (b) of subsection (1) of that section.” 

 
69. Reference back to paragraphs (a) and (b) section 89(1), in itself an 

unnecessarily detailed provision, reveals that in the complicated  
wording of the quoted provision what was simply intended was the 
case of a person being prosecuted on solemn procedure.  

 
70. There are many more possible examples of both drafting and structural 

complexity, to some of which we shall advert in these observations. 
Subject to that general remark, we make the following, more detailed 
observations and expressions of view. 
 

Section 85:  Meaning of information 
71. Subject to the foregoing general observation, we have concerns 

respecting the terms of paragraph (c) of subsection (2).  We appreciate 
that the draftsman has sought to restrict the obligation to disclose the 
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previous convictions and outstanding charges of Crown witnesses to 
those “material to the accused’s case”.  That phrase carries the 
possible implication that what is to be disclosed should be material to a 
particular defence.  However, the reason for which details of previous 
convictions of prosecution witnesses are sought is almost invariably to 
discredit the witness by revealing his or her criminal past, not to 
provide support for a particular line of defence.  In that regard it should 
be borne in mind that as the law of evidence is currently thought to 
stand, a witness may only be cross-examined on previous convictions 
of, or inferring, dishonesty1.  The previous conviction of a witness is 
thus deployed to weaken the Crown case. 

 
72. While we appreciate of course that in Holland v HM Advocate 2005 

S.C. (PC) 3 the Judicial Committee held that details of an outstanding 
charge against a witness ought to have been disclosed, we have to 
say, with respect, that it is not immediately apparent why it should be 
proper to attack a witness’ credibility or reliability on the basis of an 
outstanding charge.  The witness enjoys the presumption of innocence 
just as much as does the accused, who also, by definition, has an 
outstanding charge or charges. 

 
73. Clearly, witnesses also have rights, particularly under Article 8 ECHR.  

Nor is it evident that a witness should be put in the position of having to 
respond to an unproved allegation at the trial of the accused. 

 
74. The legislature may therefore wish to consider the principle of 

disclosure of outstanding charges in its examination of this section. 
 

Sections 86 to 89:  Schedules of Information 
75. In our view the inclusion in the Bill of these somewhat convoluted 

sections is not appropriate or necessary.  Police forces act subject to 
the direction of the Lord Advocate and it appears to us that the 
practical arrangements for the provision of information to Crown Office 
by the police and any other investigating agency, whether by schedules 
or otherwise, should be a matter of administrative arrangement, no 
doubt within the framework of the code of practice which section 114 
requires the Lord Advocate to draw up.  To attempt to address such 
practical, administrative arrangements by means of detailed provision 
in primary legislation risks creating an undesirable lack of flexibility and 
the possibility of raising objections and questions of a highly technical 
nature. 

 
Section 89:  Prosecutor’s duty to disclose information 
76. The duty of disclosure resting on the prosecutor , as recognised since 

McLeod, can be stated shortly and simply as being a duty to disclose 
all evidence or information of which the prosecutor is aware which 
would tend towards exculpating the accused, either by weakening or 

                                                 
1 Cf Wilkinson The Scottish Law of Evidence pp31-32 
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undermining the prosecution case or by providing or supporting a 
defence for the accused. 

 
77. We think it regrettable that the Bill does not contain a clear, principled 

statement of that duty but instead, by a process of dépeçage or 
dismemberment, seeks to state the duty in discrete provisions, 
including some described as examples.  While it may well be that the 
whole of the duty is covered by the various provisions, the drafting 
appears unnecessarily complicated and tends to obscure the essential 
singularity of the duty to disclose material tending towards exculpation. 

 
78. We would add that example (b) in subsection (4) – “information that 

would be likely to be of material assistance to the proper preparation or 
presentation of the accused’s defence” – may go wider than the scope 
of the Art 6 ECHR obligation of disclosure set out in McLeod.  It adopts 
the test applied by the courts in deciding whether to grant an order for 
the recovery of documents from the Crown or a third party.  As the 
opinions of the members of the Privy Council in McDonald v HM 
Advocate [2008] UKPC 46; 2008 S.L.T. 993 indicate,2 there may be 
material which is not subject to the prosecutor’s obligation of 
spontaneous disclosure, but which may be recoverable if it would be of 
assistance in the proper  preparation or presentation of the defence.  It 
is thus not accurate, as matters currently stand, to list example (b) as 
exemplifying the disclosure obligation.  Further, from the point of view 
of the prosecutor – and indeed the court, if called upon to review the 
disclosure – the exercise of identifying material tending to exculpate 
the accused and the exercise of identifying materials which might 
assist in the preparation or presentation of the defence are different.  
The latter exercise potentially requires much greater anticipation of 
possible ways of presentation, as opposed to the identification of 
exculpatory material. 

 
79. We also have difficulty in understanding the inclusion of the provision in 

paragraph (c) of each of sub-sections (3) and (4) of “information likely 
to form part of the prosecution case”.  If it is to form part of the 
prosecution case it is presumably incriminatory, and thus would not be 
part of the duty to disclose exculpatory material.  This difficulty is 
perhaps another reflexion of the overly complicated drafting of this Part 
of the Bill and creates potential difficulties to which we shall later 
allude. 

 
Section 93:  Additional disclosure requirement 
80. Given our views on the inappropriate nature of the inclusion of 

provisions relating to the providing of schedules of information in 
primary legislation, this section would fall to be omitted. 

 
Sections 94 and 95:  Defence statements 

                                                 
2 See paragraphs 50, 62, 64 and 67 to 69 
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81. We are opposed to the notion that in any case there should be any 
requirement to lodge a “defence statement”. 

 
82. There is a well established system of requiring the defence to lodge a 

“special defence” in cases where, in essence, the defence line 
indicates or requires notice to the prosecutor.  The Crown’s obligation 
of disclosure will obviously be exercised against the existence of a 
notice of special defence, and to that extent a further requirement for a 
“defence statement” adds little other than the inclusion of a further 
piece of paper-work in the pre-trial procedures. 

 
83. Moreover, the status of such a statement is unclear.  Is it to be held as 

binding on the lines of defence or contestation at the trial? 
 
84. We appreciate that at base the concern may be that implement of the 

Crown’s duty of disclosure is to an extent dependent on awareness of 
the line of defence.  But in our view the perception of that concern may 
be largely over-stated. Practitioners in the criminal courts in Scotland 
are well aware of the practical realities and of the respective evidential 
strengths and weaknesses of their respective cases.  The prosecutor 
will normally have little real difficulty in envisaging the possible lines of 
defence (indeed, it would be his duty to consider those, both prior to 
the initiation of the prosecution and continually thereafter).  Were there 
to be any particular matter upon which the defence sought disclosure, 
that can be intimated other than by the formal means of a defence 
statement. 

 
85. The provisions on defence statements are a further example of the 

introduction in this Bill of unnecessary legislative complexity into what 
is essentially a matter of practice and procedure. 

 
86. It may also be observed that the provision in the envisaged 

section 70A(5) for the lodging of a defence statement “at any other time 
before the trial  diet” presents scope for prompting the review exercise 
under section 94  on the eve of the trial and thus scope for deferring 
the trial. 

 
87. This is but one of the possible consequences of these provisions. 
 
Section 96:  Effect of guilty plea 
88. We have some difficulty in understanding the purpose of this section, 

which on the face of matters seems unnecessary.  The information 
which the section contemplates is [in sections (2)] “... information which 
is likely to form part of the prosecution case”.  As already mentioned in 
our observations on section 89, information likely to form part of the 
prosecution case is incriminatory information and those observations 
apply also here.  But it is self evident that once the plea of guilty has 
been recorded there would be no reason whatever to disclose further 
incriminatory material (except in so far as necessary for the Crown 
narration of the circumstances of the offence).  If however what is 
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contemplated is somehow exculpatory material it is difficult to see why 
the obligation to disclose is removed by a likelihood that it might be part 
of the evidence led in the prosecution case but is not removed if the 
information would not be likely to be included in the Crown case.  

 
89. We would add that in solemn proceedings it is not competent to 

withdraw a plea of guilty after it is recorded, but subsection (3) is not 
restricted to summary cases. 

 
Section 97:  Means of disclosure 
90. Is this section necessary? There is nothing in the provisions elsewhere 

which suggests any restriction on the means of disclosure. 
 
Sections 98 and 99:  Confidentiality of disclosed information 
91. While it is appreciated that it is desirable to have provision for the 

maintenance of confidentiality and the prevention of the misuse of 
information which has been disclosed, the scope of section 98 is very 
wide, particularly if section 89 is to extend to information “likely to form 
part of the prosecution case”, and thus embrace information which is 
incriminatory.  It would also embrace information which is essentially in 
the public domain or which would not be regarded as confidential in 
any real sense.  One possible way of keeping the offence under 
section 99 within reasonable bounds would be to confine it to 
information which the Crown has categorised as confidential when 
disclosing it. 

 
Section 100:  Order enabling disclosure to third party 
92. It is not apparent what end this section is truly intended to serve. 

Section 98(3) allows the accused to disclose information, disclosed to 
him by the Crown, to third parties for the purposes of the proper 
preparation and presentation of his case.  So this section must 
envisage a purpose other than the proper presentation or preparation 
of the case.  But what kind of purpose?  If it were the intention (which 
we doubt) to mitigate the width of the criminal liability created by 
section 99, we think the problem would be better addressed by the 
primary step of reducing the ambit of the information to which 
section 98 extends. 

 
Sections 102 to 113:  Orders restricting disclosure 
93. We agree that it is appropriate to have some provision on the taking by 

the Crown of a public interest objection, but the terms of these sections 
strike us as on the one hand, overly complicated, and on the other 
hand perhaps insufficiently broad in the respect that they do not 
provide for the taking of a PII objection by a public authority or person 
or body whose interests the Lord Advocate does not represent. 

 
94. It is also noted that nothing is said about the funding of special counsel. 
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APPENDIX 

 
Extracts from the report of the Sentencing Commission for Scotland, 
“The Scope to Improve Consistency in Sentencing” (August 2006)  

 
“Foreword 
We have made a number of recommendations, the central one being the 
introduction of a procedure for giving effect to sentencing guidelines.  We 
recommend the creation of a statutory body, the Advisory Panel on 
Sentencing in Scotland (APSS).  That body would be responsible for the 
preparation of draft sentencing guidelines for consideration by the Appeal 
Court of the High Court of Justiciary.  The APSS would be responsible for the 
necessary research and consultation, and for framing the draft guidelines.  
The adoption of these guidelines, however, with or without modification, would 
be a matter for the Appeal Court.  The membership of the APSS would have a 
strong judicial component, but it would also include people who would bring 
other relevant skills and experience to its work.  In that way, the 
recommendations of the APSS would reflect a breadth of experience and 
thorough investigation, while the role of the Appeal Court in deciding whether 
to approve draft guidelines would ensure that sentencing remained essentially 
a judicial function.  We envisage that the introduction of sentencing guidelines 
would be a gradual process.  Particular guidelines, once adopted by the 
Appeal Court, would guide the sentencer, but would not dictate the sentence 
in the individual case.  They would, we consider, promote and encourage 
consistency of approach, and thus improve consistency in sentencing, while 
preserving the important element of judicial discretion.  We see the system for 
the preparation and adoption of sentencing guidelines which we have 
recommended as complementary to the existing, but little-used, power of the 
Appeal Court to pronounce guideline judgments.” 
 
Paras 9.14 - .16 
“9.14 To assist the Court in providing further guidance to sentencers, and in 

particular handling the introduction of sentencing guidelines into 
sentencing practice, we recommend that a sentencing advisory body, 
to be known as the Advisory Panel on Sentencing in Scotland 
(“APSS”), should be created.  The APSS should be of similar 
composition and have similar powers to those of the Sentencing 
Advisory Panel in England and Wales.  The creation of such a body 
would ensure that sentencing would continue to be a judicial function, 
but that the Appeal Court would have the benefit of advice from a body 
drawing on a range of relevant skills and experience, including, 
possibly, members of the public with the necessary knowledge and 
experience.  We consider that those who contribute to, and manage 
the outcome of, the sentencing process, including sentencers from all 
levels of the judiciary, are in a position to have some involvement in 
and make a valuable contribution to the development of sentencing 
policy in Scotland. 
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9.15 We regard this approach as preferable to the creation of a sentencing 
commission, or a body like the Sentencing Guidelines Council in 
England and Wales, in which other individuals are involved along with 
judges not only in the drafting of such guidelines but also in their 
finalisation and promulgation.  We do not support such an innovation.  
While different models to that which we propose operate in other 
jurisdictions, we consider that in Scotland the Appeal Court should be 
allowed to remain in overall control of sentencing policy, subject of 
course to any legislation that either the Westminster Parliament or the 
Scottish Parliament may enact. 

 
9.16 However, we also consider that judges in Scotland should be aware of, 

and take account of, how their sentences are perceived by the public 
and moreover of the responsibility, which they share with many others, 
to do all that can be done to maintain respect for, and confidence in, 
the law of our country.  An advisory body, comprising a reasonably 
compact group drawn from across the criminal justice spectrum, 
including sentencers from every level, and other individuals with 
relevant experience and expertise, would, we consider, provide 
material assistance to the Appeal Court in carrying out the vital duties 
which the Appeal Court requires to perform.  It should be noted that we 
did consider whether the proposed body should comprise only 
individuals drawn from the various levels of the judiciary, but we 
rejected that model in favour of that which we have recommended.” 

 
Paras 9.22 - .27 
“9.22 We recommend that the APSS should draft guidelines for the 

consideration of the Appeal Court on general topics relating to 
sentencing, such as the issues covered in the Sentencing Guidelines 
Council’s Guideline on “Overarching Principles:  Seriousness”, which is 
reproduced in Annex E, Discounts in Sentences following Pleas of 
Guilty and new sentencing disposals introduced by parliamentary 
legislation.  As far as new sentencing disposals are concerned, we 
consider that before the relevant statutory provisions come into force, it 
would be beneficial to sentencers to have guidance from the APSS, as 
approved by the Appeal Court, as to how the statutory powers could be 
applied.  We also envisage sentencing guidelines dealing with 
particular categories of crimes and offences. 

 
9.23 We anticipate that in preparing draft sentencing guidelines the APSS 

will wish to carry out such research or other investigations and 
undertake such discussions as it considers necessary.  The statute 
creating the APSS should provide details of those whom the APSS 
should be obliged to consult in the context of drafting guidelines and 
we so recommend.  That would not prevent the APSS from consulting 
more widely if it deemed that desirable in the context of the 
development of any particular guidelines. 

 
9.24 In the light of its deliberations, and where relevant its consultations, we 

envisage that the APSS would submit draft guidelines, together with a 
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memorandum explaining the background to, and any comments on, the 
detailed terms of the draft guidelines, to the Appeal Court for its 
consideration.  Guidelines for categories and types of crimes and 
offences would have both narrative and numerical aspects although 
guidelines on sentencing principles, for example, would be in purely 
narrative form.  We stress that it would be for the APSS to determine 
the format and style of the sentencing guidelines it decided to place 
before the Appeal Court for approval.  We are not suggesting that they 
would necessarily wish to follow the approach taken by the Sentencing 
Guidelines Council in England and Wales. 

 
9.25 We recommend that the Appeal Court, sitting with a quorum of at least 

three judges, should be able to approve the draft guidelines.  The 
Appeal Court should also have power to remit the draft guidelines back 
to the APSS, for that body to re-consider the draft guidelines and to 
amend them, if it chose to do so, in the light of any points raised by the 
Court.  On that having been done, the APSS would be able to resubmit 
the draft guidelines to the Appeal Court for its further consideration. 

 
9.26 The Appeal Court, having re-considered the draft guidelines and any 

further advice from the APSS, should have power to approve the draft 
guidelines, subject to any amendment it considers appropriate.  It 
should also have power to decline to approve the draft guidelines.  We 
so recommend.  We would expect that in the event that the Appeal 
Court declined to approve draft guidelines, or approved them subject to 
amendment, it would issue an Opinion making clear the reasons for its 
decision.  In the event that the Appeal Court declined to approve 
sentencing guidelines drafted by the APSS, we would not envisage the 
Appeal Court drafting and issuing its own guidelines.  We consider that 
it would be inappropriate for there to be two categories of guidelines, 
one drafted by the APSS and approved by the Appeal Court and the 
other drafted and issued by the Appeal Court.  In the event that the 
Appeal Court declined to approve sentencing guidelines drafted by the 
APSS, any guidance that the Appeal Court deemed it appropriate to 
provide on issues covered by the rejected draft guidelines could be 
included in a guideline judgment issued by the Court under its existing 
statutory powers. 

 
9.27 It would thus be sentencing guidelines approved by the Appeal Court to 

which sentencers would require to have regard.  We recommend that 
statutory duties should be placed on sentencers to have regard to 
relevant sentencing guidelines and to state in open court, at the time of 
sentencing, their reasons for any departure from such guidelines.  
There is, of course, already a statutory requirement on sentencers to 
have regard to the terms of guideline judgments issued under 
sections 118(7) and 189(7) of the 1995 Act.” 

 


