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PART 1: Sentencing 

 
The Scottish Sentencing Council (s3-6) : Merit in Principle but Will it be 
Truly Independent? 
 
Although I have some major concerns about the particular proposals in the 
Bill, there is merit to the principle of a Sentencing Council. A Sentencing 
Council could assist the informed reflection on sentencing policy and 
practices. A Sentencing Council can potentially be a way of trying to develop 
an informed sentencing policy by creating ‘buffer’ between judges and ill-
informed criticisms by the media and some politicians. It can also be a way of 
communicating with the public and informing the public about the reality of 
sentencing practices. Research (including that in Scotland) shows clearly that 
public attitudes and opinion about sentencing are partly a consequence of low 
levels of knowledge about sentencing the justice system more generally. 
There is an urgent need to address low levels of public knowlegde about 
sentencing and criminal justice. A Sentencing Council can be a way of 
addressing low levels of public knowledge about sentencing and also 
encouraging public consultation about some of the thornier issues in 
sentencing.  
 
Is a Sentencing Council necessarily a threat to judicial independence? Unless 
one takes the unsustainable posture that there can be no such thing as policy 
in sentencing, then a Sentencing Council need not necessarily threaten 
judicial independence at all. Indeed, if suitable arrangements are made a 
Council could strengthen public confidence in the justice system and the 
judiciary, and thereby its long-term independence from (especially) the 
executive. To say that any forum such as a Sentencing Council necessarily 
threatens judicial independence would be a misunderstanding of what judicial 
independence means. Constitutionally, sentencing in individual cases is a 
matter for judges to decide within the law, but sentencing policy is and always 
has been a matter on which the public can have a role. Sentencing is not 
fundamentally a technical matter (although there are technical aspects, of 
course). Most judicial sentencers readily acknowledge that they do not have a 
monopoly of knowledge about punishment and penal policy: other professions 
have much to contribute. Sentencing is conducted in the name of the public, 
to serve the public and paid for by the public. It is entirely constitutional for 
Parliament to make arrangements for a body such a Sentencing Council to 
assist in the development of principles and policy. However, while the 
principle of a Sentencing Council has much potential, I have concerns about 
the particular arrangements being proposed. 
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The Proposed Relationship between the Sentencing Council and the 
Courts 
 
There are two key issues here: 

1. Departures.  
Section 7 states that judicial sentencers can depart from guidelines as 
long as they state their reasons for doing so. As it stands, this sounds 
so permissive as to render guidelines worthless: all a judicial sentencer 
would need to do would be say that the guidelines are not applicable in 
the instant case because of the particular facts and circumstances. 
There has been considerable scholarship on previous attempts to 
require judicial sentencers to provide formal reasons for departures 
and what we know from this should feed into any new attempt to 
require reasons to be given.  
 
This remarkably permissive approach to departures will contradict what 
is described as one of the two main aims of the proposals – 
encouraging consistency in sentencing. If the grounds for departure are 
not specified by the Council or the Court of Criminal Appeal, it is likely 
that there will be greater inconsistency in sentencing for like cases – it 
is likely that different sentencers will develop different 
compliance/departure practices in similar cases. Some will be minded 
to comply whereas in the same case others will find that departure is 
possible. The practical effect of such guidelines would depend heavily 
on the Court of Criminal Appeal. 

 
Will the Sentencing Council be sufficiently independent from the 
executive? 
 

1. The arrangements (sections 8 and 12) do not show sufficient 
independence from the executive branch of the state. 

On the one hand the Scottish Government has argued for flexibility in how 
the Council approaches the production of guidelines and associated 
matters. On the other hand, there is a real danger that the arrangements 
will not ensure the Sentencing Council’s independence from the executive 
branch of the state. Named office holders (including Ministers) would be 
able to invite the Council to consider producing guidelines in certain areas, 
and while the Council could decline to do so, it would in effect be 
answerable to Ministers. There is a danger that this arrangement will not 
display genuine independence. 

 
2. The arrangements could come to be viewed with suspicion which will 

damage the work of the Council. 
A second danger is that the proposed arrangements between the Council 
and government may come to be viewed (whether rightly or not) with 
suspicion and cynicism. It will not be long before it is alleged that the 
apparent independence of the Council is not real and that the Council is 
being surreptitiously leant on by Ministers (or others). For this reason, 
critics are likely to claim that independence is a merely a pretence.  
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Section 18: Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007  
 
This 2007 Act relates to the release of prisoners (and implicitly deals with 
judicial sentencing). I have previously submitted evidence both orally and 
in writing to Justice 2 Committee (see Annex), which, if implemented as it 
stands, would make a unsatisfactory situation even worse. The Act has not 
yet been implemented. Section 18 of the current Bill sets out amendments 
which generally speaking mitigate some (though not all) of the most 
perverse effects of the 2007 Act (for example the 15 day cut-off anomaly– 
see annex).  
 
While, the current Bill cannot be said to make release arrangements much 
clearer or more transparent, the apparent intention (as set out in the policy 
memorandum) to increase the 15 day cut-off to 12 months makes sense 
(similar to the position which was proposed by the now-defunct Sentencing 
Commission). It is sensible that such a cut-off should be in line with the 
new summary sentencing powers (see annex for further explanation). In 
addition, the proposal to create ‘short-term custody and community 
prisoners’ (s18) is an improvement on the 2007 Act, in as much as it 
appears not to be making unrealistic promises which accompanied the 
2007 Act about supervision of released short-sentenced prisoners.  
 

Section 6 of the 2007 Act is one of the more illogical elements of that 
legislation. The current Bill does not appear to seek to repeal or 
amend it. 
 
That would be mistake. Section 6 of the 2007 Act provides that the custody 
part must be a minimum of 50% of the overall sentence, but that this may 
be increased to 75% if the individual sentencing judge considers it 
appropriate. What is the rationale for allowing individual sentencers to 
increase the custody element to 75%? None of the accompanying 
documentation to that Bill (not in the current Bill) has provided any 
explanation. S6 is bound to create less clarity in sentencing – not more. 
Section 6(4) provides that an individual sentencer may increase the 
custody element to 75% in view of: the seriousness of the offence/s; 
previous convictions; the timing and nature of a guilty plea. Yet all three of 
these criteria currently form (and will continue to form) the basis of 
determining the overall headline sentence.  Why should individual 
sentencers now be asked to make the same assessment twice? At best 
this seems to provide for unnecessary duplication and confusion. 
Moreover, this would often cut the time for supervised rehabilitation in the 
community to help the offender not to reoffend (see Annex).  
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ANNEXE  
 

WRITTEN EVIDENCE SUBMITTED TO THE JUSTICE 2 COMMITTEE OF 
THE SCOTTISH PARLIAMENT ABOUT THE CUSTODIAL SENTENCES 

AND WEAPONS (SCOTLAND) BILL, SUBMITTED 20TH NOVEMBER 2006 
 
1. THE BILL IGNORES THE KEY TO ACHIEVING CLARITY IN 
SENTENCING 
 
The Bill deals with the management of sentences without tackling sentencing 
itself – once again changing exit points without looking at entry. The Bill has 
shied away from looking at sentencing policy. While it is accepted that the 
allocation of punishment in individual cases is a matter for the courts, the 
overall objectives and shape of sentencing policy is a matter for Parliament. 
The Bill will not achieve greater transparency because ultimately, in and large 
part, the 'disjuncture' between time announced and time served is a practical 
consequence of not tackling the question of who goes into prison and for 
what. By ignoring that question of who we should send to prison (i.e.: 
especially where persons are not a danger to the public) and for what, 
governments will continue to find that they have to manipulate release 
arrangements so as to relieve pressure on prisons caused by the throughput 
of huge numbers of very short term prisoners. 
 
2. ISSUES ARISING FROM THE 15 DAY CUT OFF.  
 
ANY period in custody is extremely serious and has damaging effects leaves 
one in two homeless; breaks social and familial ties etc which are so vital to 
desistance. 
There are also serious equal treatment considerations: 
1. The perverse effects of the 15-day rule. This means that a person 
sentenced to custody for 21 days will serve less than a person sentenced to 
custody for an apparently less period (eg 14 days). This is plainly absurd and 
undermines the objective of clarity and intelligibility. 
2. In addition to the perverse effects of the 15 day cut off, some 
sentencers may feel it is a matter of justice (comparative proportionality) 
that someone who would have been sentenced to 21 days imprisonment 
would serve less than someone who is sentenced to 14 days. It will be 
tempting (and in some respects understandable) for individual sentencers to 
inflate their sentence to try to avoid this comparative injustice. Other individual 
sentencers may feel that they cannot do this. 
3. Given that the Scottish Executive acknowledges that between 15 days and 
6 months the licence will be nominal , why have the 15 day cut off point at all?  
 
 
3. UNINTENDED INFLATIONARY PRESSURES ON SENTENCING 
 
Many (though not all) individual sentencers will feel that supervision after 
release from custody (i.e. combined sentence) is desirable in many cases. 
The policy memorandum tells us that only those serving 6 months or more will 
be expected to be in supervision (and it may well be that in time 6 months 
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comes to be seen as too low to provide meaningful supervision). 
Consequently, many individual sentencers will choose to add the extra 
time necessary in order that the person before them will definitely get 
the supervision and support. With the new summary sentencing powers 
being increased to 12 months1, this will be very tempting. It would have been 
more sensible to have kept the 12 month cut off recommended by the 
Sentencing Commission since this would coincide with maximum summary 
powers. Alternatively, the maximum summary powers should be kept at 6 
months. 
 
4. NOMINAL LICENCE PRACTICE WILL DAMAGE PUBLIC CONFIDENCE 
IN COMMUNITY SENTENCING IN GENERAL 
 
The Policy Memorandum concedes that those sentenced to custody for six 
months or less (and we suggest probably more than 6 months in practice) will 
be subject to only a nominal licence. This will set the reputation of community 
punishment up for failure. Inevitably, it will not be long before one or more 
persons on a nominal licence commits a serious offence, which attracts 
considerable public attention. When it is discovered that in such cases s/he 
was ‘on licence’, the reputation not only of licence but (by association) 
community punishment more generally will be damaged. While this ‘failure’ 
would, of course, not be a failing of community punishment or criminal justice 
social work per se, it will be portrayed as such in the inevitable media furore, 
which will point the finger at criminal justice social work. Public confidence in 
punishment in the community will, as a result, be undermined by its 
association with the nominal licence. In other words, by making licensing so 
wide, universal and nominal, it and all community sentencing is being set up 
for repeated public relations failures. 
 
5. SETTING OF THE ‘CUSTODY PART’ IN THE PROPOSED COMBINED 
STRUCTURE (SECTION 6) 
 
Section 6 of the Bill is one of the most unclear and contradictory parts 
of the Bill.  
 
A. Section 6 provides that the custody part must be a minimum of 50% of the 
overall sentence, but that this may be increased to 75% if the individual 
sentencing judge considers it appropriate. What is the rationale for allowing 
individual sentencers to increase the custody element to 75%? None of the 
accompanying documentation provides an explanation.  
 
B. S6 creates less clarity in sentencing – not more 
 

Section 6(4) provides that an individual sentencer may increase the custody 
element to 75% in view of: the seriousness of the offence/s; previous 
convictions; the timing and nature of a guilty plea. Yet all three of these 
criteria currently form (and will continue to form) the basis of determining the 

                                                            
1 Criminal Proceedings (Scotland) Bill s33 
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overall headline sentence.  Why should individual sentencers now be asked to 
make the same assessment twice? At best this seems to provide for 
unnecessary duplication and confusion.  
 
C. S6 will create exacerbate disparities in sentencing 
 
The policy memorandum supposes that 50% will be the normal ‘punishment 
part’ set by the court. This appears to amount to wishful thinking: there is 
nothing in the Bill which will ensure that this is likely to be the case. Indeed, 
individual sentencers are likely to deal with very similar cases in dissimilar 
ways (disparity).  
 
D. S6 means that the aim of long-term public protection will be 
undermined   
 
“Public protection is of paramount importance.”2 This is why the new 
combined structure is proposed for all custodial sentences of 15 days or 
more: to be subject to licence in the community. Community supervision and 
licence conditions are intended to reduce the risk of re-offending both during 
the community part of the sentence and after the expiration of the sentence 
and thereby increase public protection. Yet the proposal in section 6 to allow 
individual sentencers, in effect, to decrease to 25% the period of community 
supervision will undermine the very efforts to increase public protection, 
through a supported and supervised transition back into the community. It is 
likely that practices will vary between individual sentencers dealing with 
substantively similar cases.  
 
The Bill proposes that individual sentencers should be allowed to increase the 
custody part of a sentence to up to 75% because they wish, in effect, to 
punish the offender twice: once in terms of the overall sentence and again by 
limiting the time for structured community supervision and support. Yet 
ironically, in many of those very cases where the offender and the community 
will most need community supervision the community element will have been 
reduced. Unlike indeterminate life sentenced prisoners, determinate 
sentenced prisoners cannot be held or subject to licence beyond 100% of 
their sentence. Therefore, by allowing individual sentencers to reduce the 
community part to just 25% it will in fact make management and supervision 
of offenders both more difficult and shorter. Thus, enabling individual 
sentencers, to reduce the community element to 25% will undermine the very 
reason for ending automatic unconditional release: public protection, which is 
claimed to be of “paramount importance”. 
 
Square Peg in a Round Hole. The Bill has attempted to apply the logic of 
indeterminate sentence arrangements (e.g. for life sentence prisoners) to all 
15 day-plus determinate sentence prisoners.  The Bill appears to rely on the 
rationales used for indeterminate sentence prisoners and apply this to all 
determinate sentence prisoners sentenced to 15 days or more. The key 

                                                            
2 Policy Memorandum, p2 paragraph 7. 
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difference is that determinate sentence prisoners must be released from all 
restrictions after the completion of 100% of their sentence. 
 
E. Artificial distinction between ‘seriousness’ and ‘protection of the 
public’ leads to more confusion not less. 
 
S6(5) provides that in setting the custody part, the court "must ignore any 
period of confinement which is necessary for the protection of public". 
Background documentation indicates that this is supposed to require 
sentencers only to include the 'punishment part' of sentencing and thereby 
subtract the 'risk part' from the sentence. In practice I cannot see that this will 
work. In practice, the categories of 'risk' and 'seriousness' will continue to be 
very difficult to distinguish in determinate sentence cases. The Bill’s attempt to 
draw this distinction will be seen to be artificial and un-transparent. 
 
I would recommend, therefore, that the Bill should not enable individual 
sentencers to vary the custody percentage for determinate sentenced cases. 
The purposes of retribution, deterrence, culpability and seriousness can be 
(and are) achieved more transparently through the setting of the appropriate 
overall headline sentence.  
 
6. IF S6 IS RETAINED THEN THERE WILL NEED TO BE A REQUIREMENT 
FOR SENTENCE RECALIBRATION 
In its report3, the judicially-led Sentencing Commission explicitly 
recommended that to take account of increases in real time served in prison, 
there should be recalibration of sentencing:   

 
“We therefore recommend that, in any new statutory regime, Parliament 
expressly provides that a sentencer, when having regard to sentences 
imposed under the previous regime, must also have regard to the right to 
early release under that previous regime. Accordingly, it will be 
appropriate for sentencers acting under the new regime…to recalibrate 
and reduce them by the extent necessary…”[paragraph 5.8, sic] 

 
Currently, it is understood that the sentenced person would be released after 
9 months of an 18 month sentence. (50%). However, section 6 will allow the 
individual sentencer to pass the same headline/official sentence (18 months) 
for the same case, but to increase the effective period in custody to 75% (in 
this example 12 months). Thus, the effective (or real) custodial sentence will 
be 3 months longer, although the official/headline sentence remains the 
same. 
 
For reasons not explained by the background policy documentation, the 
recommendation by the Sentencing Commission that “Parliament 
expressly provides” for recalibration has been completely omitted from 
the Bill.  

 

                                                            
3 The Sentencing Commission for Scotland (December 2005) Early Release from Prison and 
Supervision of Prisoners on their Release 
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