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Foreword 
Scottish Women’s Aid (“SWA”) is a national organisation working for change on 
issues of domestic abuse, and an umbrella body to a membership of 39 
autonomous Women’s Aid groups throughout Scotland which provide temporary 
accommodation (refuge), information and support to women, children and young 
people who experience domestic abuse. 
 
Introduction 
We welcome the opportunity to comment on these proposals. While there is 
much to commend in this Bill, we have concerns on certain aspects of the 
proposals, specifically on sentencing guidelines, the operation of the Scottish 
Sentencing Council (“SSC”), Community Payback Orders, the introduction of a 
presumption against short periods of imprisonment or detention and the 
disclosure of Crown evidence to the defence. We would be pleased to discuss 
our comments further with the Justice Committee. 
 
Section 5 Sentencing guidelines 
 This section states, inter alia, that “5) The Council must include in any 
sentencing guidelines— (a) an assessment of the costs and benefits to which the 
implementation of the guidelines would be likely to give rise, (b) an assessment 
of the likely effect of the guidelines on— (i) the number of persons detained in 
prisons or other institutions, (ii) the number of persons serving sentences in the 
community, and (iii) the criminal justice system generally” 
 
The statute must also, however, place a duty on the SSC to ensure that the 
guidelines include an assessment of the costs, likely effect and risk, including risk 
of further offending, to the public generally and victims and witnesses of specific 
crimes, arising from the implementation of the guidelines. 
 
Section 6-Procedure for publication and review of sentencing guidelines 
The section states, inter alia, that …”(1) The Council must, before publishing any 
sentencing guidelines or revised sentencing guidelines, (a) publish a draft of the 
proposed guidelines, and  (b) consult the following persons about the draft— 
(i) the Scottish Ministers, (ii) the Lord Advocate, (iii) such other persons as the 
Council considers appropriate.” 
 
It is crucial for the acceptance of the guidelines, and to promote transparency 
and consistency in their production that both the public and all organisations 
involved in supporting victims of crime, particularly those in the voluntary sector, 
are able to comment on draft guidelines before they are produced. Therefore, it is 
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not sufficient for the section to simply state” such other persons as the Council 
considers appropriate” as this has the potential to limit the extent of consultation 
and the consultees. 
 
Section 11 The Council’s power to provide information, advice etc. 
This section provides that the Council may publish or otherwise disseminate 
information about sentencing matters, provide advice or guidance of a general 
nature about such matters, and conduct research into such matters. 
 
In the consultation paper on sentencing, consultees were asked whether they 
agreed that the SSC’s statutory functions should include providing information to 
the public about the sentencing process and if so, how that process could be 
made clearer and more understandable to ordinary members of the public and 
what measures might be taken by the SSC to make the sentencing process more 
transparent. 
 
It was, therefore, understood that any Sentencing Council would have these 
duties prescribed as a mandatory part of their function. However, section 11 does 
not lay this duty on the SSC and falls short of giving the commitment needed. 
 
We would reiterate the comments we made in our response to the consultation in 
that the SSC must provide information to the public on the sentencing process, 
the provision of information in itself resulting in a more transparent process. 
 
Section 12   Business plan 
Again, with reference to our comments on section 11 above, section 12 also fails 
to state that the SCC will accept comments or representations from the public or 
other parties as to issues that they may wish to consider. The planning process 
must be open and transparent to achieve the success of the SSC and its work. 
 
Schedule 1 The Scottish Sentencing Council 
Section 9 of this Schedule states that the SSC may determine its own procedure 
and that of any committees established by it. 
 
Further details and clarity on how the SSC will operate is required. In  our 
response to the consultation paper, SWA stated that while we agreed that the 
SSC should be given the functions proposed, for reasons of transparency, the 
legislation establishing the SSC on a statutory footing must be more than a basic 
framework and should set out how the SSC will establish its method of working; 
this should include detailed procedures for producing sentencing guidelines and 
carrying out its other functions so that the public, in particular, know what the 
SSC is doing, why and how. 
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14 Community payback orders 
• 227N Offenders subject to more than one unpaid work or other 

activity 
requirement 

Section 227N(1) indicates that where a court is considering imposing an Unpaid 
Work and Other Activity requirement on an offender already subject to an 
existing such requirement(s, the court has discretion to direct that the new 
requirement can be concurrent to any existing requirement(s). 
 
This would not follow policy intent that the sentence should act as an effective 
deterrent. Firstly, the sentences should run consecutively, not concurrently, as 
the net effect otherwise is no additional punishment whatsoever for the offender, 
and secondly, if an offender has re-offended whilst undertaking an existing 
unpaid work requirement, this indicates that they are not suitable for this disposal 
and a more robust approach by the court should be taken. 
 

• 227O Rules about unpaid work and other activity 
 These need to be scrutinised under the current review of the Bill and not dealt 
with subsequently by statutory instrument. 
 

• 227P Programme requirement 
We are pleased to see that the section includes the wording “ (4) If an offender’s 
compliance with a proposed programme requirement would involve the co-
operation of a person other than the offender, the court may impose the 
requirement only if the other person consents.” Where the court is considering 
referring the abuser to a perpetrator programme, this will offer protection to 
women and children experiencing domestic abuse as the court will be required to 
hear from them as to any concerns about their safety or other issues which may 
arise as a consequence. 
 
In situations where a custodial sentence is not imposed, it would be helpful to 
see the courts making use of the residency requirement under the new section 
227Q introduced by section 14 of the Bill. This would be useful in ensuring that 
abusers given community payback orders are, if necessary, required to live away 
from the family home. While this does not give anything like the protection 
afforded by a custodial sentence, it may be useful in these circumstances. 
 

• 227S Mental health treatment requirements: medical evidence 
This section proposes that a written report purporting to be signed by an 
approved medical practitioner may be received in evidence without the need for 
proof of the signature or qualifications of the practitioner. 
 
This proposal is not acceptable. Any report which attributes the offender’s 
behaviour to a mental condition must be submitted by a credible, accredited 
practitioner operating in the field relative to the offence, and be signed by them.  
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We would also be concerned about any move to refer perpetrators of domestic 
abuse to “medical health treatments” as an alternative to either a custodial 
sentence or referral to a perpetrator programme. This is particularly relevant as 
we have seen increasing evidence of the pathologising of the behaviour of 
perpetrators of domestic abuse. However, arguing that the behaviour is due to  
psychological factors simply diminishes the abuser’s criminal responsibility and 
does not take does not take into account their personal responsibility for 
perpetrating the abuse, or  the dynamics of power and control in domestic abuse. 
 
Any suggestion that the abuser’s cultural background should excuse crime, 
mitigate responsibility or reduce the penalty for criminal behaviour or that they 
are in need of medical “treatment” or “therapy” is dangerous to the women, 
children and young people who have experienced domestic abuse, belittles the 
crime and provides abusers with a regrettably convenient excuse. 
 

• 227W Periodic review of community payback orders 
This section indicates that on imposing a community payback order in respect of 
an offender, the court may include in the order provision for the order to be 
reviewed at such time or times as may be specified in the order. Since the 
rationale behind community payback orders is that the offender will be “visible” to 
the court, it is therefore important that these reviews are held by the court to 
inform them of the offender’s compliance or otherwise with the order, the risk 
they pose to the community and, thus, their suitability to continue on order. 
 

• 227ZB Breach of community payback order 
If the offender fails to appear as required by a citation to the offender, the court 
must issue a warrant for their arrest unless there are mitigating circumstances 
such as illness. 
 
Section 17 Presumption against short periods of imprisonment or 
detention 
We acknowledge that these proposals may have a positive impact on certain 
offenders with chaotic lifestyles for whom prison is a “revolving door” and not 
appropriate for addressing the issues behind their criminality. 

However, the criminal behaviour of perpetrators of domestic abuse does not fall 
into this category and the proposals to discourage the use of short term 
sentences are likely to have a negative impact on women, children and young 
people experiencing domestic abuse. 
Any presumption in sentencing against the use of prison in cases involving 
domestic abuse will only serve to increase the risks to safety for women, children 
and young people experiencing domestic abuse; further, it will undermine the 
work done within the criminal justice system and in public awareness- raising on 
the seriousness of domestic abuse and how it should therefore be dealt with by 
the courts. It would be disastrous if the proposals were to foster an attitude 
amongst abusers that their behaviour was no longer being taken seriously in 
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terms of sentencing and that they could, to all intents and purposes, abuse with 
impunity. 

In preparing this response, SWA consulted our member groups and the women 
they support and these are some of the responses we received:- 

• “Any violent crime should be custodial .. to send a message out to the 
men that violence is never acceptable, especially when you think of the 
scale of domestic abuse. The courts should be treating it more seriously 
and a year or over should be mandatory. If the Scottish Government want 
to incarcerate the most “dangerous and violent “then they should start with 
men who abuse their partners and children. What do they define as 
dangerous and violent? Is it not enough that women and children are 
systematically abused? 

 
• The ordeal of a court appearance is only made bearable by the thought 

that the perpetrator will receive a sentence that relates in some way to the 
severity of the crime. 

 
• She feels that a custodial sentence will give her and her children time to 

adjust, and prepare for the perpetrator being at large.  
 

• It could be argued that that if it has reached the level that the abuser has 
been charged with assault or other that they are a dangerous person.  Are 
individuals- woman and children any less in need of protection because 
the assaults take place usually in the home and it is named domestic 
abuse?  

 
• They (the women in refuge) felt that short term prison sentences were 

sending out a message to society that DA is unacceptable and if there is a 
problem with overcrowding in prisons then the Govt. should find a way of 
dealing with that issue. The women felt short term sentences were a 
breathing space for women to move on or otherwise make themselves 
safe…. 

 
• Domestic abusers are some of the most dangerous and violent offenders 

in society. Any family who have experienced abuse know that these 
proposals will not work and most likely make matters worse…make sure 
they actually serve 6 months and not only a part of that because of the  
way the system works at the moment. 

 
• We have fought so hard and long to have DA recognised as a serious 

crime, this is going to be a backward step. .. It is so important for abuser, 
and the children and young people in the family to get the message that 
the courts are taking it seriously  loud and clear- if we don’t, what are we 
saying they or their mums are worth? Giving the family the space to know 
what life is like without the abuser (even for a short time) can not only 
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bring respite but gives the woman a chance to call in support for herself 
and her children, move to another area, it also keeps them safe from his 
continued harassment and abuse. We encourage women to contact the 
Police saying that they will be believed and that the abuser will not get 
away with it. Will they still report if they think all he will get is a slap on the 
wrist? What do we say to them now?  

 
• I feel that six months or less still shows the perpetrator that the crime is 

taken seriously and is being treated as so.  Hopefully it will impact on his 
future behaviour. It also helps the victim of the attack believe that they are 
worthy of being protected and that they did the right thing by reporting the 
incident. 

 
• We have always felt that custodial sentences for perpetrators of domestic 

abuse) are an effective way of showing that the justice system and society 
find domestic violence as totally unacceptable as any other form of 
violence. Community service… utterly fails to recognise the seriousness of 
domestic abuse and its effects, not just on the women and children 
concerned, but on the values and attitudes filtered through our whole 
society. 

 
Consequently, where the crime involves violence and/or there is a background or 
history of domestic abuse, sentences of 6 months or less must be retained as an 
option. Since individual incidents do not always reflect the ongoing nature of the 
abuse perpetrated by a particular abuse, it is vital that the courts consider history 
and behaviour, evidence of patterns of abuse and controlling behaviour. 
 
18 Amendments of Custodial Sentences and Weapons (Scotland) Act 2007 
This section proposes that those sentenced to a custodial sentence of a year or 
less would subsequently, on release, be subject to licence conditions, which is a 
positive move.  However, since prisoners currently serving a year or less are not 
released until they have served half of their sentence, we are very concerned 
with the additional proposals in this section to extend the use of Home Detention 
Curfew (i.e. electronic tagging), which would  allow the discretionary release of 
these prisoners before the half way period of their sentence. 
 
This is not acceptable and does not reflect either the intention of the court in 
imposing the sentence it considers appropriate and, in terms of domestic abuse, 
does not provide certainty and clarity for those women or children who have 
experienced the abuse as to how long the perpetrator will be out of their lives.  
 
We also note that Scottish Ministers and local authorities will be required to put in 
place joint working arrangements in relation to the assessment and management 
of the risks posed by short-term custody and community prisoners. These joint 
working arrangements should be documented in a policy document available to 
the public, should involve extensive training of those involved and must contain 
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mandatory provisions for consultation with the partners of the local Multi-Agency, 
Violence Against Women, Community Safety and other fora; similarly, if the 
discussions are undertaken by community Justice Authorities or Criminal Justice 
Boards, the same consultation must be undertaken.  
 
Section 32 – Certain sexual offences by non-natural persons  
Under the provisions it will be competent for the court to impose an unlimited fine 
following successful prosecution on indictment, instead of or as well as, 
imprisonment. While the availability of a fine in solemn procedure will now allow 
the courts to penalise corporate offenders, we would be concerned that any 
change of the law in this way, particularly in relation to the policy in keeping 
people out of prison, would result in offenders being given fines instead, a 
punishment which they may be easily able to afford given the amount of money 
made internationally in relation sexual exploitation of children.   
 
Section 34 – Extreme pornography 
We would agree with the comments in the briefing on this section prepared by 
Rape Crisis Scotland and the Women’s Support Project. 
 
Further, we would add that certain terms in the section require explanation. It will 
be a defence for person accused to prove that they  a legitimate reason for being 
in possession of the image concerned, but “legitimate” is not defined and for the 
avoidance of doubt this must be clarified-  e.g. for the purposes of  prevention 
and detection of crime?   
 
An additional defence under this section is that the accused was sent the image 
concerned without any prior request having been made by or on behalf of them 
and that they did not keep it for an unreasonable time. Again, what is 
“unreasonable” and in what circumstances would retention be deemed 
reasonable?  
 
Section 62 Witness statements: use during trial 
We agree with these proposals and would comment that for the avoidance of 
doubt and to ensure that there are no misunderstandings, the section should also 
read that the statement should have been read and agreed by its author. 
 
Section 66 Witness anonymity orders 
We agree with this section, subject to the caveat that, for the protection of 
witnesses, the wording in proposed section 271P(4) should be amended by 
replacing  “ may”, as highlighted below, with “must”, viz “ Accordingly, where the 
prosecutor or the accused proposes to make an application under this section in 
respect of a witness, any relevant material which is disclosed by or on behalf of 
that party before the determination of the application may  be disclosed in such a 
way as to prevent— (a) the identity of the witness, or (b) any information that 
might enable the witness to be identified, from being disclosed except as 
required by subsection (2)(a) or (3)(a).” 
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Section 80- Assistance for victim support 
We welcome the indication in the Bill’s Policy Memorandum that this section may 
empower the Scottish Government to provide funding for the support of victims 
beyond the limits of current section 10 provision. We are particularly interested to 
note the reference to support for those with no recourse to public funds. 
However, we assume that this provision would require an increase in the funds 
currently available through the section 10 funding stream. 
 
Section 85 Meaning of “information” 
This intention of this section requires clarification as the wording is contradictory. 
Subsection (1) begins  “ In this Part “information”, in relation to an accused, 
means material of any kind (other than precognitions and victim statements) 
given to or obtained by the prosecutor in connection with the case against the 
accused.” 
 
However, subsection (2) then goes to define information and states “  In 
particular, “information” includes— (a) information contained in precognitions, 
(b) information contained in victim statements…” 
 
We understand that anomaly has already been identified by the COPFS and that 
their position is that victim statements should be regarded as information which 
will not routinely be disclosed and if disclosure is required, then only the relevant 
and material information will be extracted and disclosed. 
 
Section 98 Confidentiality of disclosed information 
This section applies the prosecutor is required to disclose information to an 
accused. Section 97 allows the prosecution to limit disclosure of sensitive 
material to “access only”, in cases where the accused is representing 
themselves. Strictly speaking, there is nothing in section 98 to prevent a self-
representing accused demanding a copy of sensitive material for the preparation 
of their own defence, or for a defence representative to give a copy of such 
material to an accused ostensibly for the same purpose. 
 
 In order to protect those victims and witnesses whose personal information may 
be open to such scrutiny, section 98 must be unequivocal in forbidding, in cases 
where such accused have a personal connection with the victim and or 
witnesses, cases involving sexual offences, or cases where there is a sexual 
element to the crime, the accused from obtaining or retaining a personal copy of 
any material.  
 
Section 100 Order enabling disclosure to third party 
Where an accused applies to the court for an order enabling the accused to 
disclose specified information to a specified person for a specified purpose, the 
section requires the court to give both the prosecutor, and any person appearing 
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to the court to have an interest in the information to which the application relates, 
an opportunity to be heard. 
 
The section must clarify the procedure, how the parties will be notified, whether 
this notification will be served by the court or by the accused, the grounds on 
which the court will allow or disallow the application and the appeal process 
available to the prosecution. 
 
Section 114- Code of Practice 
We agree with these proposals and it is encouraging to see that the Code of 
Practice will be placed before the Scottish Parliament, thus, presumably, being 
available to public scrutiny.  
 
We note while that the section states that police forces, prosecutors, those 
submitting reports to prosecutors and those engaging in the investigation of 
crime or sudden deaths must have regard to the Code, there is no reference to 
its application to defence agents or self-representing accused. It may be that the 
Code is not appropriate but given that the legislation places obligations and rights 
on the accused, the section must clarify how practice and procedural guidance 
will be produced for defence agents or self-representing accused.  
 
The Code of Practice should be incorporated into the working practices of the 
COPFS, the police and any other relevant agencies and must cover:- 

• the obtaining and disclosure of medical and dental records, etc, 
• the obtaining and disclosure of visually recorded interviews and CCTV 

footage 
• how disclosure will dovetail with the restrictions on sexual offences 

evidence and applications under section 275  
• cases where the accused can represent himself but there is still a sexual 

element to the case 
• responsibilities of the investigating officer in conducting reasonable lines 

of enquiry and the identification of possible exculpatory evidence 
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