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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Dumfries and Galloway Council 
 

Further to my letter of 20 April 2009 in relation to the above, please find below 
the response from Dumfries and Galloway Council in respect of Part 8 Civic 
Government Licensing. 
 
1.1 The proposal contained in Paragraph 121 would empower Scottish 
Ministers to issue standard licence conditions which would be attached to 
licences granted by each local authority.  Although this would have the 
advantage of consistency across Scotland with advantages for enforcement 
over Council areas it appears to fly in the face of current Scottish Government 
thinking.  A Scottish Government consultation on the introduction of the 
licensed activity of non domestic knife dealing has recently been concluded 
where it was suggested to Scottish Ministers that fundamental aspects such 
as need for CCTV, locked cabinets, storage of knives under the counter or in 
display cabinets should be incorporated into national conditions.  The 
response was “this should be a discretionary condition for authorities to 
consider at a local level” and “We consider it important to give local licensing 
authorities the discretion to establish schemes appropriate to their area and 
that have the flexibility to deal with the peculiarities on an individual 
applications.  Therefore we intend to keep mandatory conditions to a 
minimum and leave most matters to local resolution via discretionary 
conditions”. 
 
1.2 The proposal to make a deemed licence have the licence conditions 
attached is welcome.  At present where the local authority fail to determine an 
application within the required time limit a deemed one year licence comes 
into effect with no conditions.  For example a late hours catering licence would 
be for the full 11pm to 5am until the local authority made a decision at a 
hearing to vary the licence by imposing conditions including times. 
 
1.3 This paragraph also proposes that the licensing authority can itself 
approve standard conditions which would have to be published and could not 
be consistent with Scottish Ministers’ conditions.  Local authorities presently 
have “standard conditions”.  This would appear therefore to be formalising of 
present practice.  However the provision that “Standard conditions will have 
no effect unless they are published” could have massive repercussions for 
licensing authorities and police.  Consideration should be given to lightening 
this burden as the omission might be due to inadvertence or failure of 
communication in ensuring that the conditions remain on the Council’s 
website. 
 
1.4 Paragraph 123 would withdraw metal dealing from a mandatory 
licensed activity to one which the authority must agree to license (option or 
activity).  It appears an odd time to introduce this provision during a downturn 
in the economy where opportunities to make “easy” money will be sought and 
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also at a time when theft of metal is regularly reported in the press.  In any 
event as it takes over 1 year to introduce a new optional licensed activity it 
must be guaranteed that those authorities wishing to retain the licensing of 
metal dealers will not experience a gap during which the activity would be 
unlicensed. 
 
1.5 Paragraph 124 relates to taxi and private hire cars. 
 
1.5.1 Presently an application for a taxi or private hire driver licence must 
have held a driving licence for any continuous period of 12 months.  The 
proposal is to tighten this – “throughout the period of 12 months immediately 
prior to the application”.  This is generally to be welcomed.  However perhaps 
there might be discretion granted to the authority for example where a totting 
up disqualification followed several offences over a long period or a relatively 
short period of disqualification has been imposed over the last 12 months. 
 
1.5.2 The Bill also proposes to amend the provisions relating to review of the 
maximum fare structure by:  
• Clarifying that the review must be completed within 18 months of the last 

review 
• Requiring the authority to advise all taxi operators of the new scales not 

only those organisations consulted.  This reflects present practice 
• Giving the authority 7 rather than 5 days to advise consultees and taxi 

operators of the coming into effect of the new scales. 
 
1.5.3 Local taxi operators presently are entitled to appeal to the Traffic 
Commissioner in respect of a review of the Maximum Fare Structure.  This 
would be widened to representative organisations. 
 
1.6 Paragraph 125 withdraws a statutory exemption from the need of a 
market operator’s licence.  Where the function is held by charitable, religious, 
youth, recreational, community, political or similar organisation a licence is not 
required.  Withdrawal of this will necessitate publicity to make sure that local 
organisations are aware of the new licensing requirement.  Locally this might 
be undertaken by fliers, notices in libraries and other Council buildings, the 
Council’s website, through Event Co-ordination and press advert.  This will 
take up valuable time and resources.  The Scottish Governments’ Explanatory 
Notes for the Bill states that “licensing authorities have discretion as to 
whether to charge reduced or no fee to such organisations”.  Although 
impossible to calculate, specifically because they have been exempt, it is 
likely that the number of such markets will be substantial.  Exactly the same 
consultation will be needed as for any other market operator’s application.  
Reduced, or waiver of fees would put an unfair burden on other applicants as 
the local authority must seek to cover costs by application fees. 
 
1.6.1 By deleting “by retail” from the definition of private market (“a market, 
whether covered or not, carried on by any person other than a local or public 
authority at which goods are offered by more than one seller for sale BY 
RETAIL to the public”) makes it clear that it covers car boot sales where the 
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participants are private individuals who are selling surplus household items.  
This clarification is constructive. 

 
1.7 Paragraph 126 relates to licensing of places of public entertainment.  
The present provisions define places as only those where admittance is “for 
money or money’s worth”.  The proposal is to withdraw this part of the 
definition.  It will therefore relate to free events such as, locally, outdoor music 
events and firework displays.  This will impact on local community groups.  As 
the original resolution was based on the definition incorporating money or 
moneys’ worth a review may have to be undertaken to identify events which 
might be excluded.  Again this will require detailed research, consultation and 
publicity with consequent need for time and resources.  The publicity would be 
for any new resolution and for organisers presently exempt.  The possibility of 
reduced or waived fees has been discussed under market operators.   
 
1.8 Paragraph 127 would require a licence where food as defined in 
Section 1 of the Food Safety Act 1990.  This is an extremely wide definition.  
However the present wording “meals or refreshments” has been considered 
imprecise and this proposal should be positive. 
 
1.9 Schedule 1 to the Civic Government (Scotland) Act 1982 sets out the 
procedural framework for processing and determining applications.  The 
following amendments are proposed:- 
• The application form should include the date and place of birth of the 

applicant 
• The period for objections to be extended from 21 to 28 days.  Twenty one 

days is a reasonable time.  This is backed up by a provision allowing the 
authority to consider objections outwith that time.  From the applicants 
point of view it must be appreciated that the vast majority of applications 
do not attract objections and are dealt with under delegated powers.  The 
licence can only be issued after the period for objections has expired, this 
proposal extends this period by 7 days during which time the applicant 
cannot operate.  This proposal is unnecessary.  

• The period of notice for a hearing would increase from 7 to 14 days.  This 
will reduce flexibility where committee dates are set in advance rather than 
arranged as necessary 

• If someone has a licence and applies for renewal before its expiry that 
existing licence will continue on until the renewal is fully dealt with.  If the 
licence has expired any application purporting to renew it is an application 
for a new licence.  The proposal is to give discretion to the licensing 
authority to deem a late renewal on time if up to 28 days late but only “on 
good cause being shown” “good cause” is a matter of judgement.  The 
use of the word “may deem an application…… made up to 28 days after 
the expiry……to be an application made before the expiry” involves 
discretion.   
These are matters best determined by Members rather than delegated to 
officers whereas timescale would demand an almost immediate response 
otherwise the advantage of the new provision would be greatly diminished.  
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• The period of notice to the licence holder for a suspension hearing would 
reduce from 21 to 14 days.  This would be of great advantage to the 
authority when setting Committee meetings 

• The period during which a statement of reasons may be requested would 
be reduced from 28 days to 21 days.  This would be of advantage to the 
authority especially in relation to issuing of a licence where an objection 
has been lodged.  It is presently unfortunate that the period during which a 
statement of reasons can be requested equates with the period for lodging 
an appeal. 

 
2 Part 9 Alcohol Licensing 
2.1 The proposal to allow the Board to review its over provision statement 
at any time remedies an omission within the original drafting of the 2005 Act.  
A similar amendment is required to Section 6(2) relating to the Board’s 
Statement of Licensing Policy as it only allows one Supplementary Report.  
The Board should be entitled to review its Statement of Licensing Policy when 
the Board deems it necessary. 
 
2.2 A duty is imposed to make an impact assessment of off sales on 
persons under the age of 21.  It is suggested that this is a kneejerk reaction to 
recent publicity and would merely add to the Board’s workload and indeed 
may threaten to make infeasible the off sales premises affected.  An added 
power would entitle the  
2.2.1 This Impact Assessment would form part of the Board’s Licensing 
Policy Statement (in fact would entail a supplementary report).  As the 
legislation only allows ‘a’ supplementary report within the 3 year period and 
the proposal empowers the Chief Constable and the Local Licensing Forum to 
seek a review of the Impact Assessment it is difficult to see how this fits in 
with the restriction to one Supplementary Statement set out in Section 6. 
 
2.2.2 Otherwise the power to vary premises licences en bloc in relation to 
matters determined by Scottish Ministers would be an important part of the 
Board’s resource. 
 
2.3 Paragraph 134 seeks to address an issue raised regarding occasional 
licences.  Under the 1976 Act the procedure is simple and applications can be 
turned around in a few days and, where necessary, a matter of hours.  The 
2005 Act introduces a vastly detailed procedure including notification to the 
Chief Constable and the Licensing Standards Officer with each given 21 days 
to submit a response and a requirement to give notice of the application of the 
Boards’ website.  Any one may object within 7 days of the notice.  It need not 
be a neighbour or other local person.  If there is an objection or representation 
a hearing must be arranged for the Board to determine the application.  This 
could all take at least 6 weeks. Representations have been made especially 
by local organisations that 6 weeks notice renders many events impossible to 
organise.  The Bill’s solution is to give the Board discretion to reduce the time 
for the Chief Constable’s report and the LSOs report to 24 hrs.  No mention is 
made of the need to advertise on the website and the right of anyone to 
object.  This is not within the Act but is in Secondary Legislation (The 
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Licensing (Procedure)(Scotland) Regulations 2007 (SSI 2007 No 453) 
Regulation 18) 
 
2.4 Paragraph 135 would allow the Board to vary any Extended Hours 
Applications granted.  This will allow the Board to address concerns arising 
from the use of the additional hours without reviewing the premises licence 
and is therefore a positive step. 
 
2.5 In respect of personal licences it has been noted that the existing 
legislation would not prohibit the applicant applying for a personal licence from 
more than one Board:  if the applicant is 18 or over, possesses a licensing 
qualification, has not recently had a personal licence revoked and has no 
convictions for a relevant offence the Board must grant the personal licence.  
This provision seeks to address this lacuna.  
 
2.6 Paragraph 137 relates to closure orders.  The present wording of the 
section empowers a police officer of the rank of superintendant or above to 
apply to the Board for an order closing licensed premises or himself to make 
an emergency closure order.  The Bill would reduce the qualifying rank to 
inspector.  Although operationally this will assist the police, keeping it at a 
higher rank would underline the importance of what is being sought or 
imposed. 
 
2.7 Paragraph 140 sets out the skeletal framework for a social 
responsibility levy – promoted as “the polluter pays”.  The full detailed system 
would be set out in regulations.  Licence holders would not be restricted to 
liquor licensed premises but would include street traders, food businesses, 
holders of public entertainment licences and late hours catering premises. 
 
The way the paragraph is presently phrased could force the local authority 
into introducing the levy.  Subparagraph (1) empowers Scottish Ministers to 
make regulations for the imposition on relevant licence holders of changes for 
the purpose mentioned in subparagraph (3).  This purpose is to meet or 
contribute to expenditure incurred or to be incurred by any local authority in 
furtherance of the licensing objectives and which the authority considers 
necessary or desirable with a view to remedying or mitigating adverse impact 
on those objectives attributable to the operation of the businesses described.  
This has to be read with subparagraph (4)(K) which states that the regulations 
may confer a wide range of functions on the local authority. 
 
This will impose a very stressful, inexact, unpopular and perhaps 
unenforceable levy on the hospitality industry which will unanimously advise 
that the economic down turn has hit it harder.  The situation may feasibly arise 
where the administration for enforcement will outweigh the cost of addressing 
the deleterious impact on the licensing objectives.  It could also be a vehicle 
for the police to seek reimbursement/resourcing for what would be ordinary 
policing duties. 
 
2.8 Schedule 4 sets out amendments to the Licensing (Scotland) Act 2005 
very few of which are consequential to the terms of Part 8 of the Bill 
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• Section4 which sets out the licensing objectives makes specific reference 
to the crime prevention objective.  Representations have been made 
especially on behalf of the police that they are restricted to this objective 
whereas their role covers public nuisance, public safety, public health and 
protecting children from harm.  The power of the Chief Constable to 
recommend refusal would therefore extend to the basis of any of the 
objectives and not merely “the crime prevention objectives” 

• Of crucial importance to the police Section 22(2) would be repealed.  This 
restricts the Chief Constable’s objection to the grounds of involvement in 
serious organised crime.  The Chief Constable would therefore be entitled 
to object under any relevant ground. 

• In respect of transfers of premises licences the Chief Constable may 
recommend refusal if the transferee has been convicted of a relevant 
offence.  The Bill would widen this to allow the Chief Constable to make 
such a recommendation even if the transferee has not been convicted of a 
relevant offence.  This appears to fly in the face of the philosophy of the 
Nicholson Report and the 2005 Act where reference should be made only 
to convictions.  It is odd that this change of emphasis is not carried 
through to the determination of premises licences (S23).  Although this 
section is amended no reference is made to the Chief Constable 
recommending refusal where there is no conviction for a relevant offence.  
Bizarrely the proposed amendment to Section 23 refers to reports by the 
Chief Constable underSection 22(2) – which would be repealed by the 
immediately previous paragraph - or Section 24A(2).  Perhaps the 
reference should be to Section 22(2A) 

• Paragraph 7 of the Schedule 4 purports to repeal S57(2) relating to the 
power of the Chief Constable to recommend refusal of an occasional 
licence application notwithstanding that paragraph 134 of the Bill in a new 
subsection (5) refers to subsections (2) and (3) having effect 

• Paragraph 10 purports to repeal S.59(2)(a) which provides that inter-alia if 
the Board has not received an adverse report from the Chief Constable it 
must grant the application for an occasional licence and subsection (7) 
which refers to the Boards’ duty to consider the Chief Constable’s notice 
under section 57(2).  The main text of the Bill (Part 9) does not otherwise 
seek to amend this section. 

• Paragraph 12, similar to the proposal regarding transfer of a premises 
licence, widens the police powers to recommend refusal of a personal 
licence not only where the applicant has a conviction for a relevant offence 
and not only where refusal is considered necessary for the purposes of 
the crime prevention objective.  This is a vast move from the original 
legislation.  Although the present legislation following Nicholson which 
depends on a conviction flies in the face of the current policy of direct 
measures, with prosecution only seen as one option, the wording is 
extremely vague.  What will be the basis of the Chief Constable’s 
recommendation – intelligence, direct measures?  This should be clarified 
at least within guidance.  Also it may be the re-introduction of “fit and 
proper person” criterion without that language.  If so this should be made 
absolutely clear.  If this is the case it must be questioned why it is being 
re-introduced around the time when the new licensing system will be 
coming into effect, and most personal licence applications determined on 
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the present legislation.  The police have been seeking a continuation of 
the “fit and proper person” criterion since the issuing of the Nicholson 
Report. 

• Paragraph 16 would introduce Section 84A giving the Chief Constable 
power to report a personal licence holder to the Board for conduct 
inconsistent with the licensing system.  This power would address an 
awkward restriction imposed by Section 84 which would only allow the 
Board to consider such conduct if it was uncovered during a review 
hearing for a premises licence.  It is therefore a positive proposal. 

 
 
John Alexander 
Director of Social Work  
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