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1. The Faculty of Advocates welcomes the opportunity to comment in this 

submission on the Licensing provisions in the Bill. It is not proposed to 
discuss every provision but confine our observations to those which 
merit comment from a legal perspective. 

 
Part 8 - Licensing Under Civic Government (Scotland) Act 1982 
 
2. Section 121- Conditions 
 

The proposals (in section 121(2) and (6)(a) (i)) to do away with the 
unconditional grant or renewal of a licence are welcomed. 
 
The introduction of mandatory licensing conditions prescribed by 
Scottish Ministers under section 121(3) does represent a radical 
departure from the current approach which is to leave the attachment 
of specific conditions to licensing authorities. The proposal would 
enable Ministers to impose conditions in respect of all licensed 
activities including those which are categorised as optional. By their 
very nature such conditions will not be capable of variation or 
relaxation by licensing authorities in the light of local or particular 
circumstances. The reason for such a change of approach is not 
explained. The terms of any prescribed conditions in statutory 
instruments may shed some light. It is appreciated that mandatory 
conditions are being introduced under the Licensing (Scotland) Act 
2005 although that is in the context of Licensing Objectives which 
underpin the legislation. This is a significant change to the licensing 
regime under the 1982 Act, the reason for which is obscure.  
 
The proposal that standard conditions or variations thereof have no 
effect so far as they are inconsistent with any mandatory condition, 
while inevitable in the context of mandatory conditions, does introduce 
the potential for issues to arise in particular cases as to whether a 
particular condition is indeed inconsistent with a mandatory one with 
consequent uncertainty. Ultimately the issue will be one for the court to 
determine in a particular case. That is only likely to arise if the licence 
holder challenges the condition by appeal.  It may also arise where a 
licensing authority seeks to found on the particular condition or its 
breach in relation to a proposed suspension. Apart from these cases, 
the matter may not arise because the holder of a licence may simply do 
nothing about the condition and not comply with it on the basis that in 
his view the inconsistency means that it has no effect and may be 
ignored. 
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3. Section 122 – Powers of entry and inspection 
 
Significant powers are granted under section 5 of the 1982 Act. These 
are conferred not only on constables but on authorised officers of the 
licensing authority which is responsible for administering and enforcing 
the licensing regime. With the availability of such officers and of police 
officers in appropriate case, it is not clear why it is sought to extend the 
powers to civilian employees of the police authority.  
 

4. Section 127 – Licensing of late night catering 
 

The substitution of “food” as defined in section 1 of the Food Safety Act 
1990 for “meals and refreshment” will, of course, extend the coverage 
of section 42 of the 1982 Act. 

 
5. Section 128- Applications 
 

The amendment of paragraph 8 of Schedule 1 to the 1982 Act  by the 
addition of sub-paragraph (5A) is welcomed. 
 

Part 9 – Alcohol Licensing  
 
6. Section 129(4) – power of Board to vary premises licence conditions 
 

It is submitted that a right of appeal should be given to the premises 
licence holder against such a variation. Given that in the case of an 
application by the holder to vary the premises licence under section 29 
of the 2005 Act there is an appeal against refusal (schedule 5), it would 
be appropriate that a right of appeal also be granted in respect of a 
Board variation. 
 

7. Section 132(2) – premises licence applications: anti social behaviour 
reports  

 
In the proposed section 22(2A) of the 2005 Act in both sub-sections (a) 
and (b)  there should be added a reference to the extent to which such 
anti social behaviour in the vicinity is considered to be attributable to 
customers of the premises. This is frequently an issue in respect of 
applications and it is anticipated that this will be the case in respect of 
the content of such reports. For that reason, it is submitted that it would 
be helpful if it could be addressed in any report. 

 
8. Section 140 – Licensed premises: social responsibility levy 
 

It is noted that the levy is in respect of expenditure incurred by any 
local authority falling within subsection (3). It is nothing to do with the 
relevant licensing board or expenditure incurred by it. Where licence 
holders may be subject to the imposition of the levy where the local 
authority consider it necessary or desirable with a view to remedying or 
mitigating adverse impacts on licensing objectives attributable to the 
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operation of licensed premises in their area, regardless of whether any 
of these impacts can be attributed in any way to specific premises, the 
levy may reasonably be viewed as a form of taxation imposed on all 
relevant licence holders. It will be payable regardless of how well 
managed particular premises are in relation to achievement of the 
licensing objectives.  
 
The imposition of such a levy would be a somewhat drastic and, to an 
extent, a penal measure. How exemptions or remissions from charges 
may operate is left entirely to Regulations. It is essentially a source of 
funding for unspecified measures to address general adverse effects. 
There is, in the proposed legislation, no detail of such measures or any 
specific indication of how the expenditure shall be utilised beyond the 
general terms of the subsection. The authority is given a very wide 
discretion. All of this assumes that the expenditure is in respect of 
action which the authority has power to take. 
 
It is also worthy of note that while holders of licences under sections 
39, 41 and 42 of the 1982 Act will be subject to the levy, the licensing 
regime under the 1982 Act is not subject to any over- arching licensing 
objectives. While one can understand the thinking behind grouping 
these activities with licences under the 2005 Act, albeit they are not 
concerned with the sale of alcohol, it may be perceived as 
inappropriate to subject them to a levy which relates to an impact on 
objectives which have no express application to these activities. 

3 


