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We are submitting this response as academics in law, criminology and 
philosophy, focusing on those aspects of the Bill where the evidence and 
approaches of these disciplines can offer insight. This response has been 
coordinated by the Scottish Centre for Crime and Justice Research, but has 
involved consultation and collaboration with other academic colleagues. We 
have commented on areas where we have knowledge and expertise but if 
time allowed would have covered more sections in greater depth. We would 
be happy to provide further evidence to the Committee if helpful. 
 
We first present highlights summarising the main points of the commentary 
and organised by general topic. This is then followed by detailed comments 
on provisions in the Bill, section by section. Comments cover Parts 1, 2 and 3. 
 
KEY POINTS 
 
Sentencing 
• Rational, principled and consistent sentencing provides the strongest 

ground for achieving penal aims of deterrence, rehabilitation and 
retribution, and so we support the Bill’s aspiration to create such a 
framework in Scotland. 

• Achieving this aspiration would be assisted by organising the list of 
sentencing purposes under an overarching value. Examples of 
substantive values that might guide efforts include enhancing safety 
and promoting justice. An example of a procedural value is parsimony 
which would ensure against non-proportional sentencing and excessive 
punishment. 

• The Sentencing Council has the potential to make sentencing practice 
more consistent and just, but this depends on its powers and how it is 
organised. Evidence around the world shows that if organised and run 
well, sentencing councils bring improvements and control to 
punishment, but if organised badly they can be worse than doing 
nothing at all by locking in a trend of penal expansion. 

 
Community Payback 
• The ability to reduce unnecessary use of prison will be directly tied to 

the credibility and effectiveness of non-prison punishments. Hence, 
community payback, as an organising concept and a specific disposal, 
plays a crucial role in the achievement of the Government’s plan to 
reform criminal justice.  

• As a concept, the Bill should make the meaning of ‘payback’ more 
explicit to clarify that it can encompass reparative, rehabilitative and 
retributive aims. This will make it less susceptible to becoming an 
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ineffective and stigmatising means of seeking revenge or of shaming 
individuals.  

• As a disposal, its effectiveness will be improved by acting on the 
research evidence about how to increase both public support for 
community penalties and behavioural change in offenders. The two key 
factors are clarity (as to what a community punishment is) and speed 
(with which the order is made and fulfilled). This evidence suggests 
careful consideration and some re-drafting is required of provisions on 
conditions (to prevent ‘condition loading’), progress reviews, the role of 
Responsible Officers, and continuing to have separate community 
orders (like RLOs and DTTOs). 

 
Use of Imprisonment 
• The Bill’s aspiration to reduce the use of prison for short periods of 

detention is in keeping with everything the international and UK 
research tells us about short stays in prison; they consistently fail to 
achieve penal aims of deterrence and rehabilitation, and are more 
likely to increase crime than reduce it. An emerging body of evidence 
tells us that the safety of communities is better secured by low prison 
populations than by high ones. 

• Scotland’s use of prison is characterised by many people serving 
numerous short sentences over the course of their lifetimes. Changing 
this pattern will be important for community safety and justice goals, 
but also amounts to a major change in penal culture. 

• We have concerns about the ability of the Bill’s provisions to secure 
this important change. Judges need only to provide a list of reasons to 
deviate from the presumption against short sentences, and this is likely 
to provide an insufficient stimulus to change current practices.  

 
Custodial Sentences and Weapons Act 
• There is no research to support the case that CSaW’s implementation 

in its original or revised forms would reduce crime by released 
prisoners or enhance community safety. Implementation is certain, 
however, to entail significant amounts of money, staff time and prison 
space.  

• The Scottish Prisons Commission considered CSaW thoroughly after 
looking at all the evidence and recommended that if implemented, it 
should apply only to sentences of two years or more. There has been 
no explanation or evidence to support the subsequent provision that it 
would be implemented for sentences of one year or more.  

• The potential of this provision to contribute to growing prison numbers 
and to absorb resources better spent in the community means it would 
be prudent to tie its implementation, again as recommended by the 
Scottish Prisons Commission, to implementation and evidence of 
achievement of the Bill’s other recommendations on sentencing and 
imprisonment. 
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Serious and Organised Crime 
• We welcome the focus on the most serious and high level participants 

in organised crime networks.  
• The definition of ‘serious organised crime’ is set too broadly, however, 

which could lead to both over- and under-enforcement problems. The 
proposed definition does not capture either what is serious or what is 
organised about serious organised crime but rather would apply to 
crime that is comparatively organised. 

• By not clearly defining the target of the legislation, law enforcement 
may be encouraged to focus on easy wins, thus going after less 
serious or strategic targets.  

• We are also concerned that the definition of ‘involvement in serious 
crime’ does not actually require involvement and therefore raises a risk 
of over-inclusiveness. 

 
Bail  
• Remand is a main driver of penal expansion in Scotland, and reducing 

its use is a prerequisite to tackling high prison populations generally. 
• Unfortunately, the Bill’s targeting of breaches of bail and police 

undertakings risks adding to both remand and short sentence prison 
populations. 

• These provisions may have emerged from a welcome interest in 
improving the credibility of the criminal justice system and respect for 
the law, but they are not based on the research evidence establishing 
that breaches of bail are not typically the result of wilful disrespect for 
law but of limiting economic circumstances and highly disorganised 
lives. 

 
Children and Young People 
• Increasing the age of criminal responsibility and repeal of unruly 

certificates bring Scotland into line with European countries with 
demonstrated commitment to human rights. 

• This measure accords with the research we have on the harms and 
criminogenic effects of institutionalising young people but there is 
scope to raise this further and fully decriminalise prosecution of 
children under 12. 

 
Sexual Offences 
• There has long been a lack of clarity in the law regarding sexual 

offending, and the Bill goes some way to clarifying the issues.  
• The provisions relating to possession of extreme pornography raise 

concerns about definitions. In particular, there needs to be specific and 
detailed definitions of ‘possession’ and ‘extreme’. 

• As with the definitional problems of the serious organised crime 
provisions, the lack of specificity can lead to an unclear focus for 
enforcement. 
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PART 1: SENTENCING 
 

In addition to comments made below, we are aware of and in broad 
agreement with the submissions of Professor Neil Hutton of the University of 
Strathclyde, and the Scottish Consortium on Crime and Criminal Justice.  
 
Section 1 Purposes and principles of sentencing 
S1 (1) We welcome the clarification offered concerning the purposes of 

sentencing. However, the Bill could go further than it does. For 
example, the Bill’s provisions should make explicit that each of the 
stated purposes of sentencing should serve a larger purpose; i.e. 
the production of a more just and safer society for all of its citizens. 
This is important because it provides some basis on which to 
consider and determine the relationships between the purposes and 
principles listed at (a)-(e) and some means for choosing between 
them where they conflict. More generally, given the focus in other 
parts of this Bill on the importance of offenders’ paying back to 
victims and communities, explicit reference to the role for 
restorative justice and restorative practices here would strengthen 
the concept of community payback. 

 
We concur fully with Prof Hutton’s argument that, given the very 
qualified claims that justice systems can make in terms of their 
capacities to reduce crime, to deter, to rehabilitate and to protect, 
the principle of doing justice should be paramount; in this respect 
the notion of ‘limiting retributivism’ to which Prof Hutton alludes is 
key. Whatever its form and intent, the measures imposed on the 
offender must never exceed that which is justified by their offence. It 
may be for this reason, that the Prisons Commission separated 
sentencing into two stages: the level of penalty would be set at 
stage 1, and the form of the penalty would be set at stage 2. The 
Bill lacks similar clarity about this process, and ‘having regard’ to 
seriousness (under subsection 3(a)) is neither a sufficiently strong 
statement of the proper limits of punishment nor much of a barrier 
to disproportionate sentencing practices.  

 
A much stronger and more explicit commitment to the principle of 
parsimony in the punishment of offenders seems to us to be a 
necessary addition to this crucial section of the Bill. The 
deprivations of liberty inherent in punishment represent the state’s 
most serious potential intrusions on the rights of its citizens. Though 
this may be a necessary evil, the recognition in liberal democracies 
that such intrusions are an evil entails a commitment to a 
parsimonious approach to punishment. This principle could be 
inserted between the current sections 1(1) and 1(2) and might be 
worded as follows: 

  
‘A court, in sentencing an offender in respect of an offence, must 
impose the least burdensome sentence that is consistent with the 
purposes of sentencing in section 1(1).’  
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S1 (2) The court should be required or encouraged to state which 
principle(s) are most important in any given sentence. Otherwise, 
this subsection simply provides a menu. 

 
S1 (5) Subsection 1(5) under Part I lists a number of circumstances when 

the purposes and principles can be ignored, including when the 
person was under 18 at the time of the offence and where the 
penalty is fixed in law. These exclusions are unnecessary because 
the statement of sentence purposes should apply to the sentencing 
of young people being prosecuted through the adult criminal justice 
system as well as to fixed penalty punishments, which are, after all, 
motivated by particular penal aims. 

 
Sections 2-13 The Scottish Sentencing Council 
We are in full agreement with Prof Hutton’s submission on these sections. In 
particular, we agree that comprehensive guidelines should be developed and 
published by the Council at its outset and not left to develop incrementally. 
The Bill’s aspiration to reduce unnecessary use of prison can only achieve so 
much through provision of new sentences; it relies as much on the 
coordination of the judiciary. Given this, the organisation and authority of the 
Sentencing Council is crucial to the realisation of the aims expressed in Part 
One of the Bill.  
 
S7 (2) The Prison Commission was explicit on the need for any 

Sentencing Council to prioritise the clarification of the importance of 
several of its recommendations – most notably those relating to the 
use of imprisonment as a sanction and, more specifically, the use of 
sentences of six months and less. As presently drafted, at 
subsection 7(2), the Bill is not sufficiently explicit on the key 
question of when it is justified (or unjustified) for a judge to impose 
custodial sentences in general and to impose short sentences in 
particular. Without such clarity the presumption against (short) 
custodial sentences is aspirational at best and meaningless at 
worst.  

 
Section 14 Community Payback Orders 
The term ‘community payback’, introduced in the Prison Commission’s report, 
is a potentially useful one – but it carries some dangers too. The Commission 
was careful to define payback in constructive terms, perhaps being wary of 
developments in England and Wales where the same term has been used to 
refer to quite different developments that stress the visibly punishing aspects 
of community penalties rather than their positive potential. In order to avoid 
what some see as the punitive and vindictive connotations of the term 
‘payback’, in our view the Bill would be enhanced by a more explicit adoption 
of the definition of the term provided by the Commission (Scottish Prison 
Commission 2008).  
 
Such clarity would also help with a second problem which relates to public 
misunderstanding of the nature of payback. At present, the notion of 
offender’s paying back in the community is most closely associated with 
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community service. There is a risk that the reform proposed in the Bill might 
mislead the public into thinking that all community payback orders involve 
unpaid work whereas in fact many of them may not include such conditions.  
 
A single community sentence has appeal in being able to communicate more 
effectively with sentencers and with the public. However, realisation of this 
goal will be undermined by the decision to retain as separate orders both 
DTTOs and RLOs. It is not clear why these specific community penalties 
should not be subsumed as particular conditions or combinations of 
conditions within the community payback order. We know from research on 
public perceptions of community sanctions that one factor explaining low 
public (and possibly also judicial) support for such sanctions is the lack of 
understanding about what a community punishment actually entails (Maruna 
and King 2008). Multiplicity in the types and combinations of community 
sanctions contributes to confusion. 
 
S14  Community Payback Orders (Section 227A(3) of 1995 Act) 

There is a danger of ‘condition-loading’, where judges offered a 
wide range of mix and match conditions for a generic community 
sentence tend to impose more conditions. The danger with this 
approach is that it may violate the principle of proportionality – 
exposing offenders to more onerous forms of payback than are 
merited by their crimes, thus potentially increasing the risks of 
default. For this reason, subsection 227A(3) should be amended to 
read: 

 
‘In imposing a community payback order, a court must not impose 
conditions which, taken together, constitute a more burdensome 
penalty than is warranted by the seriousness of the offence..’  

  
S14 Community Payback Order: Further Provision (section 227B(5) of 

1995 Act) 
We welcome the provisions under S227B(5) to retain the principle 
of the necessity of the offender’s consent to paying back in the 
community, although we note that in the Prison Commission’s 
report, this principle was limited to the rehabilitative elements of 
paying back.  

 
S14  Community Payback Order: Responsible Officer (section 227C(3) of 

1995 Act) 
 We recognise the importance, as articulated in 227C(3), of the 

supervising officer’s duty to (actively) promote compliance. In order 
to further reflect the constructive character of payback, however, we 
would suggest that the officer should also be obliged ‘to provide 
such advice and assistance as may be required to support the 
offender’s rehabilitation, where such support is necessary’. It may 
be that such a duty is particularly relevant where a supervision 
requirement is imposed. This builds on the growing research on 
desistance, showing that supportive activities have a powerful effect 
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on a person’s withdrawal from criminal activity (Scottish Prisons 
Commission 2008).  

 
S14  Fine Defaulters (section S227M of 1995 Act) 
 We strongly support the provision requiring the court to use 

community payback as an alternative to custody for fine default. 
 
S14  Programme Requirement (section 227P of 1995 Act) 
 Some reference should be made to the duty of the local authority in 

which the offender resides to ensure that programmes are in place 
for those sentenced to such requirements, or it should specify that 
such requirements can only be imposed where such provision 
exists. Otherwise there is a risk of offenders defaulting on court-
imposed conditions through no fault of their own. 

 
S14 Periodic Review of Community Payback Orders (section 227W of 

1995 Act) 
Under section 227W the provisions allow for the use of ‘progress 
reviews’. However, the use of the progress review is optional rather 
than mandatory, and the functions appear to rest within existing 
court structures. In our view this represents a missed opportunity. 
The Prisons Commission, based on clear evidence, highlighted that 
because the business of desisting from crime (and complying with 
both community supervision and the law in general) is complex and 
challenging for offenders, the management of that process might be 
better remitted to a court in which specially trained judges and court 
social workers could better support it. In our view, removing that 
function from already busy generic criminal courts and placing it 
within a more specialised progress court made considerable sense 
and merits re-examination.  

 
S14  Breach of community payback order (section 227ZB of the 1995 

Act) 
Given the increasing weight of evidence that the process of 
desistance from offending typically involves lapses and setbacks, 
and the related widespread recognition of the need to manage 
compliance realistically and constructively, there may be merit in 
amending 227ZB(5). We know from the experience of the drug 
courts in this and other jurisdictions that in many cases the mere 
fact of being held to account in court before a judge for non-
compliance is enough in itself to secure future compliance. There 
would therefore be merit in inserting a new section 227ZB(5)a that 
allowed the courts to warn the offender but allow the order to 
continue un-amended. In line the principle of parsimony, this is the 
first option that is considered. Also, in line with that principle, the 
section option would be varying the order but allowing it continue 
(currently 227ZB(5)c); the third option might be imposing a fine but 
allowing the order to continue (currently 227ZB(5)a); the final option 
would be discharging the order and imposing a new sentence 
(currently 227ZB(5)b). This re-ordering of the section would send a 
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clearer and stronger message to the courts about the importance of 
seeking to manage compliance constructively. 

 
Section 16 Short periods of detention 
We support this provision which is consistent with the Bill’s general ambition 
to reduce the ineffective and costly use of prison for very short sentences.  
 
Section 17 Presumption against short periods of detention or 
imprisonment 
We strongly support the presumption against short periods of detention or 
imprisonment. The evidence is clear that short stays in prison are not effective 
for delivering programmes and facilitating behavioural change. It is also a very 
expensive way of punishing people for short periods of time, and limits the 
ability to direct resources more effectively. Evaluations of what works for 
offenders indicates very short sentences allow no opportunity for positive 
change while in prison and make it more likely the offender will have more, 
and more serious, problems within the criminal justice system and in the 
community (Maguire 1995, Gendreau 1999). Such sentences are also the key 
pressure towards overcrowding in Scotland (Scottish Prisons Commission 
2008, Audit Scotland 2008). 
 
It is difficult to know whether the Bill’s provisions will realise the aims 
expressed in this section. A major concern is whether it is enough simply to 
require that a judge lists reasons in the record for allowing a six month or 
shorter sentence. It may be over optimistic to expect that having to make a list 
is an adequate mechanism for encouraging individual sentencers to move 
away from a deeply entrenched culture of short prison sentences. Nor is 
making a list much of a burden to discourage this practice, and in any case 
there are many ways to get around the requirement, for example by issuing a 
custodial sentence of seven months. 
 
Section 18 Custodial Sentences and Weapons Act (CSaW) 
We have great reservations about CSaW being implemented at all, and could 
only begin to consider support for it if the minimum sentence was raised to 
two years (as recommended by the Scottish Prisons Commission). The 
financial memorandum to the Bill notes that implementing the bill with the one-
year floor as proposed would increase the cost of the criminal justice system 
by £45.75 million annually.1 Implementing the bill with a two-year floor would 
reduce this by over £13 million annually. 
 
It is not simply the enormous costs of implementation that raise concern, but 
also the minimal return likely to be gained from its application. We are aware 
of no research in Scotland or internationally which supports the case for 
blanket pre-release risk assessment policies. On the other hand, there is a 
substantial research literature on the limited reliability and constraints of risk 
assessment, and there is plausible evidence, as submitted by the various 
agencies during the original consideration of these provisions, that 
                                            
1 Financial Memorandum to the Criminal Justice & Licensing (Scotland) Bill 2009, pp. 123-4. The costs 
are indicative based on SPS prison population projections. They are a useful guide however for 
comparing the financial implications of implementing the bill at different minimum lengths of sentence. 
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implementation would significantly increase prison populations, costs and 
associated workloads. 
 
The provisions of CSaW will tend to target less serious offenders, based on 
the shorter sentences they are serving, which reduces the capacity to focus 
on the most serious offenders. In this way, CSaW may have the effect of 
worsening current reoffending rates and community safety. 
 
To limit the bill’s potentially disastrous consequences on criminal justice 
services, we urge that legislators consider: 
 

• Dropping this provision entirely from the bill, or at the very least raising 
the minimum sentence to which it applies to two years, recognising the 
lack of research evidence on the effectiveness for community safety of 
these kinds of measures; AND,  

 
• Create statutory provision that its implementation can only proceed 

once there has been an observable trend in reduced use of prison for 
short sentence prisoners. 

 
PART 2: CRIMINAL LAW 

 
Section 25-28 Serious organised crime  
We broadly welcome these provisions in so far as they attempt to get to 
‘backroom’ players who have traditionally evaded law enforcement by 
distancing themselves from frontline criminality. However, the effectiveness 
and fairness of these provisions will depend on them being targeted 
appropriately at key specialists and nominals who are involved at the top end 
of the seriousness scale. We are concerned that the definition of ‘serious 
organised crime’ is set too broadly and that we therefore run the risk of 
targeting the powers inappropriately and unjustly subjecting individuals 
to punishment. An equal danger would be that the broadness of the 
proposed powers discredits the legislation in the eyes of the public and 
the legal profession, leading to its under-utilisation.  
 
If these provisions are to be effective, and appropriately targeted, then it is 
important that this definition is clear and sufficiently precise. In this connection 
we want to raise a number of issues: 
 
i) The definition of ‘serious organised crime’ sets a very low threshold for 

what might constitute serious organised crime. Much of what would be 
captured by the definition given here is ‘crime that is comparatively 
organised’ not serious organised crime. This over-inclusive definition 
could potentially inflate the impression that there is a lot of serious 
organised crime. There is no standard UK definition of organised crime but 
there are various informal working definitions in use. Whilst such 
definitions may be appropriate in the context of policing, it is not 
appropriate for a statutory definition. Given the lack of a standard definition 
it seems inadvisable to frame legislation that introduces one that is so 
over-inclusive.  
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ii) The proposed definition does not capture either what is serious or 
what is organised about serious organised crime. The definition of 
seriousness is both over- and under-inclusive. Many indictable offences 
may be committed for material benefit without being part of organised 
crime as it is conventionally understood; and serious crimes might be 
committed by or within a criminal organisation without the intention of 
securing a material benefit for any person. The definition of organised 
(‘involving two or more persons’) would again capture a large amount of 
‘normal’ criminal activity, without specifically targeting organised crime. 

 
iii) It is not clear whether these new sections really add anything to 

existing offences such as conspiracy or incitement, or simply 
constitute a rather muddy overlap and ‘legislative creep’. To the 
extent that, for example, incitement or conspiracy may already be 
prosecuted under the common law, new provisions are not required unless 
they are going to reach behaviour which is beyond the reach of the 
existing criminal law (e.g. those who distance themselves from frontline 
criminality or direct criminal enterprises). By defining serious organised 
crime so broadly there is too much overlap with the common law, so it is 
hard to see what is gained by the new offences, unless it is to allow target 
setting – but then this opens up the dangers alluded to above. 

 
iv)  We would argue that it would be more appropriate to adopt a 

‘high end’ definition of seriousness that creates clear water between 
‘everyday’ criminality and ‘serious organised crime’. It would be 
preferable to reword the legislation to describe ‘involvement in the 
organisation of serious crime’. 

 
v) The risk is that if organised crime is defined too widely this 

legislation will facilitate a repeat of what has happened in many areas 
of England and Wales under asset recovery legislation, where law 
enforcement in pursuit of asset recovery targets and cashback 
incentives have gone after easy wins, principally cash seizures from 
low level drug dealers. The targeting of these powers should be 
strategically steered through existing arrangements for assessing the 
threat posed by organised crime groups and prioritising law enforcement 
action towards those groups ranked as representing the greatest threat. 
Any performance measurement of national agencies or individual forces 
should continue to focus on their overall effectiveness to disrupt these 
prioritised groups and the nominals within them (which may partly be 
achieved through the use of these legislative powers). 

 
S25  There is a mismatch here between the headnote 

(‘Involvement’) and the offence definition (‘a person who 
agrees to become involved’). While involvement in serious 
organised crime may be a serious offence, agreement to become 
involved is not the same as involvement. These should be 
recognised as two different types and levels of offence. If the latter 
is to be criminalised at all, it would be more appropriate to make this 
a lesser offence than involvement (and with a much lower penalty), 
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to deter those who are thinking about involvement but who might 
yet be dissuaded. To define the offence in terms of agreement, 
moreover, is very inchoate and the person may not yet have 
committed any directly criminal actions, or may indeed change their 
mind. The offence is very similar to common law conspiracy, and is 
open to the same sort of criticisms. 

 
S26  This may be an appropriate aggravation to recognise in law, but 

the broad definition of ‘serious organised crime’ means that 
the aggravation can be too easily applied or proved – 
particularly given the proposal in s.26(4) to relax the requirement of 
corroboration in relation to proof of the aggravation. In fact, given 
the potential severity of the penalty it is not clear why this 
requirement is being relaxed, or that the relaxation is justified. 

 
S27 We accept that there may be a problem in prosecuting individuals at 

the top of criminal networks who use others to commit criminal acts 
on their behalf (s.27(1) & (2)). The definition of ‘directing’ in 
s.27(3) contains appropriate safeguards. It is appropriate that 
some actions on the part of the accused person must be proven 
(though this may make it hard to prove the involvement of the ‘high 
level’ actors the provision is aimed at. It should also be clear that 
subsections a) to c) are cumulative i.e. that the Crown must prove 
a) that the person has done something, and b) that they intended 
this to persuade a person to commit an offence, and c) that they 
intended it to result in the commission of a crime or to enable the 
commission of a crime. 

 
S28 We have serious reservations about the provisions of this 

section, which seem unworkable and disproportionate. We 
would argue that they are unworkable because the requirement to 
report a suspicion is simply too broad and vague. Many people 
may have a suspicion about the criminal activities of others but may 
be scared to report such suspicions to the police. Alternatively it is 
not obvious how clear or certain a suspicion should be before it 
gives rise to the duty to report. The approach taken here exposes 
people to the risk of prosecution. This risk may be limited to the 
extent that the section is aimed at those with specific relationships 
with professional criminals, however there may still be problems. It 
is not clear how close a ‘close personal relationship’ should be 
before it gives rise to the duty or what kind of material benefit 
should have been derived – or even if the person need be aware of 
the material benefit. In the case of professional relationships it may 
be more expedient to work with the various professional standards 
bodies to tighten up the existing codes on the reporting of 
suspicious client activity with resort to criminal law only as a last 
resort. The section is disproportionate because the burden to 
report has a heavy penalty attached. Either a person is complicit 
in some way, in which case they should be prosecuted as such, or 
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they are not. If we must have failure to report provisions, they 
should be a much more minor offence. 

 
Section 34 Extreme pornography  
SCCJR generally welcomes the introduction of these provisions which 
formulate an offence of possession of extreme pornographic material.  
 
The formulation of the s.34 offence of possession of extreme pornography 
avoids some of the inconsistencies contained in the offence legislated in the 
Criminal Justice and Immigration Act 2008 (s.63), while adopting a broadly 
similar legal regime.  
 
We particularly welcome the extension of the definition of extreme 
pornography to cover images of rape and other non-consensual penetrative 
sexual activity. We also welcome the fact that Scotland has chosen not to 
follow the route adopted similar legislation in England & Wales, which makes 
a distinction between ‘violent’ rape and rape in general. 
 
S34 (1)  Extreme Pornography (section 51 of 1982 Act) 

For reasons of clarity, we feel it would be better if the 
provisions were to clearly define the meaning of possession. 
Since, as is acknowledged in the policy memorandum, this is aimed 
at material produced and distributed in electronic form, it is 
important to be specific about what amounts to possession in these 
circumstances. Viewing an image online means that it is 
downloaded and (usually) stored on the hard drive of the computer 
of the viewer. Does possession extend to all images cached on the 
computer hard-drive? Would this require that the person have a 
subjective understanding that such images are stored? Should 
possession extend to cases where an individual has deleted the 
image, though it may still be recovered with specialist software (if 
the person possesses the requisite capability)? Alternatively is it 
intended that the possession should extend to all images stored on 
a computer, even if the accused person is unaware of this? 

 
Will it cover those people who access pornography without 
downloading files? Although the provisions do not criminalise 
accidental or single viewing, should it not also cover repeated 
viewings of this type of material, whether or not the material was 
actually downloaded? 

 
S34(2) Extreme Pornography (section 51A of 1982 Act) 

Our concerns about the definition of ‘extreme’ are based on the 
following observations: 
 
a) An act which threatens a person’s life. This may include sado-
masochistic activity such as asphyxiation, where the intention of 
those involved is not to threaten or endanger life. It may, on this 
basis, be too broad; 
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b) The term ‘severe injury’ is left undefined, and is accordingly 
vague.  
 
Consideration should be given to amending it to: 
 

‘an act which results, or threatens to result, in a person’s severe 
injury.’ 

 
The use of ‘threatens to’ instead of ‘likely to’ would increase the 
proposal’s scope to cover all acts of rape which could all be said to 
threaten severe injury but may not result in severe injury.  
 
Serious consideration should be given to extending the 
definition of extreme to include depictions of incest (which may 
not be covered by depictions of rape and non consensual 
penetrative sexual activity which fit the definition of obscene and 
pornographic). 
 
As the Bill is currently written, to meet the requirement of ‘extreme’, 
the material in question must be explicit and realistic. The terms 
‘explicit’ and ‘realistic’ require that the act depicted in the image 
must be clearly seen, lifelike and convincing and appear to a 
reasonable person to be real. It is not required that the act itself is 
real. 
 
There is a missed opportunity in not including non-
photographic representations of extreme acts. It means, for 
example, that the provisions as they stand will not cover depictions 
of extreme pornography on virtual worlds such as Second Life, 
where the pornography is violent, extreme and interactive, but 
where the images are not photographic.  

 
S34(2)(2) Extreme Pornography (section 51A of 1982 Act) 

In terms of the Act, extreme pornographic material must be all of 
the following: 

 
(a) obscene 
(b) pornographic 
(c) extreme 
 
It is not clear why images should need to be both obscene and 
pornographic. The second would surely include the first. 
Moreover, only the term ‘pornographic’ is defined in the Act (i.e. ‘if it 
is of such a nature that it must reasonably be assumed to have 
been made solely or principally for the purpose of sexual arousal’).  

 
Presumably the intention is that the existing law will be followed on 
the meaning of ‘obscene’. There is no definition of obscene, but 
courts apply a common law test of whether the material is 
‘calculated to deprave or corrupt persons open to depraving or 
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corrupting’. The test of ‘obscene’ means that the material must be 
of such a nature that it would fall within the category of the material 
whose sale etc. is already prohibited under s51 of the 1982 Act, but 
given that this controls the sale and distribution (and visibility) of 
certain materials it is surely not relevant to the definition here. 

 
S34 (2) Extreme Pornography: Defences (section 51C of 1982 Act) 

It is a defence that the person did not keep the material for a 
unreasonable time, but this depends on the meaning of possession, 
which is not defined. If the broad definition is followed 
(unknowingly storing), then this defence would become 
meaningless in many instances. 
 

PART 3: CRIMINAL PROCEDURE 
 
Section 38 Prosecution of Children (section 41A of 1995 Act)  
Currently, Scotland has one of the lowest ages (8 years) of criminal 
responsibility in Europe. The law as it currently stands allows children from 
the age of 8 to 16 to be prosecuted in the criminal justice system. This is 
considered by many to be too low and contrary to international standards. The 
Bill proposes to raise the age at which children can be prosecuted in the adult 
courts from eight to 12, whilst retaining the existing rule that children under 8 
are presumed not to be guilty of any offence. We generally welcome the 
Bill’s intention to raise the age at which children can be prosecuted, 
although there is scope to raise it still further.  
 
The provisions in the Bill are an attempt to demonstrate adherence to 
international principles and standards and will bring Scots law more into line 
with jurisdictions across Europe. The UNCRC (1989) states that signatory 
states shall seek to promote “the establishment of a minimum age below 
which children shall be presumed not to have the capacity to infringe the 
penal law.” In 2007, the UN Committee monitoring compliance with the 
UNCRC published a General Comment that the minimum acceptable age at 
which children should be held accountable for their actions before full (adult) 
criminal justice proceedings should not be lower than twelve in any member 
state. The Beijing Rules - the United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice (1985) – state that the age should not be 
too low, taking account of emotional, mental and intellectual maturity. They 
stress the well-being of the young person as paramount in decision-making as 
well as the importance of the independence of prosecutors in promoting 
diversion from criminal proceedings for those under 18 years. Their official 
commentary indicates that there should be a close relationship between the 
age of criminal responsibility and the ages at which young people acquire 
other civil and marital status. The Tokyo Rules (1990) set standards for non-
custodial measures for young people, and; the Vienna Guidelines (1997) 
stress the rights of the child in criminal justice and endorse the development 
of child-focused youth justice.  
 
The introduction of the restriction on prosecution of children under 12 
implements the main recommendations of the Scottish Law 
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Commission’s report (Report on Age of Criminal Responsibility 2002), 
yet falls short of the recommendation to abolish the existing conclusive 
presumption in relation to under 8 year olds. The age of criminal 
responsibility requires not to be set so low that children who do not have the 
necessary understandings are routinely criminalised. The Bill proposes that 8 
years would be retained as the age below which children are incapable of 
committing crime; 12 would be introduced as the age below which children 
can no longer be prosecuted and 16 would remain as the (usual) age of 
automatic referral to the adult system. The only difference, then, is the 
inability to prosecute those children aged eight, nine, ten and eleven.  
 
The provisions propose that, whatever the offence committed, a child under 
the age of 12 can only be dealt with by the Children’s Hearings System 
(CHS), a more age-appropriate system. The CHS can, in principle, 
decriminalise young people whilst simultaneously dealing with their offences 
under compulsory measures. The CHS has a commitment to the paramountcy 
principle up to 16 years; thereafter young people aged 16 and 17 are routinely 
dealt with in the adult criminal justice system.  
 
Currently, although Scots law allows for the prosecution of children under 12, 
no child can be prosecuted without the explicit guidance of the Lord Advocate, 
whose policy is not to prosecute children where it can be avoided. Yet, it is 
claimed that around 20 young people under the age of 13 have been 
prosecuted in criminal courts over the past five years (Whyte, 2009: 202). As 
long as Scots law allows for the prosecution of children under the age of 12, it 
will remain a possibility which will continue to contravene international 
standards.  
The Bill would also allow samples (e.g. fingerprints, mouth swabs) obtained 
from children to be retained, in certain circumstances, where the offence 
ground is established at a Children’s Hearing. Children aged eight and over 
could still be referred to the CHS on the offence ground. The immunity from 
prosecution thus conferred is not quite the same as decriminalisation.  

 
Section 41 Breach of an undertaking  
This creates a new offence of ‘breach of an undertaking’ for which it will be 
possible to receive a sentence of imprisonment.  
 
We strongly object to Section 41 and believe it would be mistaken to think that 
it is a minor change which has the limited aim of providing a parallel offence to 
breach of bail. It requires much more careful scrutiny because it:  

 
i) Has not been exposed to a consultative process. The Policy 

Memorandum to the Bill states incorrectly that this provision was included 
in proposals presented by the Revitalising Justice Report, and that no 
responses to this consultation were received. Revitalising Justice contains 
no reference to criminalising breaches of undertakings, and the Bill itself 
appears to be the first time this proposal appears. 
 

ii) Removes the rationale for having a system of undertaking in the first 
place. Police liberation on an undertaking allows for the more efficient use 
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of criminal justice time and resources by allowing police to divert less 
serious incidents out of the formal bail process. Creating the offence of 
breach of an undertaking makes it more formal, providing for more serious 
consequences, thus eliminating the conceptual distinction between bail 
and undertaking approaches. If consistency is the most important value, it 
would be more consistent to eliminate undertakings and require all arrests 
to be processed through the standard bail procedure. This implication 
emphasises the need of also valuing parsimony and proportionality. 
 

iii) Has a dangerous and costly net-widening potential. The provision may 
have been motivated by a desire to keep arrestees out of the bail (and 
remand) system, but by hardening what happens at the softer end of the 
criminal justice system is ‘uptariffing’ arrestees and increasing the chances 
of their future long-term criminal justice entrenchment by creating more 
ways to lengthen criminal histories. This will make it more likely they will 
be treated harshly in future contacts with the system, being more likely to 
be remanded into custody and to receive custodial sentences. The more 
contact a person has with the criminal justice system, the more likely they 
are to have long-term contact with the system. As we have learned with 
Scotland’s current excessive use of short sentences, this carries major 
costs to Government and taxpayers, in addition to its harmful effects on 
integrated and safe communities. 
 

iv) Is not supported by the evidence of what we know works. Government 
commissioned research on the use of powers to aggravate sentences for 
those whose offences were committed on bail shows some troubling 
results. Brown et al. (2004) found that this option was taken up in widely 
inconsistent ways by different courts and even by different judges in the 
same court, and was never used for sentences of probation (non-custodial 
sentences being most likely for the kinds of offences for which a suspect is 
liberated on an undertaking). 
 

v) Undermines the Bill’s overall aim of reducing the use of prison for 
people serving very short sentences. The permissibility of a sentence of 
imprisonment (inserted section 22ZA(2)(b)) for a person who has 
breached an undertaking directly goes against the Bill’s larger aspiration to 
reduce the use of short sentences in Scotland. How would the 
enforcement of this provision fit with the presumption against short 
sentences? Allowing short sentences of imprisonment for people convicted 
of this offence would create yet another exception to the rule, undermining 
the vision to end Scotland’s use of prison for less serious offenders. 

 
Section 46 Additional charge where bail etc. breached  
While the section deals with a technical issue, allowing for the streamlined 
amendment of complaints to include a failure to appear, it goes to the larger 
issue of policing breaches of bail in ways that increase the numbers of people 
falling into the criminal justice system’s ‘nets’. Breach of bail has become the 
central focus for those concerned about respect for criminal justice agencies. 
While further offending committed while on bail now can result in an 
aggravated offence charge, ‘technical’ violations of bail conditions can be 
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prosecuted as separate offences. Along with Section 41, we urge careful 
consideration of how such provisions might be expected to (a) improve 
compliance with bail conditions, or (b) increase respect by accused for the 
courts and other justice agencies. 
 
There is no research suggesting that either of these aims has or is likely to be 
achieved in practice. The Government’s own commissioned research (Brown 
et al. 2004) found highly inconsistent use of the power to aggravate offences 
committed while on bail, showing ambivalence among those whose position 
the law is designed to support. 
 
Of equal concern is the growing number of ways that there is criminalisation 
by status exemplified by breach offences: in other words, we are seeing the 
criminalisation of behaviour based primarily on who you are, rather than what 
you do. An accused can go to prison for failing to make a telephone call, a 
behaviour which is perfectly legal for anyone else. 
 
The Bill covers a diverse range of issues, and in the technical detail of 
sections such as this, we observe an emerging patchiness where the 
overarching ambition to reform Scotland’s criminal justice system and link it 
more explicitly to a notion of a just society is being subtly undermined by a 
range of provisions that ostensibly are meant to be ‘tidying’ changes to the 
law. 
 
Section 47 Remand and committal of children and young persons 
These provisions will end the system of ‘unruly certificates’ under which 
accused children can be kept in adult prisons. The number of ‘unruly 
certificates’ received have been increasing in recent years (e.g. in 2006/07 
there were 33 compared with 28 in 2005/06). In 2006/07, 15 year olds made 
up the majority of children held on unruly certificates. But close attention 
needs to be paid to the potential implications of these changes and, in 
particular the provision of suitable accommodation for children within local 
authorities. However, we fully welcome the policy objectives of trying to 
ensure that children do not suffer the adverse effects of being remanded 
in adult prisons. There is strong evidence that young people who enter the 
adult criminal justice system at an early stage get sucked into a repeat cycle 
of conviction and quickly become 'uptariffed' by sentencers who get frustrated 
by the lack of alternative options (Edinburgh Study of Youth Transitions and 
Crime 2009). In the most recent Edinburgh Study findings, it was found that 
young people who were convicted to a period of detention below the age of 22 
had been sentenced to – on average – 4.4 separate periods of custody each 
(with one individual serving 21 separate custodial sentences). 
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