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Summary 
 

• The RSE considers that the proposals for the Scottish Sentencing 
Council are in conflict with the principle of judicial independence. That 
independence refers to both the independence of the individual judge 
and to the institutional independence of the judiciary. Both are 
indispensable if there is to be a fair trial in accordance with article 6 of 
the European Convention on Human Rights.  

 
• We consider that the purpose of the Sentencing Council is 

objectionable on constitutional grounds. Sentencing policy is, and 
should remain, a matter for the Parliament on the one hand and the 
Appeal Court on the other.  

 
• It would be inappropriate and unconstitutional for the Scottish Ministers 

or the Lord Advocate to be seen to be influencing the way in which 
sentences are imposed.  

 
• It is wrong that in reaching its decisions any court should be subject to 

the determinations of a lay body such as the Sentencing Council. This 
would be a gross derogation from the independence of the judiciary 
and entirely unwarranted.  

 
• We see the composition of the Sentencing Council as extremely 

important, and do not consider the proposed membership of the 
Council to be appropriate. 

 
• While the purposes and principles of sentencing, as set out in the Bill, 

are well known, it is clear from the context that they may be affected by 
the sentencing guidelines issued by the Sentencing Council, and 
accordingly they should not be looked at in isolation. How they may be 
affected is not transparent. 

 
• As regards the objective of consistency, we remind the Committee that 

the Sentencing Commission found that there was little empirical 
evidence of inconsistency in sentencing in Scotland. This consideration 
indicates that sentencing guidelines should, at most, be no more than 
advisory. We are also concerned that the public will assume that 
“transparency” means that there should be a “correct” sentence in any 
given case. Sentencing is not an exact science. It involves the exercise 
by a judge of his independent discretion in regard to the circumstances 
of the individual case. 
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1.  The Royal Society of Edinburgh (RSE), Scotland’s National Academy, 
welcomes the opportunity to comment on the Criminal Justice and Licensing 
(Scotland) Bill (hereinafter referred to as “the Bill”). This paper is concerned 
with the provisions of the Bill in regard to the purposes and principles of 
sentencing and the Scottish Sentencing Council. In preparing this paper the 
RSE has drawn on relevant parts of its response in November 2008 to the 
Scottish Government’s consultation paper, Sentencing Guidelines and a 
Scottish Sentencing Council (hereinafter referred to as “the consultation 
paper”) which foreshadowed these provisions. We have taken account of the 
extent to which the proposals in the consultation paper have been modified. 
We would be pleased to discuss the issues raised in this response. 
 
Purposes and Principles of Sentencing (sections 1 and 2) 
 
2.  According to paragraph 8 of the Policy Memorandum the policy 
objectives of these sections are: “To create a straightforward and transparent 
framework within which sentencers can base their decisions in individual 
cases; thereby increasing general understanding of the purposes and 
principles of sentencing and improving confidence in the sentencing process 
and the wider criminal justice system.” The RSE remains of the view that the 
purposes of sentencing are well known and do not require to be embodied in 
statute. How far the individual purposes listed in section 1(1) apply in the 
particular case will obviously depend on its nature and circumstances, and 
hence on the judgment of the sentencer. It appears, therefore, that the listing 
of such purposes in statute serves no practical purpose. A public information 
leaflet would suffice. Making that information available in electronic and hard 
copy format might have merit.     
 
3.  The same comment may be made in regard to section 1 (3) and (4), 
which presumably are intended to set out “principles” of sentencing. The RSE 
makes two further comments. First, we note that section 1(3) creates what 
appears to be an open-ended statutory duty, since it states that “Other 
matters to which a court must have regard in sentencing an 
offender…include”, What are the other matters to which a sentencer is to 
have a statutory duty to have regard? The potential extent of a statutory duty 
should surely be clear. Secondly, we note that among the matters listed in 
section 1(3) there is no mention of the significance of a plea of guilty. It may 
be said that this is covered by section 2(4), or possibly section 1(3)(e), but the 
omission of a factor which may have a significant effect on sentence is 
surprising. The omission demonstrates the fact that these provisions deal with 
sentencing in a superficial manner, and do not facilitate public understanding.  
 
4.  While the purposes and principles of sentencing, as set out in the Bill, 
are well known, it is clear from the context that they may be affected by the 
sentencing guidelines issued by the Sentencing Council (see paragraph 6.1. 
below), and accordingly they should not be looked at in isolation. How they 
may be affected is not transparent. 
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The Scottish Sentencing Council (sections 3 – 13 and schedule 1) 
 
5.  The RSE considers that these proposals are in conflict with the 
principle of judicial independence. That independence refers to both the 
independence of the individual judge and to the institutional independence of 
the judiciary. Both are indispensable if there is to be a fair trial in accordance 
with article 6 of the European Convention on Human Rights. Institutional 
independence requires that the judiciary should be independent of the 
executive. The Commonwealth (Latimer House) Principles, which were 
endorsed by the Commonwealth Heads of Government in 2003, states in 
section IV: “An independent, impartial, honest and competent judiciary is 
integral to upholding the rule of law, engendering public confidence and 
dispensing justice.” Among the steps to be taken to secure this aim is the 
following: “Interaction, if any, between the executive and the judiciary should 
not compromise judicial independence” (paragraph (d)).  
 
6. It is our view that these proposals involve the kind of interaction 
between the executive and judiciary which would compromise the 
independence of the judiciary. We will set out our views in more detail below, 
by reference to certain salient features of the Bill. 
 

6.1. The Sentencing Council would set sentencing policy, both as 
applied in its sentencing guidelines and more generally, with which 
courts would have to comply (see sections 4(b) and 5 (3) and (4)). 
Sentencing guidelines may relate not only to sentencing levels but also 
the principles and purposes of sentencing (section 5 (3)(a) and (b)). 
The powers of the Sentencing Council are so generally expressed as 
to enable it to lay down guidelines as to how statutory rules in regard to 
sentencing should be interpreted. 
  
6.2. Before publishing sentencing guidelines the Sentencing Council 
must consult with the Scottish Ministers and the Lord Advocate (section 
6(1)(b)), presumably in regard to their respective interests. Of particular 
interest to the Scottish Ministers would be the resources implications of 
sentencing guidelines, which the Sentencing Council must assess 
(section 5(5)). 
 
6.3. In sentencing an offender or carrying out any other function 
relating to the sentencing of offenders, a court (including an appeal 
court) must “have regard to” any sentencing guidelines which are 
applicable in relation to the case. If the court decides not to follow the 
guidelines, it must state the reasons for its decision (section 7 (1) and 
(2)). Where the High Court of Justiciary passes a sentence in an 
appeal, and in doing so decides not to follow any relevant guidelines or 
concludes the guidelines do not deal, or deal adequately, with a 
significant issue raised by the appeal, it may refer the sentencing 
guidelines to the Sentencing Council and ask it to review them, giving 
reasons for its decision or conclusion. The Sentencing Council must 
then review the guidelines and have regard to the High Court’s reasons 
(section 9). 
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6.4. Of the total membership of the Sentencing Council the judiciary 
members (including the chairing member) are in the minority (five out 
of twelve). 
 
6.5. Among the objectives of the Sentencing Council are to “to 
promote consistency in sentencing practice” and to “promote greater 
awareness and understanding of sentencing policy and practice” 
(section 4(a) and (c)). In this connection we note that the Policy 
Memorandum states that the policy objectives of the proposals are:  
 
“To help ensure greater consistency, fairness and transparency in 
sentencing and thereby increase public confidence in the integrity of 
the Scottish criminal justice system”. 

 
7. The following are our comments on these proposals, which we set out 
by reference to the numbered sub-paragraphs above (6.1. – 6.5.): 
 

7.1. We consider that the purpose of the Sentencing Council is open 
to grave objection on constitutional grounds. Sentencing policy is, and 
should remain, a matter for the Parliament on the one hand and the 
Appeal Court on the other, following, we may say, a public hearing. It is 
fundamentally wrong that sentencing policy should be determined by a 
Sentencing Council, for which it appears that the executive have 
disproportionate influence on the procedure for appointment of 
members (See paragraphs 1 and 2 of Schedule 1). It is also a 
constitutional principle that the interpretation of legislation is a matter 
for the judiciary and not the executive. It would be fundamentally wrong 
for the proposed Sentencing Council to lay down guidelines as to how 
statutory rules should be interpreted. That is pre-eminently a matter for 
the Appeal Court. 

 
7.1.1. We would add that the Policy Memorandum states:  

 
“The provisions create a Scottish Sentencing Council to provide a 
new sentencing guidelines regime for Scotland. This proposal 
originated in recommendations by the judicially-led Sentencing 
Commission, which examined the issue of consistency in 
sentencing”.  

 
However, examination of the Report1 of the Sentencing 
Commission shows that it recommended in favour of a sentencing 
advisory body and against a sentencing guidelines council 
(paragraphs 9.14 et seq). Neither the Policy Memorandum nor the 
consultation paper contains an acknowledgement of this fact, let 
alone any justification for the decision that there should instead be 
a Sentencing Council. 

 
7.2. It would be unconstitutional and wholly inappropriate for the 
executive to have any influence on the formulation of sentencing 

                                                 
1 The Scope to Improve Consistency in Sentencing, The Sentencing Commission for 
Scotland, 2006 
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guidelines. The Parliament can pass laws which the courts must then 
follow and apply, but Ministers, the executive arm of the Government, 
have no right to tell the courts what to do in individual cases, and must 
not be seen to be doing so. It also has long been recognised in 
Scotland that the Lord Advocate and the prosecution service have no 
role in the determining of sentence. It would be wholly inappropriate 
and unconstitutional for the Scottish Ministers or the Lord Advocate to 
be seen to be influencing the way in which sentences are imposed.  

 
7.3. It is wrong that in reaching its decisions any court should be 
subject to the determinations of a lay body such as the Sentencing 
Council. This would be a gross derogation from the independence of 
the judiciary and entirely unwarranted. Only recently the Parliament 
enacted a statutory commitment to judicial independence in section 1 
of the Judiciary and Courts (Scotland) Act 20082. It is nothing to the 
point that, as stated in section 7(2), it would be possible for a court to 
depart from a guideline in the circumstances of a particular case, since 
what is objectionable is that the court would have to justify departure 
from a guideline laid down by a body which was not made up, as to its 
majority, by judges. It would also be inappropriate for the Sentencing 
Council in advance to circumscribe the circumstances in which 
departure would be permitted (section 5(3)(d)). To do so would be to 
interfere with judicial independence. If there are to be sentencing 
guidelines, it should be for the Appeal Court ultimately to decide 
whether or not departure is justified. 

 
7.3.1. While section 9 enables the Appeal Court to request the 
Sentencing Council to review its guidelines, this provision is in 
any event unsatisfactory. First, the Appeal Court cannot make 
such a request when it is refusing an appeal, and so is not 
passing another sentence. Secondly, it appears that if, after 
reviewing guidelines, the Sentencing Council determines that 
they should remain unchanged, there would be an impasse, with 
the Sentencing Council having the last word. 
 
7.3.2. We should add that the proposals in regard to the 
Sentencing Council make no reference to the Appeal Court’s 
own power to issue guideline judgments under section 118(7) 
and 189(7) of the Criminal Procedure (Scotland) Act 1995. In 
particular they do not address the potential conflict between 
them and the guidelines of the Sentencing Council. 

 
7.4. We see the composition of the Sentencing Council as extremely 
important, and do not consider the proposed membership of the 
Council, as set out in schedule 1, to be appropriate. There is a need for 
the membership of the Sentencing Council to enjoy the confidence of 
the judiciary and the public. As such, it should call for a preponderance 
of judges and other members who have direct experience of the courts 
and the range of issues with which they have to deal. The proposals 
contrast strongly with the Sentencing Guidelines Council in England, in 

                                                 
2 Received Royal Assent on 29 October 2008  
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which there are eight judicial members (including the chairing member) 
out of a total membership of twelve. The remaining members have 
experience of policing, criminal prosecution, criminal defence and the 
interests of victims. 
 

7.4.1. We should add that we question the extent to which any 
useful contribution could be made by the two other members of 
the sentencing council, as referred to in paragraph 1(5)(b) of the 
schedule, unless they are to have knowledge and experience of 
the criminal justice system. 
 
7.4.2. In response to the consultation paper we suggested the 
following membership which would be more suitable: 

 
• The Lord Justice General 
• The Lord Justice Clerk 
• Three Lords Commissioner of Justiciary 
• Two Sheriffs, one of which could come from an urban 

sheriff court district and the other from a more rural district 
to take account of court business in these different areas.  

• One justice of the peace or stipendiary magistrate 
• One nominee of ACPOS 
• One nominee of the Faculty of Advocates 
• One nominee of the Law Society of Scotland 
• One representative of a victim’s organisation or specialist 

in victim’s issues 
• One representative of social work services 

 
7.5. As regards the objective of consistency, we remind the 
Committee, that, as is stated in paragraph 15 of the Policy 
Memorandum, the Sentencing Commission found that there was little 
empirical evidence of inconsistency in sentencing in Scotland. This 
consideration indicates that sentencing guidelines should, at most, be 
no more than advisory. 

 
7.5.1. As to awareness and understanding of sentencing policy 
and practice, we note that paragraph 14 of the Policy 
Memorandum states that “it can be difficult for the public to 
properly understand the sentencing process”. However, we 
caution that it may well be even more difficult for the public to 
understand the process when there are sentencing guidelines in 
place. They will not supersede the need, or deny the 
opportunity, to refer to decisions of the Appeal Court, legislation, 
and textbooks.  If the Bill’s proposals pass into law, future 
arguments in court will not only be concerned with the normal 
sentencing considerations but also the question whether a given 
sentence is or was in accordance with the relevant guideline or 
guidelines and, if not, whether there are or were good reasons 
why not.  
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7.5.2. We are also concerned that the public will assume that 
“transparency” means that there should be a “correct” sentence 
in any given case. Sentencing is not an exact science. It 
involves the exercise by a judge of his independent discretion in 
regard to the circumstances of the individual case. There is no 
such thing as the “correct” sentence for a given set of 
circumstances, and no sentencing guideline can provide for all 
circumstances, let alone the “correct” answer for any of them. It 
is, and will remain, entirely possible for two judges, in the proper 
exercise of their discretion, to reach different sentences in 
respect of the same set of circumstances. Both sentences would 
be justified.  

 
Additional information and references 
 
In responding to this consultation the Society would like to draw attention to 
the following Royal Society of Edinburgh responses which are relevant to this 
subject: 
 

• The Royal Society of Edinburgh’s submission to the Scottish Prisons 
Commission (April 2008)  

 
• The Royal Society of Edinburgh’s submission to the Scottish 

Government, Sentencing Guidelines and a Scottish Sentencing Council 
(November 2008)  
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