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GeneWatch UK welcomes the opportunity to comment on the general principles 
of the Bill. Our comments are restricted to Sections 58 – 60 - Retention and use 
of samples etc.  
 
In general we welcome the provisions in the Bill, however we note a number of 
areas where safeguards could be improved in order to ensure better governance 
and accountability and improve public trust.  
 
In this context, we note that Scotland has a unique opportunity to set high 
international standards for the governance of forensic databases. The UK 
Government is committed to holding a consultation on a proposed Forensics 
White Paper before the summer, and members of the Westminster Parliament 
and the public are likely to draw on any examples of best practice set by 
Scotland. Further, the provisions already adopted by Scotland in relation to 
retention of forensic data are becoming a matter of debate across the globe in 
countries seeking to expand DNA databases (such as the USA and Australia) or 
establish new DNA databases (such as Ireland, South Africa, Malaysia, 
Tanzania, Jamaica, Russia, Uzbekistan and China). GeneWatch UK would 
therefore welcome any initiatives that the Committee takes to improve 
safeguards in this important area. 
 

1. GeneWatch welcomes the Scottish Government’s adoption of the principle 
that, in general, samples and records of forensic data must be destroyed 
once the decision is taken not to prosecute an individual for the offence 
the samples and records were collected in connection with, or, if the 
individual is prosecuted, when the proceedings end without a conviction. 
This principled stance has been vindicated by the judgment of the 
European Court of Human Rights in the case of S. and Marper v. UK, in 
which the UK Government’s legislation was found to be in violation of 
Article 8 of the Convention. The Scottish Government’s position on this 
issue was noted by the Court and is now supported by both main 
opposition parties at Westminster. The inventor of DNA fingerprinting, 
Professor Sir Alec Jeffreys, has warned that, in contrast, the UK 
Government is putting at risk public support for the National DNA 
Database by continuing to hold the genetic details of hundreds of 
thousands of innocent people.1 

 

                                                 
1 DNA pioneer Alec Jeffreys: drop innocent from database. The Guardian. 15th April 2008. 
Available on: http://www.guardian.co.uk/politics/2009/apr/15/jeffreys-dna-database-human-rights-
police  
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2. GeneWatch accepts that temporary retention of forensic data from a small 
number of individuals following acquittal may be appropriate. We support 
the principles on which these exceptions are based, namely: retention is 
limited to persons proceeded against in connection with serious violent or 
sexual offences; is time limited; requires judicial oversight after the initial 3 
years and allows a right of appeal. GeneWatch accepts that there is in 
principle no reason to prevent retention of fingerprint and other forensic 
data in circumstances where retention of DNA profiles is allowed, and that 
the Bill rightly seeks to achieve consistency in this. 

 
3. GeneWatch accepts that the retention of some forensic data from children 

is appropriate, provided due attention is paid to children’s rights and the 
special circumstances that pertain. We regard as proportionate the 
provisions in the Bill for the retention for three years of forensic data taken 
under existing powers where a child accepts or is found by a Sheriff to 
have committed one of certain serious violent and sexual offences, with 
discretion for the chief constable to apply to a sheriff for extensions of up 
to 2 years at a time to provide a means of managing high risk cases. 
However, we agree with the Children’s Commissioner and others that care 
should be taken in regard to criminalising consensual sex between 
children who are both under the age of 16, or where there is a small age 
difference, and that the category of relevant sexual offence should 
therefore not be defined too broadly.  

 
4. GeneWatch notes that if person is convicted, his or her forensic data may 

be retained indefinitely, subject to periodic weeding of records relating to 
old or minor offences. In England and Wales, similar weeding rules were 
abandoned without any parliamentary oversight of this decision, so that 
permanent records, linked to forensic data, are now retained for all 
recordable offences (until age 100). In GeneWatch’s view this is 
disproportionate and open to abuse. Indefinite retention would be of 
particular concern in relation to minor offences committed by children and 
young people and/or protest-related offences (such as Breach of the 
Peace), in view of the fact that DNA profiles may be used to track 
individuals or their relatives, and retained records can lead to erosion of 
individuals’ rights (for example, refusal of visas or employment). We 
therefore urge the Committee to consider putting the weeding rules for 
records relating to old and minor offences on a statutory basis, with a view 
to improving public trust in the system of oversight for police records and 
linked forensic data. Such an approach would also ensure consistency 
with the principles enshrined in the Data Protection Act, namely that 
personal data should not be retained for longer than is necessary, and 
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with the provisions contained in Recommendation No. R (92) of the 
Council of Europe Committee of Ministers.2 

 
5. We note that, consistent with the principles enshrined in the Data 

Protection Act, personal data should not be retained for longer than is 
necessary, in relation to the purpose for which it has been obtained. We 
therefore question the lack of any provision in the Bill for the destruction of 
DNA samples once the computerised DNA profiles needed for 
identification purposes have been obtained. The Marper judgment states: 
“Given the nature and the amount of personal information contained in 
cellular samples their retention per se must be regarded as interfering with 
the right to respect for the private lives of the individuals concerned”. DNA 
samples are destroyed immediately following analysis in some EU 
countries (Germany, Lithuania, Sweden and Belgium), reinforcing the view 
expressed by GeneWatch and others – including the Human Genetics 
Commission - in previous consultations that their retention is 
unnecessary.3 In view of the sensitive nature of the genetic information 
held in samples, and the high cost of storing them, GeneWatch 
recommends that all DNA samples should be destroyed once the DNA 
profile has been loaded onto the Database, or after a temporary retention 
period specified in legislation, if this is deemed necessary for quality 
assurance procedures. 

 
6. In principle, GeneWatch supports the proposal to restrict uses of forensic 

data. However, we are concerned that “the prevention or detection of 
crime” has been broadly interpreted in England and Wales to include a 
wide variety of research and operational uses of the database, some of 
which raise serious concerns, such as predicting ethnic appearance or 
other characteristics from an individual’s DNA. GeneWatch therefore 
recommends that research using the database should be clearly restricted 
to assessment of its performance (for example, identifying false match 
rates etc.) and that legislation should explicitly outlaw attempts to correlate 
DNA profiles with individual characteristics or any other stored data (such 
as category of offence). There is no scientific or ethical justification for 
such studies to take place. 

 
7. Further, we are concerned that the phrase “identification of a person” is 

also open to abuse, in circumstances where there is no reason to believe 
that such identification is necessary to enable the prevention or detection 
of crime. 

 

                                                 
2 Available on: 
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetI
mage=573811&SecMode=1&DocId=601410&Usage=2 
3 Van Camp N, Dierickx K (2008) The retention of forensic DNA samples: a socio-ethical 
evaluation of current practices in the EU. Journal of Medical Ethics, 34, 606-610. 
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8. The National DNA Database now benefits from the existence of a 
Forensic Regulator, supported by a Forensic Science Advisory Council 
(FSAC), the membership of which includes a representative of the 
Scottish Police Services Authority, and an Ethics Group. These bodies 
consider quality assurance standards and ethical standards for the 
storage and use of forensic data, respectively. GeneWatch recommends 
that the Committee considers the extent to which these or similar 
arrangements might be put on a statutory basis, bearing in mind the need 
to consider governance of both the Scottish DNA Database, and the 
National DNA Database (to which unmatched DNA profiles from Scotland 
are exported). 
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