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1. Introduction 
1.1 Rape Crisis Scotland welcomes the opportunity to provide written 

evidence on the Criminal Justice & Licensing (Scotland) Bill.  The bill 
covers many issues, but we have focused our consideration on 2 areas:  
the criminalisation of the possession of extreme pornography and the 
provisions relating to disclosure. 

 
2. Criminalisation of the possession of extreme pornography 
2.1 Rape Crisis Scotland supports the move to criminalise the possession of 

extreme pornography.  We believe that this legislation is needed to reduce 
the potential for broad cultural harm and address the demand for extreme 
pornography, which has led to the proliferation of rape pornography, in 
particular across the internet.  These are sites with descriptions such as 
"innocent teen girls face their worst sex related nightmares", "these girls 
say no but we say yes", "here you will find only REAL rape pictures" and 
"it is time to become Tough Guys,  Right now".  These sites are easily 
accessible for anyone - including young people - to find.  They glorify rape 
and in doing so contribute to a culture where rape is condoned and 
validated.  The increasing availability of pornography online means that 
many teenagers are getting information about sex through accessing 
pornography – and sometimes pornography is their only source of 
information. We have grave concerns about what impact this has on 
young people’s views of sexuality and of women.  The American 
Psychological Association Taskforce on the Sexualisation of Girls1 found 
significant evidence of harm to young women caused by the use of 
sexualized images of women and girls. 

 
2.2 Rape Crisis Scotland strongly supports the inclusion in the bill of specific 

reference to rape and other non-consensual penetrative sexual activity 
within the definition of extreme pornography. Unlike similar legislation in 
England & Wales, the bill does not make a distinction between ‘violent’ 
rape, and rape in general, a distinction which is extremely unhelpful and 
which we are glad to see is being rejected in Scotland.   

 
2.3 Non- photographic visual depictions of extreme pornography 

As the bill is currently written, to meet the definition of ‘extreme’, the 
material in questions must be explicit and realistic.  The terms “explicit” 
and “realistic” require that the act depicted in the image must be clearly 

                                         
1 Report of the APA Taskforce on the Sexualization of Girls, 2007 
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seen, lifelike and convincing and appear to a reasonable person to be 
real. It is not required that the act itself is real. 

 
2.4 We believe that it is a missed opportunity to not include non-photographic 

representations of extreme acts in the bill.  This means that the provision 
in the bill will not cover depictions of extreme pornography on virtual 
worlds such as Second Life or games online or other digital platforms, 
where the pornography is violent, extreme and interactive, but where the 
images are not photographic.  Similarly, we would like to emphasis that 
there is still a need to enact similar legislation in relation to child 
pornography, as proposed by the Scottish Executive in early 2007. 
 

2.5 Depictions of incest 
Although the legislation will cover depictions of rape and non consensual 
penetrative sexual activity which fit the definition of obscene and 
pornographic, this will not necessarily cover pornography which glorifies 
incest, unless it is clear that the young woman depicted is not of an age to 
consent.  For example, one pornography website is headed ‘Welcome to 
Daddy’s Whore’, and sub-titled ‘there is no stronger feelings than father’s 
love to his daughter’.  This is unlikely to be caught by the legislation 
because there is a note on the website that the young women featured are 
‘18 year old daughters’. We believe serious consideration must be given to 
extending the definition of extreme to include depictions of incest (which is 
in itself an illegal activity) to ensure these types of materials are covered 
by the legislation. 

 
2.6 Further consideration of the harms of pornography 

While RCS welcomes the provisions in the bill, which we believe are much 
needed, we are firmly of the view that this must be a starting point for 
action to address the harm caused by pornography.  Pornography has the 
potential to cause serious harm in distorting people’s views of sexuality, 
and contributes to what has been called a ‘rape culture’.  Further reform is 
needed. 

 
3. Disclosure  
3.1 RCS is very concerned by the increase in the frequency with which the 

medical records of complainers’ of sexual offences are accessed in the 
course of criminal trials. The introduction of such records is a serious 
breach of women’s privacy and can significantly exacerbate the extent to 
which they are exposed to spurious and idle speculation on many 
irrelevant (and highly private) aspects of their health, including sexual 
history and mental health.  We believe the question of what protection 
complainers have in this regard under Article 8 (right to privacy) of the 
European Convention on Human Rights must form part of the 
consideration of any legislation on disclosure.  We know that most women 
do not report rape (the British Crime Survey estimates that only between 1 
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in 5 and 1 in 8 women have reported rape to the police) and often the 
reason women give rape crisis for not reporting is fear of the justice 
system.  We have grave concerns that the increasing use of medical 
records in sexual offence trials will act as another deterrent to people 
reporting rape.  7 out of 10 women are virtually guaranteed to be asked 
about their sexual history or character during a rape trial2, and at the same 
time are facing the very real possibly of having their medical records 
scrutinised by the prosecution and potentially brought up in court by the 
defence.  It is no wonder so many women are reluctant to report rape.   

 
3.2 If the disclosure provisions of the bill are passed in their current form, 

there is a strong argument for complainers of sexual offences to have 
independent legal representation, to ensure they are able to access any 
legal protection offered under Article 8. 

 
 
Sandy Brindley 
National Co-ordinator 

                                         
2 Impact of Aspects of the Law of Evidence in Sexual Offences Trials:  an Evaluation Study, 
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