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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Police Federation 
 
I refer to the above and thank you for inviting the Scottish Police Federation 
(SPF) to take part in this consultation. For ease of reference our response 
follows the numerical sections of the proposed legislation. There are 
numerous areas of the consultation on which the SPF has not commented. 
On such areas, the SPF has, at this time, no strong objections.   
 
Part 1 Sentencing 
 
The SPF welcomes the general proposal for the courts to consider ‘the effect 
of the offence on any person …’ 1 and believes this requires to be carefully 
interpreted to exclude pressure and lobby groups or individuals whilst 
ensuring recognised representative bodies or organisations fall within the 
general definition of ‘any person’. For example the Scottish Police Federation 
itself may wish the courts to consider the impact of serious assaults on our 
members, on the wider membership, prior to sentence being passed.  
 
The SPF is supportive of the establishment of the Scottish Sentencing Council 
and believes its aim of bringing consistency in sentencing is long overdue. 
None the less and whilst recognising the significant challenges posed to 
Scotland’s prison estate, believe consideration within the guidelines ‘of the 
likely effect … on … the number of persons detained in prisons …’ 2 to be 
incompatible with the wider and longstanding principle of ensuring the 
punishment fits the crime. Whilst on the face of it, having one of the highest 
incarceration rates in Europe  is alarming, it is our view this is the incorrect 
test and what should be considered is the prison population as a percentage 
of the overall criminal and not the general population.    
 
The draft Bill proposes a fine defaulter with a fine of up to £500 will have that 
sentence replaced with a Community Payback Order (CPO) at level 1 unpaid 
work (i.e. not in excess of 100 hours) 3 and that such a disposal can be 
imposed without the offenders consent. 4 It is the view of the SPF this 
approach will result in significant disregard for the provisions of the CPO and 
ultimately lead to a widening of the gap between commission of crime and the 
date on which justice is seen to be done and sentence served. It is our view 
that a fine should not be considered an appropriate disposal in any case in 
which an offender has previously defaulted on a fine and for a CPO to have 
any chance of being successfully completed, the offender must consent. 
 

                                                 
1 Section 1(3)(b) 
2 Section 5(b)(1) 
3 Section 14 [227M (1) and (2)] 
4 Section 14 [227M (7)] 
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In our consideration of the provisions governing restricted movement 
requirements 5 it is our view it would be an appropriate response to compel an 
offender subject to such an order to make himself available to a constable, at 
the place to which such a restriction applies at any reasonable time, in order 
that a constable can confirm adherence to the restricted movement 
requirement and that such a failure to make himself available in such 
circumstances be considered a breach of the restricted movement 
requirements in its own right. In addition it should be open to a constable to 
inspect without warrant such a place subject to the same criteria surrounding 
reasonableness. 
 
When considering the matter of short term prison sentences, the 
accompanying explanatory note, at paragraph 86, suggests that there are no 
certified police cells in Scotland. This is at complete variance with the 
understanding of the SPF on this matter and it is our information certified 
police cells exist in the Orkney, Shetland and Western Isles areas. Indeed 
such cells are essential to deal with persons sentenced to periods of 
imprisonment where for example, severe weather prevents their transfer to 
the prison estate on mainland Scotland. In light of our understanding on this 
matter the SPF can not support repealing of section 206 Paragraphs (2) to (6) 
of the Criminal Procedure (Scotland) Act 1995. 6      
 
On the wider subject of short term prison sentences the SPF questions the 
appropriateness of an arbitrary figure, for example, six months (allowing for 
the necessary considerations) as the minimum period of imprisonment which 
should be considered. Clearly we recognise the evidence which supports the 
position of the relative ineffectiveness of short term prison sentences but do 
not believe this approach to present a logical solution. It is an unfortunate truth 
that there are many habitual offenders who have no desire to comply with any 
court disposal which may well render short periods of imprisonment necessary 
for even minor offences.   
 
It is our view the consideration ‘as soon as a short term custody and 
community prisoner has served on half of the prisoner’s … sentence …the 
Scottish Ministers must release the prisoner on … licence’ 7 as a stand alone 
provision will not readily be understood or accepted. Any presumption for 
early release must only be with due consideration as to the conduct and 
contrition of the offender whilst imprisoned. It would seem illogical for a badly 
behaved or disruptive prisoner serving a short term sentence to automatically 
be released from prison. In addition it is our view the standard conditions of 
license 8 should include the requirement to notify of the address at which the 
offender is to reside and that such an offender makes himself available to a 
constable at a reasonable time at that address, in order to confirm adherence 
to the license. In addition it should be open to a constable to inspect without 

                                                 
5 Section 14 [227ZF – 227ZI] 
6 Section 16(3)(b) 
7 Section 18(3) 
8 Section 18 [29A] 



CJL20 

3 

warrant such an address subject to the same criteria surrounding 
reasonableness.    
 
Part 2  Criminal Law 
 
No Comments 
 
Part 3 Criminal Procedure 
 
The SPF believes the standard bail conditions 9 should be extended to include 
‘that the accused makes himself available to a constable at any reasonable 
time and at any place as may be specified by the court for the purpose of 
ensuring adherence to such bail conditions’. For example, bail conditions 
should specify an accused person must reside at a specific location between 
certain times and it would seem logical a constable should be able to confirm 
adherence to such a condition. In addition it should be open to a constable to 
inspect without warrant such a location subject to the same criteria 
surrounding reasonableness. 
 
Part 4  Evidence 
 
No Comments 
 
Part 5  Criminal Justice 
 
No Comments 
 
Part 6  Disclosure 
 
No Comments 
 
Part 7  Mental Disorder and Unfitness for Trial 
 
No Comments 
 
Part 8 Licensing under Civic Government (Scotland) Act 1982  
 
No Comment 
 
Part 9 Alcohol Licensing 
 
This part has not been commented on as we are aware it is now to be 
considered separately from this legislation. 
 
 
Calum Steele 
General Secretary 
 

                                                 
9 Section 43 


