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The Consortium is a body which brings together leading voluntary sector 
organisations in Scotland concerned with crime and criminal justice and also 
leading academics and individuals working in the field. It organises 
conferences and seminars and publishes research and discussion papers. 
The Convenor of the Consortium is Baroness Vivien Stern. 
 
The Consortium is not commenting on all the provisions of the Bill but only on 
those provisions, mainly in Part 1, which are closely related to its interests. 
 
Part 1 
 
Section 1: Purposes and principles of sentencing 
 
The purposes of sentencing set out in Section 1 are those generally used in 
discussing sentencing. However, they raise almost as many questions as they 
answer. For instance, what happens when there is conflict between 
purposes? For example, rehabilitation of an individual might suggest one 
sentence, protection of the public another. What is the priority or precedence 
between the purposes when they are in conflict? There may, unintentionally, 
be a suggestion that the list is in some sense in order of priority. It would, 
therefore, be helpful if it were clearly stated that the order was in no sense to 
be seen as a hierarchy. It is also questionable what the purpose of 
punishment is if it serves none of the other four objectives in the list. For this 
reason, it could be dropped as a purpose. It is also suggested that a principle 
of ‘parsimony’ should be considered, that is, any sentence should be the least 
oppressive and intrusive consistent with the other aims of sentencing. 
 
Section 3: The Scottish Sentencing Council 
 
The Consortium does not have an agreed position on the merits of a 
Sentencing Council. The arguments are as follows. 
 
Sentencing guidelines transfer some of the power over sentencing away from 
an independent judiciary and into the hands of state prosecutors and 
politicians. Unless proper checks and balances are introduced, it is possible 
for politicians to make very significant adjustments to the severity levels of 
sentences through the guidelines and this could have a great impact on the 
prison population.   Critics of guidelines believe that retaining judicial control 
over sentencing provides a vitally necessary independence from greater 
political intervention in sentencing. 
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Prison populations have risen in most US states which have developed 
sentencing guidelines. However, one authoritative review of the research 
argues that guidelines may in fact have worked to slow down the rise in the 
rate of imprisonment in many of these state jurisdictions, particularly in 
comparison with the rates of imprisonment in jurisdictions without guidelines.  
A comprehensive system of guidelines does allow prison populations to be 
predicted more accurately and thus allows populations to be more effectively 
manipulated by politicians and policy makers. This could in theory be either 
upwards or downwards. However, in the current climate the establishment of 
a comprehensive system of guidelines runs the risk of the prison population 
being increased. 
 
Critics of guidelines argue that they reduce judicial discretion and therefore 
carry the risk of unjust sentences being imposed in individual cases. Judges 
may feel obliged to pass a sentence which they feel is unjust because their 
desired sentence falls outside the guideline range. Critics also argue that 
guidelines are insufficiently sophisticated to take account of the wide range of 
factors which are relevant for sentencing, although most guideline systems 
make provision for departures. 
 
It can be argued that it is legitimate for governments to set a sentencing policy 
designed to make the most effective use of scarce criminal justice resources. 
It may be preferable for government to seek to achieve this through a 
Sentencing Council which brings together judges and others with relevant 
knowledge and expertise, provided the body is sheltered from short term 
political pressures and has the time and resources to deal with the 
considerable complexities of sentencing. 
 
All Western jurisdictions have seen a steep rise in rates of imprisonment over 
the last twenty years. In most of these jurisdictions, judges have retained a 
considerable control over sentencing levels.  Thus, judges are at least partly 
responsible for the rise in prison populations. Even if they wanted to reverse 
this trend, there is currently in Scotland, no institutional capacity for judges to 
act together to achieve a change. There is therefore a lack of public 
accountability for the size of the prison population. Questions about the proper 
aims, levels and modes of criminal punishment (as distinct from questions 
about the proper sentence in individual cases) are not legal questions on 
which judges can claim sole authority: they are political questions that should 
arguably be decided by appropriate public debate of the kind that a 
Sentencing Council could make possible. 
 
Sentencing has to balance two contradictory objectives: the desire to take into 
account the facts and circumstances of each individual case and the desire to 
ensure that similar cases receive a similar sentence. The current system of 
individualised sentencing does not provide specific provision for consistency 
in sentencing (although the ability to appeal against sentence and for the 
Appeal Court to issue guideline judgements does make some provision for 
this). A comprehensive system of guidelines, with provision for judicial 
departure from the guidelines so long as appropriate justification is given, 
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could provide a better and more defensible balance between individualised 
sentencing and consistency. 
 
The case for and likely effects of a Sentencing Council are far from clear. It is 
noted that it is estimated that a sentencing council would cost £1 million a 
year. Given the doubts, this does not seem the right time to introduce a 
Sentencing Council. Given the pressures on the criminal justice budget, the 
sum required for the establishment of a Sentencing Council could be spent 
more effectively in other ways. 
 
 If the Government does proceed to establish a Scottish Sentencing Council 
and sentencing guidelines, the Consortium would make the following 
recommendations: 

• The Council should be funded to develop a comprehensive set of 
inaugural guidelines. 

• The guidelines should be mandatory but judges should be able to 
depart from the guideline sentence and should be required to provide 
an explanation for their departure. 

• The Council needs to have members with the skills, knowledge and 
experience to develop a comprehensive set of guidelines. Legal 
qualifications and experience do not necessarily provide the full range 
of necessary skills. Non- legally qualified people would bring an 
essential perspective and additional relevant skills. 

• The Council should be independent and should not be used as a 
political instrument to react to short term political problems 

• There should be regular monitoring of the Council’s effect, 
effectiveness and level of compliance with its guidelines 

 
Section 14: Community payback orders 
 
The Consortium welcomes this implementation of recommendations by the 
Prisons Commission with their emphasis on flexibility, reparation and 
“problem solving” sentencing. It is also welcomed as an effective approach to 
reducing imprisonment. For this advance to work well, it will need to be 
properly resourced. In terms of penal effectiveness, resources spent in this 
area will have much greater beneficial impact in terms of the stated purposes 
of sentencing than increasing the prison population through the 
implementation of the Custodial Sentences and Weapons (Scotland) Act 
2007. This is discussed more fully below. 
 
For this reform to work well, it will need to be fully explained to the public and 
appropriate publicity given to the payback work carried out. This should not be 
done by identifying reparation work and those doing it while it is being carried 
out. Publicity should follow completion of the work, publicising through the 
press and signs at the site where appropriate, what benefit the community has 
got through the payback activity. This would build up public support for the 
sentence. It is recommended that there should be a requirement on the 
Criminal Justice Authority (CJA) to explain to the public locally the nature of 
the new sentence and to report regularly on tasks carried out, publicising the 
benefits to the community. There are already examples of CJAs doing this but 
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it needs to be a continuous process and aimed particularly at the local press 
where the related offences are already fully reported. 
 
It is important that there should not be a philosophy of “only one shot” at a 
community payback order. It should be seen as the proper sentence for use 
whenever it is proportionate and appropriate for an offence regardless of 
whether and how often it has been used before on an individual. 
 
The voluntary sector has an important part to play in the provision of 
reparative work as part of payback orders in view of their experience in this 
field 
 
Section 16: Short sentences 
 
The Consortium supports the objective of reducing the number of short 
sentences which clog up the prisons and which allow little scope for work on 
changing behaviour. It has a concern about the unintended consequences 
which may result from the proposals in the Bill. Sentencers may make use of 
the provision to continue to  impose short sentences by developing a set of 
reasons which would satisfy the statutory requirements. A precedent is the 
provision which required community service only to be used as an alternative 
to prison. However, in practice it became an alternative to fining to a much 
larger extent. Another unintended consequence might be the greater use of 
sentences of just over 6 months with a consequent increase in the prison 
population. A key to managing the reduction of short sentences is consultation 
with sentencers on the introduction of community payback orders and their 
proper resourcing. This is to deal with the constant complaint that community 
sentences are not available sufficiently quickly or adequately resourced. In 
this process Community Justice Authorities will have a key role and need to 
be properly resourced for this purpose. 
 
The only assured way to achieve a reduction in short sentences is to cap the 
number of places available for sentences under, say, 6 months. When the cap 
was reached those sentenced to below 6 months would be put on a waiting 
list and their sentence suspended until a place was available. If the sentence 
was completed before a place was available, they would not need to serve the 
sentence. This too could have unintended side effects. 
 
Section 18: Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007 
 
This is the provision of the Bill which most concerns the Consortium and it 
would recommend that Section 18 of the Bill be dropped entirely and the 
relevant sections of the 2007 Act be repealed. The objectives of clarity of 
sentencing and better supervision can be better achieved in other ways and 
without incurring the huge expense estimated through these proposals and 
the consequent large expansion in the prison population. 
 
During the passage of the Custodial Weapons and Weapons (Scotland) Bill 
the Consortium submitted representations on the proposals for release and 
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supervision of prisoners. The Consortium pointed out the impracticality, high 
cost and ineffectiveness of the proposals. Many other organisations did the 
same. However, since the Bill was going through Parliament just before an 
Election, no party opposed the proposals and they became law. They have 
not been implemented so far. 
 
In its report, the Prisons Commission expressed their concerns about the 
2007 Act, strongly echoing many of the points previously made by the 
Consortium and other organisations. The Commission recommended that if 
the 2007 Act was to be implemented, its implementation should only take 
place following the implementation of the Commission’s other 
recommendations and the achievement of a reduction in the short sentence 
prison population.  Clearly that point has not yet been reached and may not 
be for a few years. The Commission opposed its application to sentences 
below two years. 
 
What is now proposed is an order making power which would allow the 
original provisions of the 2007 Act to be introduced, not at the 15 day 
sentence point, but at some other unspecified point, such as the one year 
sentence or some other sentence length. Although assured during the 
passage of the 2007 Act that the proposals which applied from the 15 day 
sentence point were workable, it has now clearly (but not explicitly) been 
accepted that the original proposals were unworkable. However, the order 
making power is open ended and there are no undertakings about the point at 
which the 2007 Act provisions would be implemented nor any way of knowing 
if they would be implemented initially at one level e.g. the one year sentence, 
and then at a future date be reduced to a sentence length below that. 
 
The objections to the 2007 Act thus remain in relation to the provisions in the 
current Bill with the added objection of uncertainty. 
 
The objections are: 
 

• Practicality – prison governors would have to carry out risk 
assessments on a large (but so far unspecified) number of prisoners 
who at the moment have no such assessment. This extra task would 
distract from other work with prisoners. If the governors played safe 
(the usual course when considering risk), and refused release at the 
half way point in many cases, the cases would have to be considered 
by the Parole Board. This would involve a large increase in work by the 
Board which is already under considerable pressure dealing with more 
dangerous prisoners. The shorter the sentence, the less time to carry 
out the risk assessment in any meaningful way.  The Parole Board 
would without significant extra resources find it difficult to carry out the 
proposed procedures within the time limits of short sentences leading 
to the risk of delays and injustice. 

• Negligible effect on public safety- the difference between letting 
someone out on licence at the half way point or the three quarters point 
of a one year sentence is 3 months which is negligible in terms of 
public protection. At two years the difference is 6 months, again not 
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very significant in terms of public protection. Yet the effect, in 
aggregate, on the prison population is very significant. 

• Cost- the financial memorandum estimates the annual cost of full 
implementation of the combined sentence applied at the 1 year point 
as £45.75m. The figure for applying the combined sentence at 2 years 
is £32.73m. These are very substantial sums and by far the largest part 
(82%) is additional prison costs, reflecting a rise in the prison 
population to 9,600.  This money could be used on community 
payback, youth clubs, more police, community courts, drug and alcohol 
programmes to much greater effect. It is interesting to note that a 
community court proposed for Glasgow – a valuable development -  
has been cancelled on cost grounds although it would cost a fraction of 
the cost of implementing the 2007 Act.  

• Lack of evidence on effectiveness – there is no evidence that this 
increase in the prison population will increase public safety when 
compared with spending the same very substantial sum on developing 
programmes and penalties in the community. The Bill proposes the 
development of payback orders. If instead of spending extra resources 
on more imprisonment (to implement the 2007 Act), the money went on 
community payback (as provided for in the current Bill) the overall 
benefit would be much greater. The Scottish prison population is 
already almost the highest in Western Europe. The change would 
almost certainly make Scotland the Western European country which 
imprisoned the highest proportion of its citizens. To increase Scotland’s 
already high prison population in pursuit of an impracticable policy is 
poor value. 

 
The Commission accepts that there is still an issue of public understanding of 
sentences. This should be taken seriously by explaining the nature of current 
sentences which are already “community sentences” although not called that. 
Sentences are already served in part in the prison, in part in the community 
with the risk of recall (although not a significant risk under 4 years). The 
community sentence of the 2007 Act does not abolish automatic release. 
Better explanation to the public and better supervision and support of all 
prisoners on release within the present framework would be much more likely 
to be effective. 
 
Part 2 
 
Section 25: Involvement in serious organised crime 
 
Section 25 is headed ‘involvement in serious organised crime’ but the 
definition of the offences requires only an agreement to become involved. 
There is therefore a mismatch between label and offence, and an offence 
whose over-broad definition revives all the familiar worries about the law of 
conspiracy. At least some overt conduct towards becoming involved should 
be required.  
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Part 3 
 
Prosecution of children 
 
The Consortium supports the proposal reflected in Section 38 that no child 
under 12 can be prosecuted but further suggests that the discretion allowed to 
the Procurator Fiscal to prosecute children under 14 should be withdrawn. It is 
assumed that a child can still require a referral to a Children’s Hearing on 
offence grounds which is denied to be proved according to the criminal 
standard of proof. However, it is noted that this change falls short of actually 
changing the age of criminal responsibility and the Consortium would press 
for the age of criminal responsibility to be increased to 12. 
 
Part 9 
 
Alcohol licensing 
 
The Consortium does not comment in detail on the licensing proposals other 
than to strongly support measures to tackle the misuse of alcohol which lies 
behind so much of crime. The Consortium would hope that the protection of 
the public from alcohol- related crime would be give its proper weight against 
the commercial interests of the drinks industry. Robust measures to tackle 
alcohol misuse will be much more effective in protecting the public than a 
continuing increase in the prison population. Indeed, less alcohol misuse will 
reduce the need for prison. 
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