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Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Beer and Pub Association 
 
The Scottish Beer and Pub Association (SBPA) was originally formed in 1906. 
Our members are Scotland’s brewing and large pub companies representing 
the licensed trade industry in Scotland.  The main aim of the Association is to 
contribute to the economic and social well being of Scotland through 
employment, investment and training. Our members operate 1,500 of the 
5,200 licensed public houses in Scotland. 
 
The SBPA has been closely involved with the process of licensing reform and 
the policy aspects of tackling alcohol misuse in Scotland and served on the 
Nicholson Committee, which was established in May 2001.   SBPA served on 
the Expert Reference Group (ERG), which was created by the Scottish 
Executive to advise it on the procedural aspects of the licensing reform and 
on the National Training Forum.  SBPA has welcomed the opportunity to play 
an active and constructive role in the Scottish Government’s consultations on 
licensing reform and continued that involvement through the Scottish 
Parliament’s deliberations on the Licensing (Scotland) Act 2005, “the 2005 
Act.” 
 
The SBPA is a member of the Scottish Government’s Alcohol Industry 
Partnership. 
 
The Association has considered the content of the Criminal Justice and 
Licensing (Scotland) Bill and would submit the following comments.  We are 
content for our views to be made public.   
 
Section 128 - Applications for licences 
 
Whilst we have no objection to applicants’ personal information and 
addresses, etc, being provided to Boards, police, and other statutory bodies 
this information must not be available in the public domain. This has already 
caused difficulties during transition.  
 
Section 131 - Premises licence applications: modification of layout plans 
 
We are opposed to this proposed amendment other than in the limited 
circumstances of doing so with the agreement of the applicant to tidy up 
anomalies and such like as arose during licensing transition.  Under the 2005 
Act Licensing Boards have the power to amend the detailed Operating Plans 
for licensed premises.  This clause would also give Boards the power to 
amend the Layout Plan for a premises, and therefore effectively the physical 
layout of the premises.  We do not believe this is proportionate and we are 
concerned the clause could lead if passed to Licensing Boards effectively 
having the power to “micro manage” the actual operation of a licensed 
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premises, with significant likely cost and other implications such as planning, 
listed building consent and building warrant requirements. 
 
We note the Scottish Government’s expressed view that this would not be the 
case, nor is it their intention, but we cannot unfortunately concur with the view 
of Government on this issue given the experience of our members during the 
process of licensing transition.  We would highlight that every Licensing Board 
has the powers to reject an application for a range of reasons if it feels the 
application relating to a premises is unacceptable, as such we would question 
what positive benefit the change proposed in this clause would actually bring. 
 
Section 132 - Premises licence applications: antisocial behaviour 
reports 
 
We would support this proposed change.  Indeed we would comment at the 
time that the 2005 Act was being considered by the Scottish Parliament in 
2005 we commented that the proposed obligatory “anti-social behaviour 
reports” for all licensed premises were unnecessarily onerous.  This has now 
been recognised by the Scottish Government, although we would still 
appreciate clarification as to the extent of the “vicinity” intended by the clause. 
 
Section 134 - Occasional licences 
 
We would support this change, which seeks to resolve a problem with the 
2005 Act, which we commented on in 2005, and request that consideration be 
given to extending this process to occasional extensions also. 
 
Section 136 - Personal licences 
 
We would question whether some of the provisions in this clause are required.  
We would comment specifically on the following sub-section within the clause: 
 
(b) in subsection (3)— 

(i) the word “and” immediately following paragraph (b) is repealed, and 
(ii) after paragraph (b) insert— 
“(ba) the applicant does not already hold a personal licence, and”, 

 
We note the intention of creating a situation where an applicant can only hold 
one Personal Licence under the terms of the 2005 Act.  We are not sure why 
anyone would wish to hold more than one Personal Licence, especially in light 
of the Scottish Government’s intention of creating a National Database of 
Personal Licence Holders where it would be readily evident where there was 
duplication.  We note the Scottish Government’s suggestion that someone 
would be able to avoid sanctions on one Personal Licence by having more 
than one Licence, however we do not believe that this would be very likely 
given the vigilance of Boards and a National Database   We would therefore 
question the relevance of this provision and whether it is needed. 
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Section 137 - Emergency closure orders 
 
We welcome the clarification as to the rank of officer who can sanction these 
Orders. 
 
Section 138 - False statements in applications: offence 
 
We would appreciate some clarification during the course of the Justice 
Committee’s consideration of this clause as to what is meant by “knowingly.”  
We would highlight that it is possible that an applicant may make a statement 
in good faith in an application which is later proved to be incorrect, although 
the declaration was “knowingly” made at the time.  We would hope that 
honest oversights or mistakes would not be caught by this provision and 
assurances to this effect would be welcome. 
 
Section 139 – Further modifications of 2005 Act 
 
We note the apparent intention of the Scottish Government to reintroduce the 
so-called “fit and proper” person test, which exists under the Licensing 
(Scotland) Act 1976 “the 1976 Act” using the detail of this clause.  We would 
highlight that the implications of this clause if passed, although not on the face 
of the legislation, are very wide ranging and that these are subsequently 
developed over four pages in Schedule 4 of the Bill.   
 
We would question whether some of the provisions in this clause are required, 
given the powers, which the police already have under the 2005 Act.  By 1st 
September 2009 all Personal Licence Holders (PLHs) and holders of 
Premises Licences under the terms of the 2005 Act will have had to have 
been licensed and the police will have been fully involved and consulted 
during this process.  Indeed they will have carried out criminal records checks 
on applicants.  This seems to allow for the duplication of a process, which has 
already been undertaken. 
 
Our primary concern is that the current provisions of the 2005 Act, which allow 
the police to make representations solely on the basis of the “preventing crime 
and disorder” objective, are to be extended to “any” of the five licensing 
objectives within the legislation. 
 
Whilst our members have become accustomed to the novelty of senior police 
officers commenting during licensing transition at hearings by Licensing 
Boards on the lack of baby changing facilities within specific licensed 
premises or on other matters arguably within the competence of local 
councils, we must question the competence of the Police to comment on a 
very wide range other matters using other of the licensing objectives: 
 
- preventing crime and disorder, 
- securing public safety, 
- preventing public nuisance, 
- protecting and improving public health, and 
- protecting children from harm. 
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We would suggest that allowing the police to comment on applications solely 
on the basis of the objective of “preventing crime and disorder” is entirely 
appropriate, adequate and proportionate.  Extending this to all of the other 
licensing objectives risks the police acquiring the status of the catch all 
objector of last resort.  We do not believe this would be appropriate nor 
reasonable and it could lead to the police commenting on matters which are 
more appropriately dealt with by other agencies with more relevant, or indeed 
the only, expertise.  We would suggest that this could only weaken the status 
of the police in the process and indeed the credibility of their objections on 
legitimate criminal matters. 
 
Section 143 - Orders and regulations 
 
We note that the terms of this section are extremely wide and we have a 
concern that subsequent changes could be made to the Act and/or 
regulations made there under without proper and full public debate – simply 
by a resolution of Parliament.   
 
Conclusion 
 
Our Association welcomes the opportunity to comment on the proposals in the 
Criminal Justice and Licensing (Scotland) Bill.  We would however note that 
major pieces of the legislation, Sections 129 and Sections 140 of the draft Bill, 
have effectively been withdrawn by the Scottish Government and will appear 
in a new Health Bill that will be considered by the Parliament’s Health 
Committee.  We will of course comment on the detail of these in due course.  
However, we would suggest that the Justice Committee may wish to consider 
further changes, which it could make to the detail of the operation of the 2005 
Act that have not yet been suggested by the Scottish Government in 
proposing the Bill.   
 
There are a number of areas where we feel that the 2005 Act is deficient, 
indeed we highlighted a number of these at the time and since, and where we 
feel the Justice Committee could by tabling its own amendments to the Bill 
actually improve the operation of Scotland’s licensing regime going forward.  
There are a number of possible proposals for further change and are more 
than willing to supply further information if the Committee feels it would be 
appropriate to act.  We would highlight some issues for initial consideration. 
 
Under the current provisions of the 1976 Act, applications to Licensing Boards 
normally had to be made not less than 5 weeks before a Board sitting and on 
most occasions a decision was taken at that meeting. For new applications 
this was additional time on top of the planning process that was, and remains, 
a prerequisite to a licensing application.   
 
Under the 2005 Act, there is a target of six months for a Licensing Board to 
reach a decision on an application, so in effect a timescale of up to six weeks 
has become six months, and much worse from our perspective, even if a 
Board goes beyond this target there is no sanction on the Board from having 
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failed to reach this decision and no deemed grant such as is provided for in 
the Civic Government (Scotland) Act 1982 on other matters. 
 
We would suggest in the interests of fairness and certainty for applicants, that 
there needs to be some form of similar deemed grant in the 2005 Act where 
Boards have been unable, or perhaps unwilling, to reach a decision.  At the 
very least there need to be further safeguards to ensure Boards are actually 
required to reach a decision on an application within a reasonable timescale. 
This would help ensure more effective administration by Boards. 
 
This is not an academic point.  It has become evident during the current 
process of licensing transition that where Boards have six months to reach a 
decision many of them will take this time, and that some have been willing to 
“continue” applications beyond this target processing time using other 
administrative methods.  The issue we would suggest needs to be addressed. 
 
Another concern to our members is the time consuming, complex and very 
expensive procedures for obtaining a new provisional premises licence.  
There is no comparable application in the 2005 Act to the Section 26(2) 
provisional site only application in the 1976 Act.  This means that once 
planning is secured, even just outline planning, detailed layout and operating 
plans require to be prepared to lodge for licensing.  This is major and 
expensive task and may have to be done without the detailed knowledge of 
the fin al layout required or of the actual operators specific requirements.  
Once granted there is the ability to apply for a major variation but that is 
process akin to a new licence application and may easily take another three to 
six months in addition to the time already spent in applying for planning and 
licensing. 
 
Likewise it is normally the case that during construction or conversion of 
premises, even small ones, that changes require to be made and whilst under 
the 1976 Act this could normally be dealt with at finality, under the 2005 Act 
these will again require a major variation with all the time cost and risk 
involved. 
 
This is bad for our industry and indeed for the Scottish economy as it is a 
major disincentive to either invest in new projects or to improve existing 
facilities.  
 
Further only having a two-year window (Section 45) from the provisional grant 
of licence to confirmation is completely unrealistic for any major development. 
Where it may take four to five years from planning to opening.  It is our view 
that once the implications of Section 45 are understood, in particular by those 
providing funds for developments, that we will find that neither the trade nor 
their funders will reasonably be able to take the risk of not securing an 
extension of time to complete a development.  
 
A practical and close to home example of the problems would have been the 
Parliament building which is licensed.  If this were happening now and the 
funding for the project had been dependent on the liquor licence.  The 

5 



CJL11 

Government would first to have secured planning consent, then have the 
detailed drawings for the layout plan prepared in accordance with the 
regulations (a costly and time consuming exercise and next to impossible as 
the final design of the building had not been confirmed), have a detailed 
operating plan drafted and have these approved by the Licensing Board all 
before building works began - another three to six months.  
 
As the building grew there were constant changes to the layout and design.  
These would have required one or more major variation applications another 
three to six months for each.  Unless the Licensing Board agreed to an 
extension of the two-year period from the date of grant the licence would have 
been revoked.  
 
The Holyrood project started in July 1997 and opened in around August 2004 
and whilst large and complex it rather underlines the problems our industry 
faces in adhering to a two-year cut off and some of the lack of practicalities of 
the new licensing regime. 
 
There are a number of similar issues where the Justice Committee could 
facilitate further sensible changes such as some standardisation of application 
forms and improving procedures and we would be willing to comment further 
on these.  If the Committee requires further information then please do not 
hesitate to contact me. 
 
 
Patrick Browne 
Chief Executive 
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