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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Crown Office and Procurator Fiscal Service 
 
I thought it would be helpful, ahead of the Lord Advocate’s appearance before 
the Justice Committee on 9 June, to provide some general information about 
the involvement of the Crown Office and Procurator Fiscal Service in the 
development of this important Bill and the provisions which will have a 
particular impact on the work of COPFS. 
 
As part of the Scottish Government, COPFS has been fully involved in the 
development of the provisions in the Bill and, as is normally the case with 
Government Bills, would not normally provide separate written evidence to 
Parliamentary Committees in the way that stakeholders beyond Government 
are usually invited to do. 
 
The Lord Advocate, however, regards this Bill as one of the most important 
pieces of criminal justice legislation to come before the Scottish Parliament.  
For that reason, she has asked COPFS officials to provide as much 
assistance and information as possible to the Justice Committee as part of its 
consideration of the Bill.  In addition, if the Justice Committee agrees, the Lord 
Advocate thought it would be helpful if I were to accompany her on 9 June to 
answer any questions which the Justice Committee might have about the 
impact of the Bill on the work of COPFS. 
 
In that connection, there are a number of different parts of the Bill which 
COPFS regards as particularly important to its work. 
 
Part 6 of the Bill relates to the disclosure of evidence in criminal proceedings 
and enacts almost all of the recommendations of Lord Coulsfield’s Review of 
the Law and Practice of Disclosure in Criminal Proceedings in Scotland from 
2007.  The Lord Advocate strongly supported the setting up of Lord 
Coulsfield’s review and welcomed Lord Coulsfield’s conclusions as a basis for 
bringing greater certainty and transparency to the operation of disclosure in 
Scotland.  COPFS also seconded an experienced prosecutor to Lord 
Coulsfield’s review team. 
 
The Justice Committee will be aware that Lord Coulsfield’s Review was 
initiated in response to a sudden and significant change in disclosure practice 
in 2005 brought about by decisions of the Judicial Committee of the Privy 
Council in two Scottish criminal appeals, Holland v HMA [2005] SC(PC) 3 and 
Sinclair v HMA [2005] SC(PC) 28.   Subsequent decisions of the High Court of 
Justiciary and the Judicial Committee contributed to the development of the 
law in this area after 2005 but Part 6 of the Bill offers, for the first time, a clear 
procedural and legal framework for disclosure within which the police, the 
Crown and the accused can operate with certainty. 
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The statutory provisions in the Bill will be supplemented by a Code of Practice 
which the Lord Advocate will issue in terms of section 114 in her capacity as 
head of the system of prosecution and investigation of deaths in Scotland.  As 
such, in terms of the Lord Advocate’s independence in carrying out these 
roles, the Code of Practice will not be subject to the approval of any other 
individual or organisation, including Scottish Ministers or the Scottish 
Parliament, although it will be prepared in consultation with the police and 
other reporting agencies and will be made public in terms of section 114(4). 
 
The purpose of the Code of Practice is to set out publicly the procedures to be 
adopted by investigators and prosecutors which might be thought to be less 
appropriate for primary legislation such as the conduct of lines of enquiry 
during an investigation, the detailed responsibilities of key roles in the 
investigation and prosecution and the consequences for completion of reports 
and witness statements.  It will apply to all agencies which report deaths and 
offences to Procurators Fiscal, including the police, as well as all prosecutors 
in Scotland.  Work has started in preparing a draft Code of Practice and, 
although this will not be complete by 9 June, the Lord Advocate is happy to 
confirm that a copy of the first draft can be provided to the Committee as soon 
as it is available to help the Committee’s consideration of this important area 
of law and practice. 
 
There are also a number of parts of the Bill where the Scottish Government is 
taking the opportunity to update Scots criminal law as a result of experience in 
Scotland or elsewhere.  Important among them is the new Witness Anonymity 
Order in section 66 which, following a recent decision of the House of Lords in 
an English criminal appeal, will give greater certainty to vulnerable witnesses 
or undercover law enforcement or intelligence officers whose safety would be 
compromised by the disclosure of their identity.  Protective measures such as 
those referred to in section 66(4) of the Bill have been used before in Scotland 
and while there have been no judicial decisions in Scotland against their use 
following the House of Lords decision, the current position is that no 
guarantee can be given to witnesses that there are steps which can be taken 
to protect their identity.  This new provision will allow that guarantee to be 
given, with an explanation that it is for the court to decide on the appropriate 
measures, which will provide a welcome degree of reassurance for witnesses 
who fear for their safety, particularly vulnerable members of the public giving 
evidence against those in their local community.  While it is difficult to give a 
precise estimate of the number of cases in which they would be used, COPFS 
envisage these orders being sought, as they have been in the past, in serious 
cases. 
 
Similarly, sections 54 to 57 introduce new provisions on submissions of 
sufficiency of evidence in solemn cases and new powers of appeal by the 
Crown against judicial rulings in that regard.  These provisions follow a report 
of the Scottish Law Commission in July 2008 on a reference under section 
3(1)(e) of the Law Commissions Act 1965 by Scottish Ministers.  The 
provision in relation to expedited appeals will be helpful in ensuring that such 
issues can be dealt with promptly and with minimum inconvenience to jurors, 
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witnesses and court officials in any case where an appropriate judicial ruling is 
appealed in this way. 
 
There are also a number of provisions in Part 2 of the Bill which introduce new 
criminal offences in response to new or changing criminal behaviour.  COPFS 
has been fully involved in the development of the new offences and has been 
able to contribute recent prosecution experience to consideration of new 
offences, including those relating to serious and organised crime and sexual 
offences. 
 
In relation to serious and organised crime, the new offences are regarded as 
additional tools for investigators and prosecutors to tackle more effectively the 
networks which are now understood to direct and support serious and 
organised crime.  They are designed to allow easier and more effective 
interruption of activities which are carried out to direct or in support of wider 
criminal activity. 
 
As for sexual offences, in particular the new offence of extreme pornography, 
COPFS recognises the compelling reasons for the introduction of the new 
offences.  The availability and circulation of such images, it can be argued, 
normalises extreme and violent sexual acts including sexual crime and life 
threatening activities.  The policy intention behind the provisions is to help to 
ensure that the public are protected from exposure to extreme pornography 
that depicts horrific images of violence.  Although the offence is broad in its 
terms and allows for a wide latitude of discretion in determining what amounts 
to a prohibited image, careful consideration will be given, if it is enacted, to the 
development of clear guidance for police and prosecutors to ensure that it is 
enforced consistently and fairly. 
 
 
John Logue 
Head of Policy Division  


