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European and External Relations Committee 
 

18th Meeting, 2008 (Session 3), Tuesday, 18 November 2008 
 

Special Edition Brussels Bulletin 
 
Background 

1. As Members will be aware, the Brussels Bulletin is produced by the 
Parliament’s European Officer and is based on the key themes identified by 
the Committee as a result of its consultation on the Commission’s Legislative 
and Work Programme for 2008. The European Officer provides early 
intelligence on expected developments, actions of the key players and detail 
of debate on the following four key themes: 

• Energy and Climate Change 
• Maritime Issues (including Fisheries) 
• Structural/Reform Issues 
• Economic and Social Issues 

 
2. At its meeting on 9 September 2008 the Committee agreed to the 
introduction of ‘special edition’ themed bulletins.  It was recognised that such 
bulletins, published on a quarterly basis, would allow for a more in-depth 
focus on the key themes identified above.  

3. It was agreed that the special edition bulletin would include a brief 
overview of the theme from the European Officer and then include a series of 
articles by the key EU policy actors (e.g. relevant Commissioner and 
commission staff, Parliamentary Committee chairs and MEPs, representatives 
of the rotating Presidency).  Other contributions could be invited from 
stakeholder groups, NGOs, regional representations and the Committee of 
the Regions members. 

4. The Committee agreed that the first edition should address energy and 
climate change. The Special Edition Brussels Bulletin on Energy and Climate 
Change is attached at Annexe A. 

5. By way of background, information is provided below on the activities 
currently taking place at domestic level. 

Climate Change Bill 
 
6. On 21 June 2007, the Cabinet Secretary for Finance and Sustainable 
Growth, John Swinney announced that the Scottish Government would 
consult on a Climate Change Bill to set a mandatory target of cutting 
emissions by 80% by 2050.   

7. On 29 January 2008, the Scottish Government published a consultation 
which set out proposals for a Scottish Climate Change Bill and sought views 
on options for a Bill. The objective of the consultation was to ensure that all 
interested parties had the opportunity to contribute their opinions at an early 
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stage of policy development. The consultation asked questions about the 
shape of the proposals and what issues should be taken into account when 
developing a Bill.  The consultation closed on 23 April 2008.   

8. On Tuesday 11 November 2008, the Parliament's Transport 
Infrastructure and Climate Change Committee took evidence from Stewart 
Stevenson, the Minister for Transport, Infrastructure and Climate Change on 
the results of the Government's consultation. 

9. According to the Scottish Government website it hopes to introduce a 
draft Scottish Climate Change Bill to the Scottish Parliament before the end of 
2008.  

Economy Energy and Tourism Committee 
 
10. The Economy Energy and Tourism Committee are currently undertaking 
an inquiry on "Determining and delivering Scotland's energy future".  The 
remit of the inquiry is: 

"Given the imperative of cutting the emissions of greenhouse gases 
and other pollutants, the remit for the inquiry is to determine, within the 
devolved context and the Parliament’s competences, what type of 
future we want in Scotland in terms of the production, distribution and 
more efficient use of energy, and how and when it can be delivered to 
meet the Scottish Government’s objectives of increasing renewable 
energy generation and reducing emissions. It will also consider how 
energy supplies can be secured at an affordable price and how 
economic benefits from the energy industries can be maximised." 

11. The Committee will hold three roundtable discussions on 12 November, 
26 November and 10 December and the Committee is expected to report in 
the spring or summer of 2008. 

Recommendations 

12. The Committee is invited to consider the Special Edition Brussels 
Bulletin and agree to forward it to the relevant subject committees.  

 
November 2008 
Committee Clerk 
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Energy and climate change have come to 
dominate the agenda of the Commission.   
 

Having agreed to ‘limit global average 
temperature increase to no more than 2°C 
above pre-industrial level’, EU leaders are 
now close to reaching further agreement on 
exactly how this target can be realised.   
 

The key discussions will take place at 11 – 
12 December Council, when the French EU 
Presidency hopes to secure political 
agreement on the raft of measures known as 
the ‘EU energy package’.   In advance of 
this, the Parliament will vote on its 
contribution to the debate (3 – 4 
December). 
 
The purpose of this supplement is to provide 
an update on EU developments in the fields 
of energy and climate change.  
 
 

Commissioner Piebalgs here sets out in 
detail the Commission’s position and 
stresses the fact that the energy package is 
about more than climate change alone but 
also energy security and importantly 
competitiveness. In his words, ‘the new 
European Energy Policy offers a roadmap to 
Europe’s secure, clean and prosperous 
energy future’. 
 

Guido Saconni’s Committee on Climate 
Change will shortly sign-off its contribution 
to the end-of-year energy discussion. Here 
he reviews his committee’s actions to date.   

 

With Scotland potentially possessing 25% 
of the EU’s wind energy and 10% of its 
offshore energy, as well as significant 
reserves of knowledge and experience in 
the development of energy technology, the 
country is well placed to play a key role in 
the realisation of an EU energy policy.   
 

In this supplement the Scottish 
Government and Scotland Europa 
explore Scotland’s position in the EU 
energy circle and the potential 
contributions that Scotland can make to 

November  2008 

FEATURED ARTICLES: 
 
 

Europe’s Energy Future: the New 
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both UK and EU energy policy. 
 
What happens next? 
The French Presidency of the EU, the 
Commission and the Parliamentary 
rapporteurs on the energy package are 
currently in discussion with the aim of 
ensuring a broad agreement on the 
energy package in advance of 
discussions at the December 2008 
Council.  
 

However, there are a number of 
significant issues – the targets of the 
Emissions Trading Scheme, funding of 
the carbon capture demonstration 
projects, equity of burden sharing to 
name three - that must be resolved 
before agreement can be sure. If 
agreement is not reached in December 
2008 there is a possibility that the issue 
may not be resolved before Parliament 
rises in May 2009.  
 

If agreement is reached the components 
of the energy package will form the 
basis of the EU’s energy position at the 
UN Conference on Climate Change, 
scheduled for December 2009. A 
Commission Communication outlining 
the position is likely to emerge in 
Spring 2009. 
 

Thereafter Member States will be 
responsible for the transposition and 
implementation of the energy package. 
Member states will be expected to bring 
forward detailed action plans in late 
2009 early 2010 outlining how the 
commitments will be met. 
 

It is likely that the new Commission, 
which will take office in November 2009, 
will prioritise the energy/climate change 
portfolio and introduce new initiatives 
and proposals. 

Ian Duncan 
Scottish Parliament  

 

Europe’s Energy Future: the New 
Industrial Revolution 
 

Andris Piebalgs 
Energy Commissioner 

 

 
The world is facing a massive energy 
and environmental challenge, a 
challenge that is particularly acute for 
Europe. It has been estimated that world 
energy demand is set to increase by 
more than half by 2030, and that 
demand for oil alone is expected to grow 
by over 40% during this period. Europe 
already imports half of its energy, and 
this is forecast to rise to nearly two 
thirds by 2030 unless action is taken. 
 

The potential effects of Europe’s 
dependence on imported energy are 
serious. With oil prices approaching 
$150 per barrel, the EU’s annual energy 
import bill may increase by €170 billion 
or an additional €350 out of the pocket 
of every EU citizen. Europe is particularly 
vulnerable to a price shock, and as the 
International Energy Agency states, “the 
ability and willingness of major oil and 
gas producers to step up investment in 
order to meet rising global demand are 
particularly uncertain.”  
 

While the economic impact of Europe’s 
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reliance on energy imports may be 
cause for concern, the security 
consequences could be dire. Oil and gas 
reserves are increasingly controlled by 
the national monopolies of just a handful 
of countries, and recent actions by some 
of these monopolies suggest that energy 
security is an issue with geopolitical 
overtones. Diversification of Europe’s 
energy supply base is an urgent priority. 
 

Growing energy consumption is not just 
a threat to Europe’s economy and 
political stability, it is also linked to 
environmental challenges – and climate 
change in particular. The world's output 
of carbon dioxide (CO2) – which 
accounts for 75% of all greenhouse 
gases – is set to increase by 55% by 
2030 with the EU's emissions increasing 
by 5%. The impact of this scenario on 
Europe’s environment, economy and 
way of life would be tremendous. For 
example, a six-metre rise in sea level 
would submerge large parts of 
Barcelona, Venice, Amsterdam, London, 
Stockholm, and Lisbon. It would 
exacerbate water shortages in parts of 
Southern Europe. And it could lead to an 
influx of millions of refugees from hard-
hit developing countries.  
 

While energy and the environment are 
the greatest challenges for Europe in the 
21st century, they also represent an 
enormous opportunity. By accelerating 
low-carbon growth and dramatically 
increasing the amount of low-emission 
energy produced and used, Europe can 
become the leader in renewable energy 
and low-carbon technologies, and make 
its economy much more robust in the 
process. In short, Europe has the 
opportunity to usher in a new industrial 
revolution in energy. 
 

Recognising the seriousness of the 
challenge, as well as the inherent 

opportunity, the European Commission 
has put forward a comprehensive 
European Energy Policy – the most far-
reaching reform of Europe’s energy 
policy ever attempted. The policy aims 
to transform Europe’s energy economy 
into one that is sustainable and 
competitive and enjoys security of 
supply. 

The first step is to achieve a 20% 
reduction in the EU’s greenhouse 
gas emissions by 2020 versus 1990 
levels. This unilateral target is just an 
initial goal. The hope is that other 
nations will follow Europe’s lead. When 
such an international commitment 
exists, Europe will raise the target to a 
30% reduction by 2030 and a 60-80% 
reduction by 2050.  

The 20% target is the driver for the new 
European energy policy, but the policy is 
not just about climate change. It also 
aims to improve Europe’s energy 
security and competitiveness. Achieving 
the 20% target can limit the EU's 
growing exposure to volatility in the 
price of oil and gas, create a more 
competitive EU energy market, and 
stimulate innovation and job creation. 
Even without global warming, Europe 
should be taking this bold step forward. 

To realise this vision, the European 
Commission has tabled a seven-point 
action plan which foresees a range of 
measures: 

1. Creating an efficient and 
competitive EU energy market: a 
more efficient and competitive 
energy market will result in more 
reliable supply at a lower cost to 
consumers. To achieve this, Europe 
must unbundle networks from 
services, harmonise energy 
regulation and create a body that has 
the power to adopt binding decisions 
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on cross-border issues. 
2. Ensuring security of supply for 

oil, gas and electricity and 
promoting solidarity between 
Member States: this means 
promoting diversity of energy source, 
supplier, transport route and 
transport method, as well as putting 
in place effective mechanisms to 
ensure solidarity between Member 
States in the event of an energy 
crisis. 

3. Promoting energy efficiency: to 
achieve a 20% improvement in 
energy efficiency by 2020, including a 
13% reduction in energy 
consumption - meaning a reduction 
of 780 million tonnes in annual CO2 

emissions and annual savings of 
€100 billion.  

4. Supporting renewable energy: 
without a substantial shift towards 
renewable energy over the coming 
years, Europe will not be able to 
reduce greenhouse gas emissions by 
20%. Although increased energy 
efficiency, nuclear energy and carbon 
capture and storage can all 
contribute to achieving the 20% 
target, none of these measures will 
have a major impact before 2020. 
The Commission therefore proposes 
to raise the share of renewable 
energy in the EU’s energy mix to 
20%.  

5. Backing research: Europe is lagging 
behind on research into the next 
generation of low-carbon and 
renewable technologies. The 
European Commission will work to 
stimulate the construction and 
operation by 2015 of up to 12 large-
scale fossil fuel plants to demonstrate 
CO2 capture and storage technology, 
and will provide a clear indication of 

when coal- and gas-fired plants will 
need to install the technology. 

6. Building a framework for nuclear 
energy: whilst not all European 
nations will opt for nuclear energy, it 
nonetheless accounts for 30% of 
electricity generated in the EU and is 
the largest source of low-carbon 
energy available. The EU should 
create an advanced framework for 
nuclear energy, including nuclear 
waste management and 
decommissioning, respecting the 
Member State's freedom to chose 
nuclear energy or not. 

7. Developing a common External 
EU Energy Policy: Global warming 
and energy security are global 
challenges. The EU can set the pace 
on these issues, but it needs to bring 
the US, China, India, Japan and its 
other partners on board. To do so, 
and to protect its own interests, 
Europe must speak with one voice 
and act as one. EU energy policy can 
also help developing countries. Like 
Europe, many of these countries 
depend on energy imports, and 
surges in oil prices can effectively 
cancel out development aid. 

 

The energy and environmental 
challenges that we face are really 
opportunities in disguise, and for those 
who seize them, the rewards will be 
great. Europe now has the chance to 
establish world leadership in clean, 
efficient and low-emission energy 
technologies. These will become an 
engine for growth and job creation whilst 
sustaining a high quality of life. The new 
European Energy Policy offers a 
roadmap to Europe’s secure, clean and 
prosperous energy future. 
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Climate Change: a view from the 
European Parliament  
 

Guido Sacconi 
Chairman, European Parliament 

Temporary Committee on Climate 
Change 

 

 
The momentum of the fight against 
climate change dramatically accelerated 
in the course of last year, starting with 
the decision taken by the EU Heads of 
State and government at the 2007 
Spring Summit to fix 20% targets to be 
achieved by 2020 for emission 
reductions, use of renewables and 
energy efficiency. This decision was then 
followed by other very significant events 
at international level, such as the 
Heiligendamm G8 Summit, the UN 
Security Council's debate on the impact 
of climate change on peace and security, 
the meeting of the world's major 
emitters convened by the US, the Nobel 
Peace Prize Award to Al Gore and the 
IPCC scientists, Australia’s ratification of 
the Kyoto Protocol and, finally, the 
adoption of the “Bali action plan” which 
will, hopefully, lead to the conclusion in 
Copenhagen, in December 2009, of a 
new international climate change 
agreement. Only a few weeks before the 
Bali negotiations started few people 
would have imagined that such an 

objective could be achieved. Certainly, 
the road to the conclusion of a global 
climate agreement is still long and 
difficult, both at internal level – where 
the EU is currently examining the 
legislation to implement its 20-20-20 
target – and at international level – 
where the active contribution of 
important countries such as the US, 
China or India has still to be achieved. 
But the urgency of tackling climate 
change and the costs of non-action have 
now become clearer and clearer. As 
politicians we have therefore to take the 
responsibility to act and act now. 
 

The establishment, in May 2007, of a 
temporary committee to put together 
different view-points from the many 
different policy areas related to climate 
change is the European Parliament's 
response and contribution in raising 
awareness on this issue and in placing 
the challenge of climate change very 
high on the international agenda. With 
cross-party membership of 60 Members, 
one of the key tasks of the Temporary 
Committee on Climate Change is to put 
forward recommendations for a future 
EU's integrated policy on climate 
change. The second major task of the 
Committee is to keep the issue of 
climate change very high in the 
international political agenda and, 
through its privileged contacts with 
parliamentarians from around the world, 
to explain and support the EU objectives 
and position in the international 
negotiations.  
 

In its almost twenty months of work, the 
Climate Change Committee looked at 
many aspects of climate change, ranging 
from water to transport, from energy 
and new technologies to international 
security, met many high-level 
personalities and heard dozens of 
experts, renowned scientists and 
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academicians, including two Nobel prize 
winners, economists, business, NGOs, 
representatives from governments and 
international organizations from around 
the world. It established contacts with 
parliamentarians from around the world 
and dispatched delegations to some of 
the countries which will pay a crucial role 
in the international negotiations, China, 
India, US and Russia. It also visited 
Bangladesh, a country which is already 
severely affected by the consequences of 
climate change, and met local 
authorities and civil society.  
 

We are now approaching the end of our 
work and of our mandate and are 
currently discussing our 
recommendations for the future EU 
climate change policy. Our rapporteur, 
the German Christian-Democrat Karl-
Heinz Florenz, has put forward a report 
that takes as basis the EU objective to 
limit global average temperature below 
2°C and accordingly recommends 
measures to be taken in all economic 
sectors to achieve such an objective. It 
is clear that the effects of climate 
change will widely affect and change the 
way we are doing business. Climate 
change poses a risk to the environment, 
but is at the same time a challenge to 
the economy that Europe cannot afford 
to miss. A contribution from all economic 
sectors, not just industry alone, could 
multiply benefits for climate and have an 
important impact on the way we produce 
and consume. Higher efficiency and new 
technologies will raise the sustainability 
level of our economic model while 
making Europe the frontrunner for 
climate-friendly, market-ready high-tech 
utilities and thus offer new jobs 
possibilities.  
 

But I do believe that the crucial element 
will be raising citizens’ awareness on the 
seriousness of the climate problem and 

on the urgency to act. A Eurobarometer 
survey conducted, at the initiative of the 
Climate Change Committee, among 
around 26,000 European citizens 
between March and May 2008 confirms 
that climate change is an important 
concern for a strong majority of 
Europeans; at the same time, the survey 
reveals that many Europeans do not feel 
informed enough, in particular on the 
actions that citizens could take 
themselves to help fighting climate 
change. This clearly indicates that we 
have to think about initiatives and 
measures to spread this knowledge 
more widely, especially among the most 
vulnerable groups of our population. The 
role of regional and local authorities in 
this task will be crucial, in particular for 
boosting individual action and the 
behavioural changes which are an 
essential part of the solution to climate 
change.  
 
 
 
The EU 2020 Climate and Energy 
Package – what does it mean for 
Scotland? 
 

Energy Desk 
Scottish Government EU Office  

Brussels 
 

The European Commission announced its 
wide ranging and ambitious Climate and 
Energy package on 23 January 2008.  
Since then work on securing agreement 
between The European Council of 
Ministers and the European Parliament 
has dominated the policy platform in 
Brussels, with the French Presidency 
pressing for political agreement on the 
package in December.  The package 
aims to deliver on the EU’s commitment 
to reduce carbon emissions by 20% 
relative to 1990 levels as well as 
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furthering the wider sustainable energy 
agenda.  It comprises: 
 

• A directive on Renewable Energy 
(which will establish national 
renewables targets for each Member 
State);  

• A directive on Carbon Capture and 
Storage (CCS);  

• A communication on the development 
of 12 CCS demonstrators within the 
EU; 

• Effort Sharing amongst Member States 
of Green House Gas (GHG) reduction 
targets; and 

• A review of the EU Emissions Trading 
Scheme (ETS). 

 

In spite of the global financial turmoil both 
French President Nicholas Sarkozy and 
European Commission President Jose 
Manuel Barroso have insisted that tackling 
climate change and creating the 
conditions for a sustainable and secure EU 
energy sector remain at the top of the 
EU’s agenda.  Throughout the negotiation 
process between Council and the 
European Parliament the Scottish 
Government has been active in ensuring 
that Scottish interests are understood and 
as far as possible reflected in the package.  
  

So, what are the challenges and 
opportunities that the package presents to 
cotland? S

  

The challenge is considerable.  Scotland 
will have a major role to play in helping 
the UK meet its emission reduction and 
renewables targets and key to this will be 
creating the right conditions to ensure 
that the public and private sectors can 
work together to deliver.   
 

But the opportunities for Scotland are also 
potentially huge.  Energy is a key 
component of the Scottish Government’s 
Economic Strategy which aims to match 
UK GDP growth by 2011.  The 2020 

package offers major opportunities both to 
create jobs in Scotland and also develop 
further Scotland’s status as an 
international centre of excellence. 
 
Renewable energy. Scotland is 
extremely well placed to develop further 
as a major energy producer from 
renewable sources, in particular 
electricity, given that it has some of the 
world’s most favourable natural conditions 
and intellectual centres for developing 
new technologies, of which Scotland is 
already an exporter.  Scotland is already 
well on its way to achieving its own 
targets (for electricity generation from 
renewables) of 31% by 2011 and 50% by 
2020.  Onshore wind electricity generation 
is well developed and offshore wind 
technology and installations continue to 
move forward with the recent 
announcement by the Crown Estate on the 
opening of the Pentland Firth for further 
research and development into wave and 
tidal technologies.  The oil and gas 
industry also has a lot of expertise to offer 
the renewables sector given its knowledge 
of developing offshore oil installations and 
many companies in the North East are 
turning their attentions to this issue. 
  

Besides the big operations centred on 
electricity, a great deal of work is also 
taking place on other methods of using 
renewable energy.  Bio technologies are 
important for obligations in the transport 
sector (10% from renewables as proposed 
in the directive) and heating and cooling is 
also an area of activity.    
  
Carbon Capture and Storage.  The 
North Sea offers huge potential as a 
carbon sink.  There is still debate in some 
sectors over the safety and the status of 
CCS as a key component to reduce GHG 
emissions, but it is widely acknowledged 
in the political, industrial and scientific 
communities that it does present 
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significant opportunities in the overall 
fight against climate change and the drive 
to develop low carbon economies.  The 
Commission proposals in this area are 
therefore of particular interest to 
Scotland, both in setting the legal 
framework within which this technology 
can be developed and deployed, and in 
the hope of seeing demonstration 
operations that will go some way to 
answering the questions that are 
outstanding.  It is hoped that Scotland can 
secure one of these demonstration 
operations and work is being taken 
forward on this in partnership with others 
through the Scottish European Green 
Energy Centre. 

 
Effort Sharing of GHG Emissions 
Reductions.  These will also place 
obligations on Scotland across sectors as 
the proposals cover transport, buildings, 
services, smaller industrial installations, 
agriculture and waste.  Progress on 
achieving Scotland’s contribution to the 
UK’s effort will involve a number of 
policies across Government and the 
continued co-operation between the public 
and private sector but the impetus is 
there and increasing.  These proposals are 
complex and so far negotiations in the 
Council and the European Parliament have 
been difficult. 
 
EU ETS Review.  As the EU ETS increases 
in significance as the key mechanism for 
the trading of GHG emissions allowances 
so will it become more significant to 
Scotland.  There are some difficult issues 
in the proposals that demand a balance 
between the Climate and Energy package 
and industrial competitiveness interests.  
Nonetheless, it will affect cross sector 
operations with all main emitters included 
and new sectors added, with the power 
sector facing full auctioning as soon as 
2013.  The Scottish Government supports 

the Commission’s proposals in this area 
and sees them as a positive move that 
Scotland will embrace. 
  
Conclusion.  The EU Climate and Energy 
package does present Scotland with major 
challenges. However, if the right 
technologies are developed and deployed 
to allow Scotland to harness her huge 
natural resource base then the benefits 
could be considerable.  These would range 
from enhanced economic growth, greater 
energy security and intellectual 
ownership, a cleaner environment and the 
enhancement of Scotland’s status as an 
international centre of excellence in the 
field of renewables technology.  It is in 
Scotland’s interests that Heads of EU 
Member States strike a deal next month in 
Brussels. 
 
 
 
Europe’s ambitious renewables 
targets - Scotland’s opportunity 
 

Stephen Gethins 
Senior Policy Executive (Energy) 

Scotland Europa 
 
The development of clean low carbon 
technologies and combating climate 
change is at the top of the EU’s agenda. 
The publication earlier this year of the 
Commission’s proposals on energy and 
climate change underscored its priority 
status. At the heart of those proposals lie 
the EU’s plans for 20% share of renewable 
energy in Europe by 2020.  
 

This is a significant target particularly for 
the UK, which will have to make a 
massive jump from current levels that 
were calculated by the EU as being about 
1.6% up to 15% in that time scale. That 
will provide the UK as a whole with a 
significant challenge. 
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Scotland will play a central role in helping 
the United Kingdom to meet its 
renewables obligations under the EU 
plans, which it has signed up to. Scotland 
already produces approximately half of 
the UK’s renewable energy with more on 
the way. EU officials in Brussels take great 
interest in Scotland’s renewables potential 
in terms of our natural resources, 
research capabilities and industry 
experience. Europe is already a world 
leader in terms of renewables with an 
industry that is worth €15 billion and 
employs 300,000 people. The EU wants to 
maintain that edge in an increasingly 
competitive global market. 

Portugal and was developed by Pelamis a 
company based in Scotland. 
 

Scotland is well placed in this regard with 
Scottish companies already diversifying. 
The Beatrice project in the Moray Firth 
which saw collaboration between Talisman 
energy, an oil and gas company, and 
Scottish and Southern Energy, the UK’s 
largest producer of renewables was a 
good example of that. The project saw the 
development of a deepwater offshore wind 
farm, bringing together existing oil and 
gas expertise and infrastructure as well as 
renewables expertise. It received 
European cash and has been showcased 
by the EU as a good example of these 
industries working together. As well as 
offshore wind Scottish Power is currently 
building Europe’s biggest onshore wind 
farm near Glasgow and there are exciting 
projects underway to harness our marine 
and tidal power. 

 

It has been estimated that Scotland 
contains 25% of Europe’s wind energy as 
well as 10% of its wave and tidal energy 
resource. In total it has been suggested 
that Scotland could produce 60 GW of 
renewables, many times more than our 
needs. That is significant for an EU that 
sees its futures in being at the forefront of 
developing low carbon energy 
technologies and meeting its greenhouse 
gas emissions targets of 20% based on 
1990s levels between now and 2020 and 
building towards greater cuts on the run 
up to 2050. 

A number of Scottish companies and other 
organisations such as Scottish Enterprise 
have recognised this potential and are 
working hard to make Scotland a leading 
player in this area of renewables 
development. The Scottish Government is 
working with Scottish and EU stakeholders 
in the development of a Scottish European 
Green Energy Centre and has announced 
plans to launch a Saltire Prize to 
encourage innovation in the development 
of renewable energy technologies. 
Nonetheless a lot remains to be done. 

 

Scotland also has other considerable 
resources such as an excellent research 
basis in our universities and companies. In 
particular Scotland already has 40 years 
of experience in the oil and gas sectors 
and developing technologies and working 
in a challenging environment. There is 
strong recognition amongst those working 
in the sector that the development of 
renewables, and in particular offshore 
renewables such as wind, tidal and wave, 
will require a significant transfer of skills, 
experience and knowledge from the oil 
and gas industry to succeed. For example, 
the world’s first commercial wave farm 
was recently launched off the coast of 

 

These are exciting, yet challenging, times 
for Europe and Scotland as we come to 
terms with the impact of climate change. 
The EU has set a number of tough targets 
to help mitigate climate change as well as 
put Europe at the forefront of a global 
renewable energy revolution. There is 
considerable interest from the EU 
institutions, Europe’s 27 Member States 
and other actors, in Scotland’s role in 
helping the EU meet that challenge. 
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Key events in the development of the EU’s energy position 
 

Date Action 
October 1990 EU Environment Council agrees to stabilise the carbon 

emissions of the community at 1990 levels 
 June 1992 UN Framework Convention on Climate Change (UNEFCCC) – 

‘The Earth Summit or the Rio Convention’ 
November 1997 Adoption of white paper and action plan, ‘Energy for the 

Future, Renewable Sources of Energy’, which sets EU target of 
increasing the share of renewable energy to 12% of total 
energy consumption by 2010. 

December 1997 Signing of the Kyoto Protocol with the objective of achieving 
the ‘stabilization of greenhouse gas concentrations in the 
atmosphere at a level that would prevent dangerous 
anthropogenic interference with the climate system’. 

June 2000 Launch of the European Climate Change Programme (ECCP) 
with the aim of identifying, developing and implementing all 
the necessary elements of an EU strategy to meet the 
conditions of the Kyoto Protocol.  

September 2001 Adoption of Directive on the Promotion of Electricity produced 
from Renewable energy sources (‘Renewables’ or ‘RES-E’ 
Directive), which sets an EU-wide target of 21% of renewables 
share in electricity production by 2010. 

May 2002 All EU countries ratifications of the Kyoto Protocol deposited 
simultaneously. 

May 2003 Adoption of Biofuels Directive which sets ‘reference values’ of 
2% market share for biofuels in 2005 and 5.75% share in 
2010.  

December 2002 Adoption of Directive on Energy Performance of Buildings 
 October 2003 Adoption of the Directive Establishing an EU Emissions Trading 

Scheme (EU-ETS).  The scheme becomes operational in 
January 2005. 

February 2004 Adoption of Directive on Promotion of Cogeneration based on a 
useful heat demand in the internal energy market 

February 2005 Kyoto Protocol enters into force 
April 2005 Adoption of Eco-Design Directive 
June 2005 Commission publishes green paper on energy efficiency 

October 2005 Launch of second European Climate Change Programme (ECCP 
II).  

December 2005 Adoption of Directive on energy end-use efficiency and energy 
services  

March 2006 Publication of green paper, ‘A European Strategy for 
Sustainable, Competitive and Secure Energy’.   

November 2006 Council backs energy efficiency action plan  
 

January 2007 Commission presents an ‘energy & climate change package’ 
which includes a Strategic Energy Review focusing on both 
external and internal aspects of EU energy policy.  
 

The package contained proposals for specific targets on:  
• Renewable energy (20% by 2020)  
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• Biofuels (10% in transport by 2020)  
• Greenhouse gas emissions reduction (20% by 2020) 
• Carbon capture & storage (12 large-scale demonstration 

projects by 2015; all new coal-fired plants should 
include CCS technology by 2020)  

As well as documents detailing: 
• Prioritisation of energy efficiency 
• ‘Clean coal’ technology 

March 2007 Council endorses Commission renewables roadmap:  
• binding target to have 20% of the EU’s overall energy 

consumption coming from renewables by 2020 
• (with a) binding minimum target for each member state 

to achieve at least 10% of their transport fuel 
consumption from biofuels.  

 

Council adopts conclusions on energy liberalisation calling for: 
• separation of supply and distribution activities from 

network operations (unbundling).  
September 2007 Commission tables third legislative package to complete the 

liberalisation of EU electricity and gas markets.  
November 2007 Commission publishes communication on a Strategic energy 

Technology Plan (SET Plan) 
 

Closing date of green paper consultation on adaptation to 
climate change. 

December 2007 Bali climate conference (COP 13) marks the start of UN climate 
negotiations on a post-2012 framework. 

January 2008 Commission publishes suite of energy proposals:  
• EU emissions trading scheme (EU-ETS) for the period 

after 2013 
• revised environmental state aid rules 
• communication on carbon capture and storage (CCS). 

 January - 2008 Commission outlines proposals on:  
• energy savings from office and street lighting (to be 

adopted by 2008)  
• incandescent lamps and lighting in private households 

(to be adopted by 2009) 
• binding requirements to install passive heating and 

cooling in buildings  
• proposal for an international energy efficiency 

agreement  
• revision of the energy labelling of domestic appliances 

directive.  
March 2008 EU Heads of Government Council agrees to adopt energy/ 

climate package by end 2008. 
May 2008 Vote in Parliament’s Industry (ITRE) and Internal Market 

(IMCO) Committees on the Commission’s electricity market 
liberalisation package endorses full unbundling. 

July 2008 At the first reading on gas market liberalisation ‘unbundling’ in 
Parliament the ‘’third way’ ITO (independent transmission 
operator) option is endorsed while the ISO (independent 
system operator) option is rejected. 
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During the same session, the Parliament rejects outright any 
compromise on the liberalisation of the electricity market and 
opts for full unbundling. 

September 2008 Parliament’s Industry Committee supports increasing the share 
of renewables in final energy consumption to 20% by 2020  

October 2008 Parliament’s Environment Committee endorses three separate 
reports on emissions trading, ‘effort’ sharing and carbon 
capture and storage.  
 

Commission publishes its proposed reforms to the Eco-Design 
Directive 

November 2008 Launch of second EU strategic energy review 
December 2008 The Parliament will stage its plenary votes on the components 

of the energy package (3 -4 December). 
 

French Presidency of EU intends to secure political agreement 
on the EU energy package at the Heads of Government Council 
(11 – 12 December) 
 

Poznan climate conference (COP 14) continues UN climate 
negotiations on a post-2012 framework (mid way point of 
negotiations). 

March 2009 Spring Council expected to endorse second strategic energy 
review and post 2010 energy action plan. 
 

White Paper on adaptation to climate change expected to be 
adopted.  

Autumn 2009 Communication expected from Commission outlining the EU’s 
position for the upcoming UN climate change negotiations. 

December 2009 Copenhagen climate conference (COP 15), the projected 
completion of UN climate negotiations on post 2012 framework 

31 March 2010 Deadline for EU states to present National Action Plans (NAPs) 
on renewables. 
 

EU Summit to endorse Energy Action Plan for 2010 onward.  
December 2012 Deadline for ratification of any UN Climate Change deal 
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European and External Relations Committee 
 

18th Meeting, 2008 (Session 3), Tuesday, 18 November 2008 
 

Brussels Bulletin 
 
1. At its meeting on 18 March 2008 the Committee agreed to include the 
Brussels Bulletin on the Committee’s agenda. The latest Brussels Bulletin – 
Issue 20 November is attached at Annexe A. 

Purpose of the Brussels Bulletin 

2. As Members will be aware, the Brussels Bulletin is produced by the 
Parliament’s European Officer and is based on the key themes identified by 
the Committee as a result of its consultation on the Commission’s Legislative 
and Work Programme for 2008. At its meeting on 19 February 2008, the 
Committee agreed that the European Officer should focus on four key themes 
over the coming year: 

• Energy and Climate Change 
• Maritime Issues (including Fisheries) 
• Structural/Reform Issues 
• Economic and Social Issues 

 
3. The European Officer provides early intelligence on expected 
developments, actions of the key players and detail of debate on these key 
themes, primarily through the Brussels Bulletin. This is circulated to the 
subject committees and published on the website. More detailed briefing can 
also be commissioned by a committee on any specific issue.  

Recommendation 
 
4. The Committee is invited to note the latest issue of the Brussels Bulletin. 

 
 
Committee Clerk 
November 2008 

 1  

 



ISSUE 20 NOVEMBER 2008 

NEWS IN BRIEF
 
  
 
 
 
 
 
 
  

IN THIS ISSUE: 
 

News 
Financial Crisis 
Energy & Climate Change 
Fishing opportunities Financial Crisis 

EU leaders met in Brussels (7 November 
2008) to determine a common position in 
advance of the ‘Bretton Woods II’ conference 
on the future structure of global financial 
systems (Washington DC, 15 November 
2008).   
 

A number of guiding principles were agreed: 
(i) no financial institution should escape 
oversight; (ii) accountability and transparency 
should be at the heart of the financial system; 
(iii) any future financial system should be able 
to assess real risk; and (iv) the IMF should 
have a more pivotal role in developing the 
global financial architecture.  
 

 

 

 
  
Upcoming meetings & events  

 Contact details 
  

 
 
 
 
 
 
 
 Energy & Climate Change 

The French Presidency of the EU is hopeful 
that political agreement on the energy 
package can be secured at the  11 – 12 
December Council. However, the Czech 
Republic, which will succeed to the Presidency 
on 1 January 2008, is preparing contingency 
plans in case agreement is not forthcoming. 
 

A number of issues remain to be addressed 
before agreement can be certain; 
• Eastern European Member states are still 

concerned that due credit has not been 
given to their de-industrialisation in the 
calculation of emissions targets.  Poland 
has proposed revision to the Emissions 
Trading Scheme (ETS) to take account of 
this (5 November 2008). 

• Five member states are currently 
supporting the diversion of money from the 
new entrants reserve of the ETS to fund 

carbon capture demonstration projects.  
The other 22 members remain to be 
convinced. 

 

Fishing Opportunities 
The Fisheries Council (27 – 28 October 
2008) has already determined fishing quotas 
that will impact on Scotland: 
• West of Scotland Herring, 39% reduction 

in Total Allowable Catch (TAC). 
• Deepwater species, reductions ranging 

from 10% to complete closure. 
 

The Commission is also recommending (10 
November 2008): 
• West of Scotland white fish, 25% 

reduction in quota and effort (together 
with a move to kilowatt day ceilings). 

• North Sea Sole, 7% increase in TAC. 
 
These issues will be resolved at the Fisheries 
Council, 17 – 19 December 2008. 
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FINANCIAL CRISIS 
Proposal 
N/A 
 
Current status 
EU Heads of Government met in 
Brussels (7 November 2008) to draft a 
common position ahead of the G20 
summit - ‘Bretton Woods II’ – in 
Washington DC (15 November 2008), 
which will seek to deal with the global 
financial situation.   
 
What’s happening? 
The extraordinary Heads of Government 
Council was called by the French 
Presidency of the Council following the 
extreme turbulence in the global 
financial system.  Its purpose was to 
secure agreement ahead of the ‘Bretton 
Woods II’ meeting in Washington DC.  A 
detailed note produced by the French 
presidency can be found here.  
Discussions focused on areas such as 
financial transparency, the curbing of tax 
havens, activities of credit ratings 
agencies and the distorting impact of 
short term ‘speculation’.  President 
Sarkozy is on record as saying, ‘We want 
to change the rules of the game in the 
financial world’.   
 

The Council agreed that the EU must 
play a ‘major’ part in the reform of 
global financial systems by: (i) 
advocating common principles upon 
which a new international financial 
system can be built; (ii) working on a 
method to deliver real decisions swiftly; 
and (iii) developing a full set of 
immediate responses. 
 

The common principles should ensure 
that: 

• No financial institution, no market 
segment and no jurisdiction can 
escape proportionate and 
adequate regulation or oversight. 

• The new international financial 
system is based on principles of 
accountability and transparency. 

• The new international financial 
system allows a true assessment 
of risk to prevent future crises. 

• The IMF has a more central role in 
financial architecture. 

 

In addition, the Council agreed to raise 
the ceiling on loans provided by the EU 
from €12billion to €25billion.  EU leaders 
also agreed on the necessity to, ‘look 
beyond the financial crisis’ and take 
measures to address the worsening 
economic situation. The European 
Commission was mandated to submit 
proposals in that direction ahead of the 
next EU summit in December. 
 

President Sarkozy also suggested closing 
tax havens both outside and within 
Europe and creating European sovereign 
wealth funds to protect national 
champions from foreign takeovers. 
However, no consensus was reached on 
these suggestions. 
 

The Council would like to see concrete 
progress made on these initiatives within 
100 days of the close of the summit, 
with a follow up meeting to take place 
immediately after the lapse of this 
period.  The new summit would have 
three items on its agenda: 

• a report on the implementation of 
the initial measures adopted on 
15 November; 

• a set of new decisions taken to 
implement the principles adopted 
on 15 November to improve the 
regulation of the financial system; 

• a set of proposals on the 
international economic 
architecture to enable current and 
future macro-economic challenges 
to be met. 

 

The EU will be represented in its own 

http://www.euractiv.com/29/images/french%20paper_tcm29-176946.doc
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right at the Washington summit, 
alongside the UK, France, Italy and 
Germany (which has caused some 
concerns amongst the other EU member 
states, particularly Spain). 
 
 
ENERGY & CLIMATE CHANGE 
Proposal 
The Czech Presidency: energy 
 
Current status 
The Czech Republic will take over the 
presidency of the EU Council on 1 
January 2009, and will remain in office 
until 30 June 2009, when Sweden will 
assume the presidency for the 
remainder of the year. 
 
What’s happening? 
The Czech Republic will be the second 
member of the current presidential ‘trio’ 
of member states to take over the 
Council.  Much of the scope of their 
action will be heavily influenced by the 
success (or otherwise) of the current 
French presidency.  Further the ability of 
the Czechs to initiate (and to progress) 
proposals will be curtailed by the 
European Parliament elections (4 – 7 
June 2009), and the fact that the 
Parliament will effectively complete its 
active term in April. (The final plenary 
meeting of the current session will take 
place 4 – 7 May 2009). 
 

The principal objective of the Czech 
Presidency is expected to be steering the 
EU’s climate change and energy package 
to conclusion.  France hopes to secure 
political agreement at the 11 – 12 
December Heads of Government 
Council.  However, continued 
disagreement between the Presidency 
and Parliament is likely to make first-
reading agreement before the end of 
France’s EU Presidency unlikely.  

Consequently the Czechs are gearing up 
to take on the initiative post December 
2009.  However, the European elections 
may make it difficult to reach any 
compromise in the limited time before 
the parliament rises. 
 

The Czech Presidency is expected to 
focus on three issues during 
negotiations:  

• securing real reductions in CO2 
emissions  

• ensuring the cost efficiency of any 
proposals 

• assuring that the burden sharing 
of carbon reduction is shared 
equally by all member states. 

 
 
EMISSIONS TRADING SCHEME 
Proposal 
Amendment of the Emissions Trading 
Scheme (EU-ETS) 
 
Current status 
The institutions are currently involved in 
negotiations over the reform of the EU-
ETS. 
 
What’s happening? 
The French presidency is optimistic that 
they can secure political agreement on 
the EU-ETS (along with the other 
components of the energy package) at 
the Winter Heads of Government Council 
(11 – 12 December 2008).  However, 
there are still significant issues yet to be 
resolved before agreement can be sure. 
 

At the 9 March 2007 European Council, 
it was agreed that EU greenhouse gas 
emissions should be reduced by 20% by 
2020 (rising to 30% if other 
industrialised nations agree to share the 
burden).  At the time, a group of Eastern 
European countries, led by Hungary, 
asked for a revision of their national 
emission reduction targets (i.e., ‘their 
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share of the burden’).  They argued that 
instead of using 2005 as the reference 
year for the basis of the Commission’s 
formula, a uniform 18% reduction of 
emissions for all member countries 
should be applied.  The rational for this 
position is that the eastern European 
states went through a major de-
industrialisation with the fall of 
Communism, which significantly reduced 
their emissions.  Choosing 2005 would 
mean that these countries would get no 
credit for their earlier emission 
reductions. 
 

Poland has now taken on the leadership 
of this informal group.  To address the 
issue, Poland has proposed setting upper 
and lower limits for CO2 permits within 
the EU’s Emissions Trading Scheme (EU 
ETS).  The consensus amongst the group 
was that a price floor would allow 
renewable energy companies to continue 
investing, secure in the knowledge 
knowing that carbon prices would not 
collapse, whilst a cap would prevent the 
cost of carbon from rising so high as to 
render national energy-intensive 
industries uncompetitive.  This issue was 
discussed at an informal meeting of the 
affected parties in Warsaw (5 
November 2008), and is expected to 
be presented formally to the next 
meeting of EU Finance Ministers (21 
November 2008).   

CARBON CAPTURE & STORAGE 
Proposal 
Regulatory Framework for Carbon 
Capture & Storage (CCS) 
 
Current status 
The European Parliament report into 
CCS (authored by Chris Davies MEP) 
called for monies to be diverted from 
part of the EU Emissions Trading 
Scheme to fund large scale 
demonstration projects necessary to kick 
start investment in the new technology. 
 
What’s happening? 
The Davies report into CCS, which was 
endorsed by the Parliament’s 
Environment Committee on 7 October 
2008, calls for the development of a 
financing scheme that would essentially 
divert funds from a ‘new entrants 
reserve’ under the EU Emissions Trading 
Scheme to support the construction of 
CCS demonstration plants.  The initiative 
was supported by Avril Doyle MEP in her 
report on reform of the EU Emissions 
Trading Scheme (which was endorsed by 
the Environment Committee on the 
same date). 
 

This initiative is supported by the UK, 
France and the Netherlands, and 
potentially supported by the Czech 
Republic and Spain.  However the 
remaining member states have yet to be 
convinced, with many member states 
fearful that it would reduce the pot of 
money available to them, in order to 
fund demonstration projects which they 
are unable to bid for. 

 

The issue is one of the potential 
obstacles to political agreement at the 
Winter Council.  
 
 

 
The Commission and Parliamentary 
rapporteur Chris Davies MEP are eager 
to secure agreement in December 2008, 
but this issue remains another 
component of the energy package which 
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still has some serious negotiation to go 
before political agreement can be sure. 
 
 
FISHING OPPORTUNITIES I 
Proposal  
EU Fishing possibilities for 2009 
 
Current status 
The Commission has published its 
proposals on fishing possibilities and 
fishing effort for 2009 (10 November 
2009). 
 
What’s happening? 
The European Commission has published 
its proposals on fishing quotas and 
‘days-at-sea’ for the main stocks in the 
North-East Atlantic, including the North 
Sea. The proposals take account of the 
scientific advice on the state of fish 
stocks from the International Council for 
the Exploration of the Sea (ICES), advice 
from the Commission’s own Scientific, 
Technical and Economic Committee on 
Fisheries (STECF) and input from 
stakeholders.  
 

The Commission are of the opinion that 
most fish stocks are overfished. 
Therefore the Commission policy is to 
re-build fish stocks through long-term 
plans for the main fish stocks.  The key 
proposals are: 

• Whitefish.  With the sharp decline 
in the stocks of cod, haddock and 
whiting to the west of Scotland, 
the Commission is proposing to 
give ‘breathing space’ to these 
stocks, through a significant 
reduction in the scale of the 
fisheries and the introduction of 
new types of fishing gear that 
allow fish escape while enabling 
fishermen to continue prosecuting 
the prawn and monkfish fisheries.  
The Commission is proposing 25% 

reductions in both quotas and 
fishing intensity on the key white 
fish stocks. The proposals will also 
introduce a system of effort 
limitations for cod fisheries and 
will also replace 'days-at-sea' with 
kilowatt-day ceilings.  

• Sole.  The North Sea sole stock is 
currently showing signs of 
recovery, and is managed under a 
long-term management plan, 
which this year points to a 7% 
increase in the quotas. 

 
 
FISHING OPPORTUNITIES II 
Proposal 
N/A 
 
Current status 
The October Fisheries Council (27 - 28 
October 2008) discussed the future 
prospects and fishing opportunities of a 
number of stocks of importance to 
Scotland.  Also the first round in the EU-
Norway negotiations over shared fishing 
stocks took place on 4 – 6 November 
2008. 
 
What’s happening? 
The Fisheries Council took place in 
Luxembourg, and was attended by 
Richard Lochhead, Scottish Cabinet 
Secretary for Rural Affairs and the 
Environment.  Of particular importance 
to Scotland was the discussion and 
resolution on West of Scotland Herring.  
The Commission had originally proposed 
a 63% reduction in the Total Allowable 
Catch (TAC), in line with scientific 
advice.  However following negotiation, 
the Council agreed to a 39% reduction. 
Although this was considerably less than 
the Commission had hoped for, it was 
accepted a first step, since the Council 
also committed to the establishment of a 
long-term management plan for the 
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stock.  
 

On deep-sea species, agreement was 
reached on reducing significantly the 
quotas for a number of species.  The 
Council agreed to reduce the TAC for  

• deep-sea sharks to zero by 2010 
(while providing for a 10% 
allowance to cover by-catch).  

• roundnose grenadier by 15 % in 
2009.  

• orange roughy by 50% to be 
followed by a zero TAC in 2010. 

• black scabbard fish by 10% for 
2009 and 7% for 2010. 

 
As regards the annual negotiations with 
Norway, there was a very useful 
exchange of views which will help the 
Commission greatly to focus its priorities 
as negotiations get underway in 
November.  
 

Meanwhile at the first round of the 
annual EU – Norway negotiations (4 – 6 
November 2008, Bergen), which settle 
the TACs for the shared stocks of the 
North Sea, the annual allowable catch 
for mackerel was raised by 33% 
compared to last year’s figure.  The 
Scottish fishing industry had originally 
been lobbying for only a 25% lift. 
 

The negotiations will continue from 24 - 
28 November 2008, when TACs for 
North Sea cod, haddock and Nephrops, 
amongst other stocks, will be settled. 
 
 
OTHER NEWS 
• Danish Referendum.  Denmark will 

hold a referendum on joining the 15 
member euro-zone in 2011.  The 
Danish PM, Anders Fogh Rasmussen, 
explained that, ‘the decisions taken 
by the Eurogroup have a direct effect 
on Denmark, without Denmark 
having a seat at the table’.  In the 

most recent referendum in 2000, the 
Danes voted not to join the single 
currency by a margin of 53% to 
47%. 

 
• Lisbon Treaty.  Following a personal 

intervention by the Czech President 
Václav Klaus, the Czech constitutional 
court has postponed its own ruling on 
the constitutionality of the Lisbon 
Treaty.  The Czech Republic is 
therefore very unlikely to ratify the 
Lisbon Treaty before it assumes the 
Presidency of the Council of the EU. 

  

On a related matter, the Czech 
President has announced that he will 
meet with prominent Irish ‘No to 
Lisbon’ campaigner Declan Ganley 
during his official state visit to Ireland 
(10 – 11 November 2008), 
angering both Irish and Czech 
officials. 

 
• European Parliament carbon 

footprint. The EP has decided to cut 
the institution’s carbon footprint by 
30% by 2020.  It has been 
established that around 2/3 of the  
footprint comes from the use of 
electricity, gas and transport, with 
buildings and IT equipment making 
up around 19%.  It remains to be 
seen whether the initiative will 
increase the pressure for the 
establishment of a single home for 
the Parliament (and the closure of 
the Strasbourg complex). 

 
• EU Budget Reform.  A Commission 

conference on budget reform took 
place in Brussels, 12 November 
2008.  A full report will appear in the 
next edition of the bulletin. 
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UPCOMING 
EVENTS & 
MEETINGS 
 
 
November 2008 
  
15 Bretton Woods II: 

international conference in 
Washington DC 

w/c17 Publication of  
• Second Strategic energy 

Review 
• Communication on financing 

of low carbon technologies 
• Green Paper on Trans-

European Networks for 
Energy 

• ? update of energy 
efficiency actin plan 

17 EP Plenary vote on CAP Health 
Check 

19 EP Pleanry vote on public 
procurement in defence field 

21 - 22 Public Procurement Seminar: 
European Defence Procurement, 
Maastricht, the Netherlands 
(EIPA) 

24 – 25 Fisheries & Agriculture Council 
25 Panel discussion on low carbon 

and sustainable energy with 
Jim Mather MSP, SG 
Enterprise Minister, Scotland 
House 

27 – 28  Justice Council  
28 Extraordinary Agriculture 

Council, scheduled by French 
Presidency for informal 
discussion of long term 
agriculture reform 

 
 
 
 
 
 
 
 
 

 
 
 
 
December 2008 
  
1 EU – China summit 
1 – 12 Climate Change Conference 

Poznan, Poland 
1 – 2 Competitiveness Council 
4 – 5  Environment Council 
11 – 12 Winter Heads of Government 

Council  
17 – 19 Agriculture & Fisheries Council 
31 Green Paper on Food Quality, 

closing date  
  
  
  
  
  
  
  
  
  
 
 
 

  
  
  
  
  
  
  
 
  

http://www.eipa.eu/en/activities/show/&tid=2315
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European and External Relations Committee 
 

18th Meeting, 2008 (Session 3), Tuesday, 18 November 2008 
 

Handling EU obligations in Scotland 
Scottish Government draft guidance 

 
Background 

1. At its meeting on 11 March 2008, the Committee took evidence from 
the Minister for Europe, External Affairs and Culture as part of the 
Committee‘s inquiry into the transposition of EU directives. The Minister 
indicated that the Scottish Government had undertaken a review of its 
internal transposition procedures and had assessed whether they were “fit 
for purpose”. The Minister reported that she had found that the two main 
problems were a “lack of clear internal processes and a lack of transparency 
in our processes.” (O.R Col 476).  

2. The Minister indicated that she intended to rectify both problems by 
developing new procedures. She also indicated that the Scottish 
Government would “carefully consider the findings of this committee’s 
inquiry and consider incorporating into our procedures any relevant 
recommendations that you make” (O.R Col 477) The Committee’s Report on 
an inquiry into the transposition of EU directives1 was published on 2 May 
2008. 

3. The Scottish Government has now produced its draft guidance on 
Handling EU obligations in Scotland. The draft guidance and the Minister’s 
covering letter is attached at Annexe A. Members will note that the Minister 
would welcome the Committee’s comments on the draft by 31 December 
2008.  

4. By way of background the Scottish Government’s response to the 
Committee’s report and subsequent response are attached at Annexe B. 

5. The purpose of this paper is to consider the key issues that the 
Committee may wish to raise in its response to the Scottish Government. 

Issues arising 

6. The Committee may wish to welcome the Scottish Government’s 
guidance which addresses many of the recommendations made by the 
Committee in its report. In particular, the Committee recommended that the 
Scottish Government’s transposition guidance should explicitly recognise 
the importance of early engagement in the process and the direct 
connection with effective implementation. This is stated in the new draft 
guidance on page 11. The Committee also recommended that the 
transposition guidance should recognise the importance of early stakeholder 

                                            
1 http://www.scottish.parliament.uk/s3/committees/europe/reports-08/eur08-01.htm

http://www.scottish.parliament.uk/s3/committees/europe/reports-08/eur08-01.htm
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engagement and emphasised that this engagement should start during the 
EU policy development stage. This is stated in the draft guidance on page 7.  

7. Finally, a key recommendation from the Committee was that the 
Scottish Government, on being notified of each obligation to implement EU 
legislation, should formally notify the Scottish Parliament through the 
submission of a transposition plan.  Members will note that page 18 of the 
new guidance specifies that each project team should “draw up an 
implementation plan which can then be supplied to the Scottish Parliament 
and key external partners at an early stage and wherever appropriate 
thereafter.” The guidance states that an initial version should be submitted 
to the relevant subject committee no later than 8 weeks following the 
publication of an obligation. A draft implementation plan template is set out 
in Annex B of the guidance. 

8. In her letter to the Committee, the Minister sets out further examples of 
where the Committee’s recommendations have been addressed.  

9. While welcoming the guidance, the Committee may wish to raise a 
number of additional points set out below. 

Engagement with the Scottish Parliament 

10. The Committee will be aware that a key recommendation from its 
report was that the draft guidance should set out explicitly how the Scottish 
Government intends to engage with the Scottish Parliament throughout the 
legislative process. In particular, the Committee emphasised that there was 
a clear need for greater transparency of the Scottish Government’s role 
throughout the EU legislative process including at transposition stage, with 
specific recognition of the corresponding scrutiny function of the Scottish 
Parliament.  

11. In her covering letter the Minister highlights the references to the role 
of the Scottish Parliament contained in the draft guidance. While the 
Committee may wish to welcome these references it may wish to emphasise 
that the Committee will continue to seek to develop its scrutiny of the 
Scottish Government on EU issues particularly at pre-legislative stage.  

Our approach to EU obligations (page 7) 

12. Under this heading the Scottish Government indicates that it will 
engage proactively and constructively in the EU law making process and 
indicates that this will include “responding to Commission policy proposals, 
influencing and shaping Commission legislative proposals of interest to 
Scotland.” The Committee may wish stress that this engagement should 
include influencing and shaping Commission policy proposals and not 
simply when they take legislative form.  While this point is, in fact, 
recognised on page 12 of the draft guidance the Committee may consider 
that this should also be explicitly stated on page 7.  

Scottish Government EU political objectives and current priorities (page 12) 
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13. On page 12 of the draft guidance reference is made to the Scottish 
Government’s EU priorities. The guidance states that officials “should give 
consideration to whether the Commission’s policy proposal could be listed 
as either a long term political objective or a current priority”.  The Committee 
may wish to seek clarification from the Minister on whether guidance will be 
provided to officials on how to identify whether a proposal should be an EU 
priority.  

EU legislation and the Scotland Act (page 19) 

14. Page 19 of the guidance addresses those cases where it might be 
appropriate for the UK to legislate on Scotland’s behalf under section 57(1) 
of the Scotland Act. While the Committee may wish to welcome the explicit 
reference to section 57(1) the Committee may wish to see further detail on 
how this decision is reached. Members will recall that the Committee’s 
report recommended that “the Scottish Government guidance should 
incorporate criteria by which the Scottish Government will decide in each 
case whether to transpose alone or whether to elect to rely on section 
57(1).”  

15. The Committee’s report also expressed concerns about the 
subsequent role of the Scottish Government in those cases where it had 
elected to rely on section 57(1) and recommended that the Scottish 
Government “set out clearly the role of the Scottish Government in those 
cases where transposition takes place on a UK-wide basis”. The Committee 
may therefore wish to recommend that the guidance expands on the advice 
currently provided on this issue and clarify, for example, whether in such 
cases an implementation plan will be regularly updated and provided to the 
relevant subject committee setting out the Scottish Government’s proposed 
engagement with Scottish stakeholders.  

Transposition notes (page 24 and page 31) 

16. In its report, the Committee considered the provision of transposition 
notes which are intended to show how each article of a Directive has been 
“transposed” into the relevant domestic legislation. The Committee noted 
that the UK Transposition Guide: how to implement European directives 
effectively2 contains an Annexe setting out detailed guidance on the 
provision of transposition notes and their content. The Committee 
recommended that the Scottish Government should provide detailed 
guidance on the provision of transposition notes. 

17. The Committee also agreed to consult with the Subordinate Legislation 
Committee (SLC) on the provision of transposition notes; in particular: 

• The extent to which transposition notes are provided; 

• Whether they are consistent in content in terms of detail; and 

                                            
2 http://www.berr.gov.uk/files/file44371.pdf

http://www.berr.gov.uk/files/file44371.pdf
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• Whether they provide clear guidance on the meaning of directives. 

18. The response from the SLC can be found at Annexe C. The 
Committee will note that the SLC confirms that the Scottish Government has 
only committed to provide transposition notes in relation to directives and, 
therefore, not in respect of decisions and regulations. The SLC estimates 
that transposition notes are received in respect of around 30% of 
instruments related to the implementation of European measures. This 
figure includes decisions, regulations and directives. The Committee will 
note that the SLC refers to guidance in relation to decisions and regulations. 

19. The SLC further indicates that while the overall approach to 
transposition notes is relatively consistent, there appears to be no standard 
form of transposition note and some contain a greater level of detail than 
others.  

20. The Committee may consider that the Scottish Government’s draft 
guidance could provide greater detail on the provision of transposition notes, 
including their purpose and content, in line with that provided in the UK 
Transposition Guide.  

Recommendations 

21. The Committee is asked to consider the above points and agree to: 

• Welcome the Scottish Government’s draft guidance on Handling 
EU obligations in Scotland; and 

• Raise the specific points set out above in its response to the 
Scottish Government. 

 

Committee Clerk 
November 2008 
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Text of letter from the Minister for Europe, Culture and External Affairs 
to the Convener dated 6 June 2008 
 
In my letter of 20 May 2008, I advised you that I was in the process of 
considering the findings of the Committee’s inquiry into the transposition of 
EU Directives, and pledged to provide a response to those in due course.  
This letter now sets out my response to the Committee’s findings. 
  
For information, you will wish to be aware that I hope to put the draft EU 
obligations handling guidance out to formal consultation in the autumn of this 
year.  I believe that the Committee will see the substance of much of these 
recommendations included within, and look forward to receiving additional 
comments on the content of the draft. 
 
Inquiry Recommendations and Scottish Government response 
 
The Committee recommends that the Scottish Government’s transposition 
guidance should explicitly recognise the importance of early engagement and 
the direct connection with effective implementation. 
 
• I agree with the Committee on the importance of early engagement in the 

process and the need for direct engagement with the EU.  The draft Action 
Plan on European Engagement emphasises our commitment to engaging 
proactively and constructively in the EU law process, which includes 
actively tracking new and existing policy proposals of relevance to 
Scotland’s interests and engaging directly with the EU institutions where 
appropriate.  Within the draft EU obligations guidance, we are considering 
how best to frame advice on the Scottish Government’s role in developing 
EU legislation.  Within the framework of discussions on the draft Action 
Plan with stakeholders, we are also discussing how to maximise Scottish 
influence through adopting a ‘Team Scotland’ approach to early 
engagement with the EU institutions. 

  
The Committee recommends that the Scottish Government should continue to 
develop the presentation of its EU priorities to the Parliament to include a 
detailed summary of the early engagement it has undertaken in relation to its 
EU priorities and political objectives. 
 
• I agree with the Committee’s recommendation that the presentation of the 

Government’s EU priorities to the Parliament should continue to develop 
and have asked officials to work closely with the Committee Clerks to take 
this forward.  We will give consideration to how information on 
engagement undertaken by the Scottish Government can be usefully 
presented to the Committee. 

  
The Committee recommends that the Scottish Government considers the use 
of secondments to the EU institutions as one method for promoting Scottish 
interests at EU policy development stage. 
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• I agree that secondments to the EU are a vital part of ensuring a Scottish 
presence in Europe and promoting Scotland’s interests.  The Scottish 
Government does currently operate an interchange system which 
encourages staff to work within the EU institutions.  We will give further 
consideration as to how we can maximise the benefits from such 
secondments, both in terms of exerting influence in Brussels and making 
best use of the expertise they have gained on their return to the Scottish 
Government. 

 
The Committee recommends that the Scottish Government’s transposition 
guidance should explicitly recognise the importance of early stakeholder 
engagement and emphasise that this engagement should start during the EU 
policy development stage; and the Committee recommends that the Scottish 
Government procedures recognise the clear role for the Government in co-
ordinating the activities of stakeholder groups in promoting Scottish interests 
during EU policy development stage. 
 
• I agree that strong, coordinated stakeholder engagement throughout the 

process is vital; this will ensure that any Scottish-specific concerns within 
draft legislative proposals are identified sufficiently early in the process for 
them to be addressed effectively.  The ‘Team Scotland’ approach in the 
draft Action Plan will provide a more systematic framework for such 
engagement, something which we will elaborate on in the draft guidance. 

 
The Committee recommends that the Scottish Government should consider 
the development of durable social partnerships in order to facilitate 
stakeholder engagement throughout the EU legislative process. 
 
• We believe that durable social partnerships already exist within Scotland 

insofar as the Scottish Government works closely with stakeholders to 
develop and implement policies and legislation.  We are currently 
reviewing the methods by which we engage with stakeholders. 

 
The Committee recommends that the Scottish Government should consider 
the creation of Strategic Advisory Bodies involving “civil society” as developed 
by the Flemish Government to assist during the EU legislative process. 
 
• We do not intend to create Strategic Advisory Bodies to look at EU 

legislation.  The Scottish Government may bring together groups of 
stakeholders to consider EU policy and legislative proposals where 
appropriate; we believe this to be a more flexible and cost-effective 
approach in an environment where proposals are being developed that 
may affect a broad variety of interests. 

 
The Committee recommends that the guidance should emphasise 
consideration of the purpose of the directive and what could be achieved for 
Scotland, preferably in close liaison with relevant stakeholders. 
 
• Within the guidance, we are considering how best to emphasise the need 

for officials to give full consideration to all the relevant issues at an early 
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stage and throughout the process, including consideration of the purpose 
of a directive and what could be achieved for Scotland. 

 
The Committee recommends that the Scottish Government should consider 
providing a single point of contact that could supply information on 
forthcoming directives and the likely timetable for transposition. 
 
• I do not think a central point of contact for implementation would be useful.  

Such a unit could not maintain a sufficient level of expertise in terms of the 
broad range of EU policy areas, nor would it have the extensive network of 
contacts with interested parties that policy leads have.  It will be more 
useful to ensure that all policy areas of the Government take the correct 
approach towards handling EU obligations.  Officials in Europe Division act 
as a central point of contact on matters of overall coordination in relation to 
EU obligations, and they are more than happy to assist stakeholders who 
are looking for advice in this area or direct them to the appropriate source.  
They can be contacted on 0131 244 0706 or emailed at 
eulegislation@scotland.gsi.gov.uk. 

 
The Committee recommends that the Scottish Government guidance should 
set out explicitly how it intends to engage with the Scottish Parliament 
throughout the EU legislative process, including at transposition stage. 
 
• I believe it is important that Government and Parliament work closely 

together at the earliest possible stage in the formulation of EU law and that 
we carry that through to  its subsequent transposition.  The subsidiarity 
mechanism within the Lisbon Treaty will also offer a route for the 
Parliament to become involved in consideration at an early stage, and we 
are keen to support the Parliament in its role. 

 
The Committee recommends that the Scottish Government, on being notified 
of each obligation to implement EU legislation, should formally notify the 
Scottish Parliament through the submission of a transposition plan which 
should include a summary of any specific Scottish interests to be addressed 
during the transposition process; the Scottish Government’s plans for 
consultation with stakeholders during the transposition process; the Scottish 
Government’s plans for engagement with the parliament during the 
transposition process; an indication of whether the Scottish Government 
intends to use section 57(1) and the reasons why; whether primary or 
secondary legislation will be used for transposition; and the likely timetable for 
transposition. 
 
• We will consider introducing a requirement internally to provide such a 

plan.  In the event we decide to adopt this approach, a prospective 
template will be included in the draft guidance. 

 
The Committee recommends that the Scottish Government guidance should 
incorporate criteria by which the Scottish Government will decide in each case 
whether to transpose alone or whether to elect to rely on section 57(1); and 
the Committee recommends that the guidance should set out clearly the role 

mailto:eulegislation@scotland.gsi.gov.uk
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of the Scottish Government in those cases where transposition takes place on 
a UK-wide basis and how it intends to ensure that Scottish interests are still 
effectively represented. 
 
• Directives are implemented under Section 57(1) where this is in Scotland’s 

best interests.  Such an approach is considered on a case by case basis, 
but is generally the preferred option only where there is a complex mixture 
of reserved and devolved policy areas which are not easily separated.  
The standard presumption in this Government will be against the use of 
these provisions, unless they deliver a significant benefit to Scotland.  
Within the guidance, we are considering how best to provide advice for 
officials on this. 

 
The Committee recommends that the Scottish Government guidance should 
provide detailed guidance on the provision of transposition notes. 
 
• We are considering how best to include advice within the guidance on the 

provision of transposition notes. 
 
The Committee recommends that the guidance should explicitly recognise 
that early stakeholder engagement can address legitimate concerns about 
“gold plating” and “under plating”.  
 
• As the Action Plan makes clear, we are committed to ensuring that the 

implementation of any EU obligation places the least possible regulatory 
burden on Scottish businesses and stakeholders.  I believe that 
stakeholders can and do play a key role in ensuring high quality 
implementation.  Within the draft guidance, we will consider how best to 
emphasise the message contained within the Action Plan. 

 
The Committee recommends that the guidance should address specifically 
those cases where the Scottish Government considers that the directive 
provides scope for a “Scottish solution” and the process that will be followed 
by the Scottish Government in such cases. 
 
• We are considering how best to set out within the guidance advice on 

when a separate Scottish policy approach would be appropriate. 
 
The Committee recommends that the guidance should provide for regular 
review and evaluation of transposing legislation, including the role of 
regulators. 
 
• We are considering how best to include information within the guidance on 

our approach to post-monitoring of implementation. 
 
 
 
 
 



EU/S3/08/18/3 
Annexe B 

I hope you find this response useful.  The work of this Inquiry has proved very 
helpful to the Government in the development of its revised handling of EU 
obligations. 
 
Text of follow-up response from the Minister for Europe, Culture and 
External Affairs to the Convener dated 24 July 2008 
 
Thank you for your letter of 27 June 2008 which sought clarification on some 
aspects of my response to the recommendations of your inquiry into the 
transposition of EU Directives.  I have addressed your points in this response. 
 
While the Scottish Government indicates that it is important that the 
Government and Parliament work closely together, the response does not 
confirm that the new guidance will set out explicitly how the Scottish 
Government intends to engage with the Scottish Parliament throughout the 
EU legislative process including at transposition stage, as recommended by 
the Committee. 
 
• I can confirm that the draft guidance will contain guidelines for officials on 

how they should engage with the Parliament throughout the EU legislative 
process. 
 

While the Scottish Government indicates that it will consider producing 
internally a transposition plan, it is not clear whether the Scottish Government 
on being notified of each obligation to implement EU legislation, will provide a 
transposition plan as a method of formally notifying the Scottish Parliament, 
as recommended by the Committee. 
 
• It is my intention that transposition plans be made available to the Scottish 

Parliament.  They will be updated regularly and will thus serve as a vehicle 
for keeping Parliament and key stakeholders informed of progress. 

 
Finally, while the Scottish Government indicates that it is currently considering 
its advice for officials on the use of section 57(1) it is not clear whether the 
draft guidance will set out the role of the Scottish Government in those cases 
where transposition takes place on a UK-wide basis and how it intends to 
ensure that Scottish interests are still effectively represented, as 
recommended by the Committee. 
 
• I have noted the Committee’s interest in this area and will take it into 

account in preparing the guidance. 
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TEXT OF LETTER TO THE CONVENER FROM THE SUBORDINATE 
LEGISLATION COMMITTEE DATED 26 JUNE 2008 
 
 
PROVISION OF TRANSPOSITION NOTES 
 
Thank you for your letter of 13 May and for drawing our attention to your 
report on your inquiry into the transposition of EU directives. 
 
We were very interested to see the conclusions you reached following your 
inquiry, given our own role in the scrutiny process, and note that you have 
asked for our comments on three specific issues relating to the provision of 
transposition notes.   
 
If I might respond to the three issues you raised in turn. 
 
The extent to which Transposition Notes are provided 
 
The Committee understands that the Scottish Government has agreed to 
provide transposition notes in relation to Directives only. It will not provide a 
transposition note where it considers that the value of doing so would be 
disproportionate to the effort required.  The Scottish Government therefore 
does not provide transposition notes as standard in relation to European 
Regulations and Decisions.  The Committee has not conducted an empirical 
study of the number of transposition notes provided this parliamentary year, 
however it would estimate that it receives such a note in relation to around 
30% of instruments related to the implementation of European measures. 
 
The Committee notes that Regulations are of direct effect. Therefore the 
obligation imposed on member States is to provide for effective enforcement 
of such measures and not to transpose them into domestic law. However, in 
some cases specific enforcement mechanisms are required by the Regulation 
and the Committee would find it useful for the Government to confirm and 
identify how such provision has been made. One example is Article 31 of 
Commission Regulation EC 1975/2006 on control procedures and cross-
compliance in respect of rural development support measures. This requires a 
reduction in payment to be made where the amount claimed as due exceeds 
the eligible amount by more than 3%. Specific enforcement measures which 
enable this provision to be given effect to and ensure that deductions respect 
that requirement are found in regulation 16 of the Rural Development 
Contracts (Land Managers Options) (Scotland) Regulations 2008 (SSI 
2008/159). 
 
Decisions often require urgent action, for example the recent series of 
decisions in relation to European control measures on exports and movement 
restrictions as a result of the foot and mouth outbreak. The Committee 
recognises the interest of all parties in easing the regulatory burden on 
industry and individuals as quickly as possible. The legislative measures 
required can be very complex and all require parliamentary scrutiny even if 
they are superseded before that scrutiny is complete. The Committee 
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understands its role to include assessing whether the Scottish Ministers are 
acting in compliance with Community law given the limitations on executive 
competence set out in section 57(2) of the Scotland Act 1998. This is not a 
straightforward task given the limitation on the time available for scrutiny as 
identified in the Report. The Committee therefore relies to a large extent on 
information provided by the Government to explain the way in which it delivers 
Community law measures for Scotland. 
 
Clearly there is a balance to be struck between, on  the one hand,  the 
additional work required in providing an explanation to Parliament as to how 
effect is being given to the Decision, and on the other hand,  preparing and 
bringing forward amending legislation as quickly as possible. However, the 
Committee considers that it would assist the scrutiny process and provide 
greater transparency if the Government were to provide information to the 
Parliament as to the method of implementation in such cases. This would 
hopefully allow the scrutiny process to operate more smoothly and would be 
of benefit to all interested parties. 
 
Also the Committee has observed that in relation to framework directives (for 
example the Water Framework Directive 200/60/EC) which result in multiple 
implementation measures under a transposition framework, an explanation of 
the manner in which implementation measures contribute to achieving overall 
compliance with the Directive is not always given. Again the Committee 
considers that such an explanation would be helpful to the Parliament in 
scrutinising legislation to ensure that the Scottish Government is giving full 
and timeous effect to its obligations to deliver Community law in relation to 
devolved matters. In one recent example a very brief explanation that this was 
one strand of wider provision being made elsewhere to deliver the 
requirements of the Public Participation Directive was helpful in understanding 
the limited scope of the current measure (see the Electricity Works 
(Environmental Assessment) (Scotland) Amendment Regulations 2008 (SSI 
2008/246)).  
 
Whether transposition notes are consistent in content in terms of detail 
 
There appears to be no standard form of transposition note and some contain 
a greater level of detail than others. However, the overall approach is 
relatively consistent. The notes seek to identify those provisions in the 
Directive which require transposition through subordinate legislation and to 
identify the corresponding provisions in the domestic instrument. Examples of 
this approach can be seen in relation to the Infant Formula and Follow-on 
Formula (Scotland) Regulations 2007 (SSI 2007/549) and the Products of 
Animal Origin (Disease Control) (Scotland) Order 2008 (SSI 2008/158). 
 
There may also be cases where a regime is established in order to deliver a 
more general requirement. In such cases the transposition note may not 
identify particular provision but may provide a general explanation of how the 
requirements of the Directive are delivered. An example of such a note can be 
found in relation to the Plant Health Fees (Scotland) Regulations 2008 (SSI 
2008/153). 
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Whether transposition notes provide clear guidance on the meaning of 
directives 
 
Transposition notes do not provide guidance on the meaning of directives. 
Nor do they generally explain their effect. As noted above, the standard form 
of transposition note simply identifies those provisions which are to be 
transposed and the corresponding domestic measure. They are in the form of 
a “checklist” as opposed to an interpretative tool. 
 
The Committee understands that it is not appropriate for member States to 
provide for the interpretation of European measures in transposing legislation. 
Accordingly, it would similarly be inappropriate for any such guidance or 
interpretation to be provided in the transposition note.  

General 

As mentioned above, the limited timescales in which we have to scrutinise 
regulations is an issue of concern to us. We agree with your recommendation 
therefore that there should be early engagement between the Government 
and the Parliament in this process. We also agree that this should be 
recognised in the Scottish Government’s new transposition procedures.  

We welcome the Government’s commitment that new guidance will address 
how, and at what stage, it wishes to work with the Parliament. We will also be 
interested to see the outcomes of the Government’s proposed consultation 
this summer on Scotland-specific guidance on transposition procedures, and 
in light of that, whether there are any issues specific to our remit that we may 
wish to consider further. 
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At my appearance before the Committee on 11 March to discuss your inquiry into the
transposition of EU Directives, I said that I would be bringing forward Scottish-specific
guidance that would introduce revised procedures for handling EU law in Scotland. I now
have pleasure in presenting to the Committee an advance draft of the document "Handling
EU Obligations in Scotland" developed for this purpose. I would welcome comment from the
Committee on the content of the draft.

In the context of the Committee's inquiry, I believe that the draft guidance fulfils the relevant
recommendations made in the report published on 2 May. I have restated the relevant
recommendations below and explained how I believe the guidance fulfils them. I hope the
Committee finds this commentary helpful in considering the draft.

Implementation of Inquiry Recommendations

1. The Committee recommends that the Scottish Government's transposition guidance
should explicitly recognise the importance of early engagement and the direct connection
with effective implementation .

• The guidance emphasises the importance of early engagement and the direct connection
with effective implementation (page 11).

2. The Committee recommends that the Scottish Government's transposition guidance
should explicitly recognise the importance of early stakeholder engagement and emphasise
that this engagement should start during the EU policy development stage; and the
Committee recommends that the Scottish Government procedures recognise the clear role
for the Government in co-ordinating the activities of stakeholder groups in promoting Scottish
interests during EU policy development stage.
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• The guidance recognises the importance of engagement with partners, clearly stating the
Scottish Government's 'Team Scotland' approach to EU policy development (page 7) and
emphasises that engagement should start during the EU policy development stage (page
13).

3. The Committee recommends that the guidance should emphasise consideration of
the purpose of the directive and what could be achieved for Scotland, preferably in close
liaison with relevant stakeholders.

• The guidance advises in detail how to consider the purpose of the directive and what
could be achieved for Scotland (page 21 ).

4. The Committee recommends that the Scottish Government guidance should set out
explicitly how it intends to engage with the Scottish Parliament throughout the EU legislative
process, including at transposition stage.

• The Scottish Parliament is a key partner, and all references to partners throughout the
document should be taken to include it. In addition the guidance specifically refers to
engagement with the Scottish Parliament throughout (pages 7, 13, 18, 22-24, 30, 34).

5. The Committee recommends that the Scottish Government, on being notified of each
obligation to implement EU legislation, should formally notify the Scottish Parliament through
the submission of a transposition plan which should include a summary of any specific
Scottish interests to be addressed during the transposition process; the Scottish
Government's plans for consultation with stakeholders during the transposition process; the
Scottish Government's plans for engagement with the parliament during the transposition
process; an indication of whether the Scottish Government intends to use section 57(1) and
the reasons why; whether primary or secondary legislation will be used for transposition; and
the likely timetable for transposition.

• The guidance introduces the requirement to provide this information in the form of an
implementation plan. A model of the plan is provided (page 31) with advice on
completing it (page 18).

6. The Committee recommends that the Scottish Government guidance should
incorporate criteria by which the Scottish Government will decide in each case whether to
transpose alone or whether to elect to rely on section 57(1); and the Committee
recommends that the guidance should set out clearly the role of the Scottish Government in
those cases where transposition takes place on a UK-wide basis and how it intends to
ensure that Scottish interests are still effectively represented .

• The guidance provides advice on the relevant issues to consider when deciding whether
to transpose in Scotland or to utilise Section 57(1) of the Scotland Act (page 19). The
advice makes it clear that the Scottish Government will continue to be involved in the
process even when the UK is transposing on Scotland's behalf.

7. The Committee recommends that the Scottish Government guidance should provide
detailed guidance on the provision of transposition notes .

• A standard style of transposition note is included in the model implementation plan (page
31).
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8. The Committee recommends that the guidance should explicitly recognise that early
stakeholder engagement can address legitimate concerns about "gold plating" and "under
plating".

• The guidance stresses that partner engagement at the implementation stage can address
concerns about over or under-implementation (page 20).

9. The Committee recommends that the guidance should address specifically those
cases where the Scottish Government considers that the directive provides scope for a
"Scottish solution" and the process that will be followed by the Scottish Government in such
cases.

• The guidance provides advice on issues to consider when deciding whether to adopt a
separate Scottish approach to implementation (page 20).

10. The Committee recommends that the guidance should provide for regular review and
evaluation of transposing legislation, including the role of regulators.

• The guidance provides advice on post-monitoring implementation (page 26).

In addition to the Committee, I will provide advance copies of the draft to Scottish MEPs, the
remaining membership of EMILE, CoSLA and the UK Government. The draft guidance will
be published more widely at the end of September, inviting comment from those with an
interest by the end of the year. I would therefore be grateful if your comments on the draft
could be provided no later than 31 December 2008.

I would be happy for my officials to talk to those in the Parliament with an interest about the
document and answer any questions they may have. If this would be of use, please contact
Trevor Owen on 0131 2440706 (or at Trevor.Owen@scotland.qsLqov.uk) to discuss further
and arrange a suitable time.

LINDA FABIANI
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FOREWORD 
 
Europe and the European Union have never been more 
important to Scotland, and therefore to this Government.  It is 
vital that we take every opportunity to engage effectively with 
the EU in the process of standing up for Scotland’s interests and 
positioning ourselves as an equal partner in Europe.  This 
Government is committed to getting the very best for Scotland 
in Europe, and this guide for officials within the Scottish 
Government, which I am delighted to introduce, clearly sets out 
how we will work to achieve that goal. 
 

In the Scottish Government’s Action Plan for European Engagement1, published in [     
], I set out the manner in which this Government intends to engage with the 
European Union in order to contribute to our purpose of creating a more successful 
country, with opportunities for all of Scotland to flourish through increasing 
sustainable economic growth.  A key aspect of the Action Plan is greater Scottish 
involvement in the EU legislative process, something we pledged to deliver on 
when we entered Government.  This guide is intended to act as a framework for 
Scottish Government officials involved in the EU legislative process throughout the 
various stages.  It also sets out for the benefit of Parliament and our key partners 
the standards that Ministers expect as we fulfil our EU obligations and meet the 
expectations of those affected by the implementing legislation. 
 
I believe it is vital that we promote the ‘Team Scotland’ approach to engaging with 
Europe, with officials, regulators and partners working together from the very 
beginning of the process to influence EU thinking and ensure that Scottish-specific 
interests are taken into account in new EU laws so that they deliver significant 
benefits to the Scottish people.  It is of fundamental importance that we work 
closely together during the implementation stage to ensure that Scottish solutions 
are delivered to solve Scottish problems and to avoid creating unnecessary 
burdens.. 
 
I hope this guide will assist Scottish Government officials and others with an 
interest in dealing with EU obligations.  I believe it clearly demonstrates this 
Government’s  determination to stand up for Scotland in Europe. 

 
LINDA FABIANI 
Minister for Europe, External Affairs and Culture 

                                                 
1 http://www.scotland.gov.uk/Topics/Government/International-Relations/Europe/EuropeanStrategy 
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INTRODUCTION 
 
“The development of EU law is of great importance to the Scottish people. It 
has a major impact on our day-to-day lives... it is therefore vital that the 
public have confidence that the Scottish Government's process of 
transposing EU law is transparent and robust…” 

  
Linda Fabiani to the Europe and External Relations Committee of the Scottish Parliament 

(11 March 2008) 
 
Purpose 
 
This document is intended to act as a guide for Scottish Government officials 
involved in the development, negotiation, implementation and monitoring of EU 
obligations.  It sets out the Scottish Government’s strengthened approach towards 
handling EU obligations and provides guidance on issues that officials should 
consider throughout the various stages of the process.  It is also intended to bring 
clarity and transparency to the Scottish Government’s processes for the benefit of 
the Parliament, other partners and all those with an interest.   
 
The manner in which the Scottish Government handles EU obligations is significant 
in the wider context of our purpose of delivering sustainable economic growth 
and our 5 strategic objectives of making Scotland wealthier & fairer, healthier, 
smarter, safer & stronger, and greener2.  EU law impacts on all of these and can 
make a substantial contribution to delivering on key performance indicators.  For 
example, engagement at the European level on environmental policy issues is an 
increasingly important aspect of achieving our Greener objective, and the same 
applies in terms of Justice, Security and Home Affairs for our Safer and Stronger 
Objective. 
 
It is important that officials are fully engaged in the process as Ministers and the 
Parliament rightly take a close interest in this area of work.  The Cabinet Sub-
Committee on Legislation, chaired by the Deputy First Minister, considers regular 
progress reports on the handling of EU obligations and the Europe and External 
Relations Committee3 of the Scottish Parliament scrutinise the Government closely 
in respect of its ongoing EU work. 
 
What is EU law? 
 
EU Law4 is the unique legal system which operates alongside the laws of member 
states of the EU.  It has direct effect within the legal system of member states, and, 
in order for it to have effect across the EU, supersedes national law in many areas.  
It is created by the various EU institutions through a number of procedures, before 
being published for the benefit of member states, who may be required to transpose 
it into their national law or at the very least set up administrative arrangements to see 
that it is adhered to.  Failure to correctly apply, adhere to or transpose EU law can 
                                                 
2 http://www.scotland.gov.uk/About/purposestratobjs 
3 http://www.scottish.parliament.uk/s3/committees/europe/index.htm 
4 Note that the legal term is strictly speaking ‘Community Law’. 
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lead to legal action from the European Commission (or stakeholders within the 
member state), and following infraction proceedings a ruling or even a fine by the 
European Court of Justice.  EU law can take the form of Regulations, Directives or 
Decisions5 and all may potentially require some kind of action in order to ensure 
compliance. 
 
Scotland in Europe 
 
The Scottish Government’s draft Action Plan on European Engagement was 
published on [     ], and sets out the actions the Government will take during its time 
in office to provide Scotland with a strong voice to capitalise on the economic, 
political, cultural and promotional opportunities that Europe offers.  It sets out how 
the Government will promote Scotland in Europe as a nation that is confident in its 
identity – distinctive, outward focused and tolerant – with much to offer the rest of 
Europe. 
 
The Scottish Government’s European actions will focus on the 3 aims set out in our 
International Framework: 
 

• To create the conditions for talented people to live, learn, work and remain in 
Scotland, so that Scottish population growth matches the EU average. 

• To bring a sharp economic growth focus to the promotion of Scotland abroad, 
so that the Scottish GDP growth matches the UK’s by 2011. 

• To manage Scotland’s reputation as a distinctive global entity, an independent 
minded and responsible nation at home and abroad and confident of its place 
in the world. 

 
More specifically, the Government’s objectives in Europe are: 
 

• To “strengthen Scotland’s voice in Europe” in representing Scotland’s key 
interests. 

• To highlight what Scotland has to contribute to Europe with our wealth of 
expertise and experience in agricultural, fisheries and environmental policies 
in particular, our strengths in financial services, food & drink, tourism as well 
as our great natural resources. 

• To focus Government effort and engagement in the EU on our “Long-term EU 
Political Objectives6 and Current EU Priorities7”. 

 
The Action Plan commits the Government to a greater level of engagement with EU 
institutions with a focus on Scottish Ministers taking a proactive role.  Furthermore, 
the Government wishes to encourage a ‘Team Scotland’ approach to Europe with 
the Government, Parliament, key EU players and partners working together to 
engage with Europe in a co-ordinated manner and delivering strong, consistent 
targeted messages that strengthen Scotland’s voice in Europe. 
 
 

                                                 
5 Refer to Glossary (Pages 32-33) for full definitions. 
6 www.scotland.gov.uk/Topics/Government/International-Relations/Europe/EuropeanStrategy/EU-Objectives 
7 www.scotland.gov.uk/Topics/Government/International-Relations/Europe/EuropeanStrategy/EU-Priorities 
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Scotland’s role in EU Law 
 
The UK is currently the member state through which Scotland participates in the EU. 
Responsibility in relation to implementing EU obligations was transferred to Scottish 
Ministers under Section 53(2)(a) of the Scotland Act specifically in relation to areas 
within devolved competence.   
 
In general, it is for Ministers of the Scottish Government to implement any EU 
obligations arising within the devolved competence.  As the member state, the UK 
retains overall responsibility for the negotiation and development of EU legislative 
proposals.  However, the Concordat on Co-ordination of European Union Policy 
Issues (CM5240: Memorandum of Understanding8 between the UK and the 
devolved administrations) makes it clear that the UK must involve the Scottish 
Government as fully as possible in decision making on EU matters where they affect 
devolved areas.  Scottish Ministers and their officials are entitled to take a full 
and ongoing role in the processes of policy formulation, negotiation and 
implementation of EU law where it impacts on devolved responsibilities. 

                                                

 
Our approach to EU Obligations 
 
• The Scottish Government will engage proactively and constructively in the EU 

law making process.  This will include responding to Commission policy 
proposals, influencing and shaping Commission legislative proposals of interest 
to Scotland and active engagement with the UK Government and Parliament and 
EU Institutions, where necessary, throughout the negotiating process up to the 
implementation of the finalised EU obligation into Scots law. 

• The Scottish Government is committed to ensuring that the implementation of 
any EU obligation delivers the maximum benefit for the people of Scotland 
whilst ensuring that the least possible regulatory burden is placed on 
Scottish businesses and stakeholders. 

• The Scottish Government will seek to engage fully with partners and 
stakeholders during the legislative process in a coordinated ‘Team 
Scotland’ approach, ensuring that their expertise, knowledge and experience is 
reflected in the development of the proposal and its subsequent implementation 
into Scots law. 

• The Scottish Government will implement all EU obligations that fall within the 
devolved competence, and will ensure that Scottish-specific interests are 
accounted for throughout the implementation process. 

• Where appropriate, the Scottish Government will monitor and review 
developments post-implementation in order to ensure that the obligation has 
the correct effect and is not imposing an undue burden upon partners. 

 
Throughout the process, the Scottish Government will work closely with the Scottish 
Parliament, the European Commission, the European Parliament, the UK 
Government and the devolved administrations in the development and 
implementation of EU obligations. 

 
8 http://www.justice.gov.uk/docs/odpm_dev_600629.pdf 
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WHO DOES WHAT? 
 
 
 
 
 
 

Directorate with policy responsibility 
• Works closely with Europe Division and SGEUO colleagues 
• Works to ensure the UK and Commission understands Scotland’s 

needs and objectives in policy areas on which the EU impacts 
• Responds to Commission proposals 
• Works with UK to develop negotiating lines 
• Attends EU meetings in Brussels and elsewhere if appropriate 
• Encourages Ministerial involvement and support where appropriate 
• Develops options for implementation, taking advice where needed 
• Instructs and supports legal advisers in SGLD on the policy and in 

developing implementing legislation 
• Post monitors effectiveness of implementation 
• Responds to and resolves allegations of infraction in a timely fashion 

Europe Division 
• Has overall responsibility for policy on handling EU obligations, and 

retains ownership of this guidance 
• Provides advice and support to policy officers on handling their EU 

obligations and shares good practice 
• Monitors progress on transposition and infractions and reports to 

Ministers and Parliament 
• Works to ensure EU-related processes within the Scottish 

Government and our approach to liaising with the UK are delivering 
effectively 

 

SGEUO (Scottish Government EU Office) 
• Monitors development of proposals and relays information on them 

to the appropriate officials 
• Provides advice and support on handling EU matters within Brussels 

during negotiations 
• Leads on developing relations with UKRep, the various EU institutions 

and other Brussels-based bodies to facilitate achievement of Scottish 
objectives 
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Legal Directorate (SGLD) 
• Provides legal advice to policy officials on implementation options 
• Advises on negotiations of EU proposals 
• Attends EU meetings in Brussels and elsewhere where appropriate 
• Drafts and develops implementing legislation 
• Advises and provides support on infraction issues 

EU Liaison Officers 
• Regularly monitor and circulate information on relevant EU policy 

developments and provide timely briefing on EU related policy 
matters to colleagues, senior management and Ministers where 
required 

• Raise awareness of general EU issues and the activities of the Scottish 
Government in Europe within their business areas, and highlight the 
increased profile of EU business across the office 

• Develop and maintain a constructive and communicative relationship 
with colleagues in Europe Division and SGEUO 

• Act as a contact point for EU issues within the Division 

Scottish Parliament 
• Considers and reports on 

proposals for EU legislation 
• Subject Committees approve 

legislation implementing EU 
obligations 

• Scrutinises Scottish 
Government progress on 
implementing EU obligations 

• Considers general EU issues  

Partners 
• Includes sectoral interests, the 

public, MSPs, MEPs, local 
authorities 

• Work with Scottish 
Government and other key 
partners to strengthen 
Scotland’s voice in Europe by 
adopting ‘Team Scotland’ 
approach 



 

EU LEGISLATION – ENGAGEMENT MAP 
 

European Legislative Process UK input (as member state) Scottish input 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  Commission develops 
proposal 

UK works to shape 
Commission proposal 

Scotland works to shape 
Commission Proposal 

Proposal adopted by the 
Commission 

First reading in the 
European Parliament 

First Reading in Council 
– Common Position 

EP Second 

Reading 

CoM Second 

Reading 

Conciliation 

Act adopted and 
published in EU Journal 

Commission conducts 
post-implementation 

review 

Assess impact and 
consider options 

Assess impact and 
consider options 

Develops negotiating 
position 

Inputs into UK lines, 
influences EU 

Negotiates desirable 
outcome for UK 

Develops project plan 
for transposition 

Considers options for 
implementation 

Lays implementing 
legislation (if required) 

Feeds into Commission’s 
review 

Works with UK and 
lobbies Commission and 
MEPs in support of lines 

Develops project plan 
for transposition 

Considers options for 
implementation 

Lays implementing 
legislation (if required) 

Post-monitors 
implementation 

Deals timeously with 
any infractions 
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CHAPTER 1: DEVELOPING EU LEGISLATION 
 
“The Committee recommends that the Scottish Government’s transposition 
guidance should explicitly recognise the importance of early engagement 
and the direct connection with effective implementation.” 
 

First recommendation of the Europe and External Relations Committee’s Inquiry into the 
transposition of EU Directives, published 2 May 2008. 

 
This chapter sets out the process of creating law in Europe, and how Scotland 
should contribute to the development of policy and legislative proposals.  The key 
message at this stage is early engagement.  The earlier you can get your views 
across, the better the chance of Scotland’s position being taken on board.  In  any 
case, being aware of all the relevant issues at this early stage will enable you to 
provide well-considered and reasoned options to your Minister about the approach 
that Scotland should take throughout the process.  It will also ensure that when you 
reach the stage of implementing an obligation into Scots law, there will be the best 
possible chance that the obligation reflects Scottish interests. 
 
Getting started 
 
It is necessary to remember that, under current constitutional arrangements, the UK 
is the member state and is the Scottish Government’s most important partner in 
making sure that EU law works for Scotland.  But the Memorandum of 
Understanding (CM5240) with the UK entitles us to take a full and ongoing role 
in EU work that impacts on devolved responsibilities.  You should make early 
contact with your UK counterpart in Whitehall.  It will also be useful to make contact 
(through SGEUO9) with the relevant desk officer within the UK’s Permanent 
Representation in Europe (UKRep)10, who will be responsible for leading on the 
negotiation of the legislation in Brussels.   
 
It may be useful to make contact with officials in the devolved administrations in 
Wales and Northern Ireland as they often have common interests in certain areas.  
You could then explore the possibility of developing a common position; collective 
pressure from the three devolved Governments could have a greater chance of 
influencing the policy position.  It is also worth noting that both the Commission and 
the European Parliament have representative offices in Scotland11 and are 
available to assist officials in engaging effectively with the EU institutions. 
 
Europe Division should be kept aware of new EU developments and the EU Liaison 
Officer for your policy area will also have an interest. 
 
 
 
 
 

                                                 
9 http://www.scotland.gov.uk/Topics/Government/International-Relations/Europe/Scotland-in-Brussels 
10 http://www.ukrep.be/ 
11 Contact details are on pages 35-36. 
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Policy Development 
 
Initial ideas 
 
Policy often begins developing in Brussels informally, long before the advent of any 
formal proposals.  SGEUO keeps officials informed of key developments.  If you see 
an issue under discussion that is relevant to your policy area, contact the relevant 
desk officer within SGEUO and decide together what your approach will be.  This is 
a good opportunity to influence policy at a very early stage.  Take advantage of the 
informality of discussions to try and get the Scottish position incorporated at this 
point. 
 
Policy Proposals 
 
When the Commission has developed its ideas further it will normally publish a 
policy proposal.  This is often in the form of a ‘Green Paper’ and will set out policy 
options which can lead to future legislative proposals.  It will invite views from 
interested parties in a consultation.  It is the Government’s aim to position Scotland 
as a proactive partner in Europe, and with this in mind you should respond to the 
consultation directly as well as contributing to the UK Government’s response as 
member state.  Normally the response will issue from the lead policy Cabinet 
Secretary/Minister and be addressed to the relevant Commissioner; Europe Division 
and SGEUO can advise on the process. 
 
As part of our ‘Team Scotland’ approach towards Europe, you should involve 
partners in your response and encourage all parties with an interest to relay key 
messages through their own channels of influence.  Internally, you should ensure 
that all Directorates with a policy interest are made aware of the existence of the 
policy proposal and given the opportunity to contribute to a coordinated collective 
response.  Make sure you keep Europe Division and SGEUO informed so that they 
have an overview of the Government’s overall input into EU proposals. 
 
Scottish Government EU Political Objectives and Current Priorities 
 
In order to adopt a strategic, prioritised approach to our handling of EU affairs, the 
Scottish Government has a number of long term political objectives (to promote 
Scotland’s interests in areas such as Fisheries, Energy and Agriculture) and a range 
of current EU priorities, which are generally EU policy or legislative proposals 
under active consideration in Brussels that have an impact on Scottish interests.  
You should give consideration to whether the Commission’s policy proposal could be 
listed as either a long term political objective or (more likely) a current priority.  
Involve your partners in this discussion.  Identifying something as a Political 
Objective or Priority will allow Ministers to focus their efforts on that issue and ensure 
that Scotland’s interests are taken into account at an early stage.  If you believe 
inclusion would be appropriate, discuss further with Europe Division and your 
SGEUO desk officer, who will make the final recommendation to Cabinet taking into 
account your advice and the comments of partners.  The Objectives and Priorities 
are reviewed on a 6 monthly basis but can be amended at any time if required.  The 
European and External Relations Committee of the Scottish Parliament monitors our 
ongoing work on the EU Objectives and Priorities. 
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Points to consider 
 
In responding to the policy proposal, you should consider a number of points: 
 
• How does this proposal correspond with and potentially contribute to the Scottish 

Government’s purpose and 5 strategic objectives? 
• How would this proposal actually affect Scotland?  What areas of devolved and 

reserved responsibility would it impinge on?  Bear in mind that initiatives in 
reserved areas may have a knock-on effect on devolved areas. 

• Does the proposal cover ‘regional’ variation within the Member State?  If not, 
should it?  We may have good reasons for wanting to take a different approach in 
Scotland from that of the other UK administrations.  Contrary to some arguments, 
it is not necessary for Community law to be implemented uniformly across 
member states.  There are already a number of cases in which the Commission 
has been receptive to a different approach in Scotland. 

• Does the proposal affect an important area of policy, or is it high risk in terms 
of political and parliamentary sensitivities?  If so, let Ministers know at an 
early stage. 

• Could we combine this proposal with a domestic priority and maximise the 
benefit to Scotland? 

• What are the practical issues around possible future implementation?  What 
would we need to put ‘on the ground’?  

• Have you involved partners and stakeholders in your discussion?  Would it be 
worthwhile to hold a formal consultation with them at this stage?  Bear in mind 
that interested parties can make direct representations to the UK and the 
Commission as well as the Scottish Government.  Do not underestimate their 
influence or fail to take advantage of their support. 

• Do we agree with the intended legal basis for the proposal?  This will determine 
the procedure used by the EC to adopt the proposed law, and therefore how 
easily (or otherwise) member states can influence the outcome. 

• Have you considered what impact the proposal would have on business?  
Discuss further with colleagues in Enterprise and Industry Division who lead on 
business issues. 

• Does the proposal comply with the subsidiarity principle?  This states that the 
Commission shall make policy in an area “only if and in so far as the objectives 
of the proposed action cannot be sufficiently achieved by the Member States 
and can therefore, by reason of the scale or effects of the proposed action, be 
better achieved by the Community”.  Essentially, can this issue be dealt with 
better at the UK or Scottish governmental level?  Under the Lisbon Treaty12 
(should it be ratified by all member states) national parliaments, and indirectly 
the Scottish Parliament can participate in calling for a review if they believe 
this principle has been breached13.  Note that this does not apply to areas 
where the EU has exclusive competence. 

• Think about how you intend to work with MSPs in the Scottish Parliament.  You 
should inform the relevant subject committee at an early stage of significant EU 
proposals in which the Scottish Government has an interest, and brief them at 

                                                 
12 http://europa.eu/lisbon_treaty/index_en.htm 
13 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2007:306:0150:0152:EN:PDF 
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appropriate times on the Scottish Government position (for example, our 
responses to Commission proposals should always be copied to the Conveners 
of the relevant subject committees).  Adding a proposal to our list of EU Priorities 
will allow the Europe and External Relations Committee to monitor progress, and 
you may wish to consider providing additional briefing to the relevant subject 
committee on areas of significant importance. 

• Think about whether you need to influence Scottish MEPs; they are an important 
resource.  SGEUO can hold briefing sessions for them on your behalf or arrange 
for you to do so directly. 

• Do not just attempt to influence Scottish members; think about whether you need 
to influence the European Parliament more generally (this will be important in 
legislation being made by codecision).  Consider lobbying the relevant Committee 
chairs, political group members and rapporteurs.  Develop relationships with 
MEPs and their assistants, and offer your assistance and expertise at an early 
stage; this may reap dividends during your attempts to exert influence later on.  
SGEUO can assist you in identifying the most appropriate contacts. 

• The UK Government is required to provide an Explanatory Memorandum on the 
proposal to the EU Scrutiny Committee in the UK Parliament.  It is important that 
you contribute to the drafting of this document, and ensure that you have sight of 
it prior to its submission. 

 
Legislative Development 
 
Legislative Proposals 
 
Once the Commission has concluded consultation on the policy proposals, it may 
consider that legislation is required to take forward the policy or any other issues that 
may have been raised during consultation.  In those cases, it will issue an official 
document setting out legislative proposals for taking forward the development of 
the policy.  This is the basis for negotiations. 
 
Preparing to deal with the legislative proposal 
 
It is important to consider early on how, if it were adopted, a legislative proposal 
could be implemented in Scotland.  This will contribute towards ensuring that any 
forthcoming implementation phase is carried out in the most effective and least 
burdensome manner.  The most sensible way to proceed is to treat the proposal as a 
project which may potentially progress through to other stages (negotiation, 
implementation and post-monitoring).  As you move through the various stages, 
utilising this approach will allow you to pass on expertise gained from one stage to 
the next and make sure all relevant interests are kept involved. 
 
Project planning 
 
To allow you to manage the proposal properly, you may find it useful to set up a 
project team, ideally comprising policy officials, lawyers from SGLD and 
representatives of key external partners.  In some cases, particularly where the 
proposal is complex and cuts across a range of policy areas, this approach will be 
essential.  The team will need a project manager to coordinate any tasks and make 
sure they are delivered on time.  You should involve your colleagues from other 
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Directorates so that all interests are covered.  An official (the grade of which should 
depend on the complexity or scope of the proposal and could be changed depending 
on subsequent developments) should have oversight of the project team and be 
ultimately responsible for delivering all the key objectives. They can help to provide a 
strategic focus, leadership and direction to the project, ensure that there is an 
effective transfer of knowledge between negotiating and implementing teams and 
that the implementing process is started as early as possible and is sufficiently 
resourced.  Draw up a project plan at the earliest stage to deal with the policy 
discussion setting out key milestones and allocated tasks.  Utilise the Business 
Planning Tool to assist you. 
 
If you are adopting a project planning approach, it may be helpful for you and your 
colleagues to undertake programme and project management training to help you 
organise the work involved.  Corporate Learning Services run a 2 day workshop on 
project management skills which team members may find of use and the National 
School of Government14 runs courses focusing specifically on EU law and how to 
implement it.  Further options may be available, and you should consult with your 
Development Adviser on the best ones for you. 
 
Points to consider 
 
You should measure the legislative proposal against the points you considered at the 
policy proposal stage (pages 13-14).  In addition, you should also consider the 
following points: 
 
• Check whether your earlier representations on the policy proposals been taken 

into account.  This should form the basis of your contribution, along with any 
other issues that have since developed. 

• Does the proposal make sense?  Run it past your legal advisers who can advise 
whether it is legally sound. 

• Has the Commission produced an impact assessment?  Did it produce a 
‘roadmap’ in advance of proposal publication?  If so, obtain copies and consider 
these along with the proposal as they will advise on the range of policy options 
explored, including alternatives to legislation.  Bear in mind that if the proposal is 
agreed we will have to produce an impact assessment ourselves. 

 
Exchange views with UK counterparts on your reactions to the proposal.  If you 
believe that the proposal is unsound in any way, discuss the matter with your UK 
counterparts.  You may also want to matters relating to Scotland’s devolved 
responsibilities directly to the Commission and to MEPs.  SGEUO can help you put 
forward the Scottish Government line in Brussels. 
 
While the UK is the member state and is primarily responsible for ensuring that the 
views of the whole of the member state are taken on board, Scottish officials have 
a responsibility to ensure that the Scottish Government’s interests are 
represented.  When possible, we should aim to work in tandem with the UK 
Government and devolved administrations, but when this approach does not yield 
success and we consider the issue to be of importance, we should not hesitate to 

                                                 
14 http://www.nationalschool.gov.uk/ 

 
15 



 

explain the Scottish Government’s position vigorously to the Commission.  Informal 
dialogue between the EU and sub-state administrations within member states (such 
as the Scottish Government) is common and entirely necessary. 
 
Developing the UK Negotiating Position 
 
The Concordat on the Coordination of European Union Policy Issues within the 
Memorandum of Understanding states that Scottish Ministers and officials should be 
fully involved in discussions within the UK Government about the formulation of the 
UK’s policy position on all issues which tough on matters with fall within devolved.  
You should get involved in the early development of the UK negotiating lines 
You should seek approval from your Cabinet Secretary/Minister about the 
contribution to the UK negotiating line that the Scottish Government is making and 
work intensively with your UK colleagues to ensure that your representations are 
taken into account.  You will want to involve your project team and relevant 
colleagues in other Directorates to ensure all Scottish interests are adequately taken 
into account in this process. Scottish Ministers will be invited by UK Ministers to sign 
off the agreed negotiating lines, and they will be reluctant to do so if the Scottish 
position has not been incorporated.  If you do encounter difficulties in getting the 
Scottish position incorporated, discuss the matter with Europe Division and your 
SGEUO desk officer. 
 
Negotiations 
 
When negotiations begin in Brussels, make sure you engage with the process.  
Some proposals are agreed by the Council of Ministers alone (mainly on areas of 
sensitivity such as migration and asylum), while others are negotiated in conjunction 
with the European Parliament under what is known as the codecision procedure.  
The Lisbon Treaty (should it be ratified) extends the codecision requirement to 
virtually all policy areas relevant to devolved responsibilities. 
 
The legislative proposal is initially negotiated within the Council of Ministers at the 
working group stage, where all member states and the Commission are 
represented.  You should consider the benefit of attendance at working groups; it 
would be advisable to attend if the issue is one of our long term EU political 
objectives or current priorities, and/or there are very specific Scottish interests at 
stake.  In those types of cases, the UK may expect a Scottish presence at the table.  
Even if there are no Scottish-specific interests, it may be worthwhile attending a 
meeting to get a feel for the process.  When attending a meeting for the first time, it 
might be helpful for you to discuss protocol issues with a more experienced 
colleague or your SGEUO desk officer.   
 
Once it completes the working group stage, the proposal is sometimes discussed in 
COREPER, a body within the Council consisting of the permanent representatives of 
the member states.  COREPER considers all proposals, but focuses on these which 
have not been agreed at working group level.  The Scottish Government is not 
directly represented at this level, although you can have leverage on the UK 
approach through your contacts in UKRep. 
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The proposal is then forwarded to the full Council of Ministers, which consists of 
the relevant Minister from each member state depending on the policy area under 
discussion.  As set out in the Concordat on the Coordination of European Policy 
issues, Scottish Ministers can attend Council meetings as part of the UK 
delegation.  Scottish Ministers are committed to attending Council meetings where 
such meetings will discuss issues of key policy interest to Scotland.  The presence of 
Ministers at Council meetings presents us with the opportunity to contribute Scottish 
views directly into the UK’s negotiating position and to network with Ministers of 
other member states.  SGEUO can keep you informed about upcoming Council 
agendas so that you can advise your Minister on attendance.  Under current 
arrangements, formal permission from the relevant UK Minister is required, so make 
sure you seek this at an early stage.  Speak to Europe Division and SGEUO about 
how best to make the case for your Minister’s attendance if this is not a regular 
occurrence. 
 
Once agreement has been reached in Council, this will be the end of the process in 
some areas.  If the proposal is being agreed under codecision, it passes to the 
relevant parliamentary committee before going to a plenary of the Parliament.  This 
is another opportunity for you to influence the process, this time through Scottish 
MEPs, other MEPs in positions of influence (e.g. committee chairs) and 
Parliamentary officials.  If the proposal is not agreed, it will return to the working 
group stage of Council for further consideration, and if agreed it passes into 
European law. 
 
Adoption of the law 
 
Following agreement, the legislation will be adopted and published in the EU’s 
Official Journal15.  It then becomes law, and takes effect on the date specified 
within the document.  Europe Division monitors the Journal on a weekly basis and 
passes on published Directives to the appropriate policy official.  Now that the 
obligation has been published, you can reconvene the project team and develop 
further your preliminary plans on how to implement it. 

                                                 
15 http://eur-lex.europa.eu/JOIndex.do?ihmlang=en 
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CHAPTER 2: IMPLEMENTATION 
 
This chapter sets out the steps you should follow when making arrangements to 
implement EU obligations.  Implementation covers a range of measures which are 
dependant on the particular obligation, including the transposition of Directives into 
Scots law, the creation of enforcement powers needed to implement an EC 
regulation or the creation of administrative measures needed to support an 
obligation. 
 
The planning stage 
 
Getting started 
 
It is advisable to reconvene your project team at an early stage following the 
publication of the obligation.  Although the implementation date may be two or three 
years down the line, you may have a number of issues and unexpected 
developments to consider.  Avoid the pressure of rushing to implement an obligation 
shortly before the deadline.  Starting early allows you to balance those priorities, 
proceed at a steady pace and ensure all the relevant issues are taken into 
consideration.  You might also find it helpful to attend an implementation working 
group in Brussels in order to tap into the thoughts of other member states and 
regions.  Speak to your desk officer in SGEUO for more information.  Ensure that 
you have made Europe Division aware of your requirement to implement the 
obligation; they have a role to play in monitoring action across the Scottish 
Government and they provide reports to Ministers through the Cabinet Sub-
Committee for Legislation and to the Parliament through the Europe and External 
Relations Committee. 
 
Drawing up an implementation plan 
 
The project team should work with SGLD in drawing up an implementation plan (a 
template for this is set out at Annex B).  It will act as a progress report which can 
then be supplied to the Scottish Parliament and key external partners at an early 
stage and wherever appropriate thereafter.  This is a crucial element in improving 
transparency in the way we implement EU obligations.  An initial version should be 
submitted to the relevant subject committee no later than 8 weeks following the 
publication of an obligation, with revised versions being submitted thereafter at 
mutually agreed intervals throughout the implementation process.   
 
As you complete and update the implementation plan, use this opportunity to update 
your own internal project plan to focus on the implementation of the obligations. Your 
revised plan should set out the timing and resources required in order to transpose 
the obligation properly and on time.  This approach should ensure that:  
• The project team think about transposition at an early stage and considers the 

necessary timetable. 
• An early assessment can be made of the resources required to handle 

implementation. 
• All parties are committed from the start to a project plan and in particular to the 

timetable with its stages and milestones for the transposition. 
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The implementation stage 
 
Considering the options 
 
You should confirm legal advice obtained at the development stage on the best 
approach to implementation.  If legislation is required, give full policy instructions to 
your lawyers either to draft the necessary secondary legislation themselves or, in the 
event that primary legislation is needed or would be an appropriate vehicle for 
implementation, to instruct Parliamentary Counsel.  Please remember that above all, 
legislation should be proportionate, clear and not go beyond the minimum 
requirements of the Directive. 
 
EU Legislation and the Scotland Act   
 
In Scotland, the presumption is that where the obligation falls within a devolved area 
of responsibility, we will implement that obligation through our domestic institutions.  
However, in Directives where there is a complex mixture of devolved and reserved 
responsibilities, you should consider carefully whether it would be appropriate for the 
UK to legislate on Scotland’s behalf under Section 57(1) of the Scotland Act, which 
provides that “despite the transfer to the Scottish Ministers by virtue of section 53 of 
functions in relation to observing and implementing obligations under Community 
law, any function of a Minister of the Crown in relation to any matter shall continue to 
be exercisable by him as regards Scotland for the purposes specified in section 2(2) 
of the [1972 c. 68.] European Communities Act 1972.” 
 
Ask yourself whether the mixture of devolved and reserved responsibilities is such 
that separate implementation would cause disproportionate difficulties; this will not 
usually be the case.  Agreement for such an approach should always be obtained 
from your Cabinet Secretary or Minister.  Also, bear in mind that even though the UK 
would be implementing on our behalf, there may still be Scottish-specific interests 
that need to be taken into account.  You should consult appropriately with 
stakeholders and ensure that Scottish views continue to be fed into the process, 
albeit it will now be taken forward by the UK Government and the Westminster 
Parliament. 
 
Section 57(2) of the Scotland Act provides that “A member of the Scottish 
Executive has no power to make any subordinate legislation, or to do any other act, 
so far as the legislation or act is incompatible with any of the Convention rights or 
with Community law.”  In the past some have considered this to mean that Scotland 
is required to take a more rigid approach to implementation than the UK, with no 
scope to introduce variations.  This is not the case; rather section 57(2) expresses 
for Scotland the key European legal principle that Community law overrules any 
conflicting national rule in the member states.   This principle is sometimes described 
as the supremacy of Community law.  All UK administrations are under an identical 
obligation to comply with Community law.  There is scope to do things differently in 
Scotland when compared to the rest of the UK, as long as it is compatible with 
Community law.  
 
Scottish Ministers can be held to account for their actions in ways that do not apply 
to the UK government.   For example, their actions can be challenged as a under 
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Schedule 6 of the Scotland Act 1998 on whether it falls under devolved 
responsibilities.   The range of legal remedies does not however affect the underlying 
obligation.  Discuss this further with SGLD if you have concerns. 
 
Policy and Legislative Approach 
 
In most cases, Scotland will legislate separately, and policy officers and SGLD 
should work together to draft the implementing legislation.  It is likely that a UK 
Department will have drafted implementing legislation.  We may be able to make 
implementation in Scotland more resource-efficient by using such a draft as a 
template for a separate Scottish instrument.  You should therefore always ask UK 
colleagues for a copy of any draft legislation they have available, although be careful 
to avoid unnecessary delay in taking forward implementation because you are 
waiting for the UK to act.  It will be sensible in any case to keep in close touch with 
UK counterparts to ensure you are aware of their approach and vice versa. 
 
In many cases, implementation policy will be similar or identical across the UK.  
However, you should note that whatever our approach, measures in Scotland will 
never be exactly the same as they are in England, Wales and Northern Ireland, if 
only because of our different legal system.  It is not the case that implementation in 
Scotland will be ‘easy’ because of a common policy approach across the UK.  You 
must allow sufficient time to identify and resolve the separate Scottish 
implementation issues.   
 
In some cases we will have a separate Scottish implementation policy, which is 
sometimes known as ‘differential implementation’.  In deciding whether to adopt this 
approach, consider the following: 
• Are there Scottish-specific issues which would be better dealt with by having a 

separate approach to implementation? 
• Do we agree with the approach to implementation being taken by the other UK 

administrations? 
• Is there is a legal view on how we should transpose a Directive which is not 

shared by other administrations in the UK? 
• For political reasons, should we implement a Directive differently in Scotland? 
 
Consulting on implementation 
 
You should consider consulting partners and stakeholders on a variety of issues 
including your policy approach, any implementing legislation, and your use of 
administrative and enforcement provisions.  Where you propose to go beyond the 
necessary minimum requirements, you will wish to consult widely, explaining why 
you have done so and setting out the benefits of your approach, to ensure 
stakeholder backing.  Proper engagement with partners will help to ensure that any 
concerns about over or under-implementation are dealt with at an early stage.  
 
In terms of the consultation process, you should refer to the official guidelines on 
how to consult which are available on the intranet.  You may wish to consider 
taking an innovative approach which involves a large cross-section of partners.  
Methods which have proven successful in the past have included group workshops 
and large scale conferences.  Civic Participation Unit within Constitution, Law and 
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Courts Directorate will be able to provide further advice on consultation procedures 
and options. 
 
Transposing the Obligation 
 
With your input, lawyers will draft the implementing legislation.  When in the 
process of transposing, follow these general guidelines: 
 
• Discuss all the options with your lawyers at an early stage. 
• Consider carefully what the purpose of the Directive is.  What should it achieve 

for Scotland, partners and the sectors of society it affects? 
• Do not automatically assume that legislation will be required, or that a Directive 

needs to be implemented word for word.  Consider innovative solutions that 
deliver benefits while placing a minimal burden on those affected. 

• Check whether there is any legislation already in place that partially (or even 
fully) transposes the requirements of the Directive.  This is possible, and it may 
save you some work.  

• Where there is a doubt about the precise legal route to take, present your 
Cabinet Secretary/Minister with options, the advantages and risks attached to 
each, covering economic, social, environment and legal aspects. 

• Aim for clear national legislation, even if the wording of the Directive is unclear.  
Where practicable do not simply copy the wording of the Directive, but focus on 
legal effect, and on the burden on and benefit to stakeholders. 

• Where there is confusion over the precise meaning of the wording, come to a 
common position in consultation with legal advisers and other member states.  
Avoid over-elaboration for the sake of covering all potential interpretations. 

• Use any derogation, unless there is a good reason not to do so.  Be aware that 
not using a derogation could be seen as over-implementation. 

• Where there is discretion within the Directive for implementation or 
enforcement, implement in such a way that ensures a minimal burden on 
partners, while still achieving the policy objective. 

• Bear in mind that ensuring a level playing field for Scottish business 
operating in the UK economy and markets is important.  Introducing a regulatory 
environment which is significantly different from the rest of the UK’s which fails to 
take into account the needs of business may potentially undermine Scotland’s 
reputation as the best place to do business in Europe.  Equally, consider whether 
there may be economic advantage to Scotland if we are able to implement 
legislation in a less burdensome way than others.  

• Have regular discussions with your UK and devolved counterparts – 
particularly if developing a common approach is a priority.  This will also be useful 
in terms of sharing best practise and finding solutions to common problems.  
However, bear in mind that the UK Government’s approach is not necessarily the 
best one for Scotland – be mindful of our specific circumstances, and be aware 
that waiting for the UK to implement may lead to a delay for us. 

• It may be worthwhile looking at the approaches of other member states or sub-
state regions.  For example, Denmark has a good reputation in the field of 
environmental legislation and, being of a similar size to Scotland, may share 
similar issues.  The Commission may set up a working groups to help member 
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states implement the Directive which could be of interest.  Speak to your SGEUO 
desk officer about this. 

• Avoid over-implementation.  In those cases where this is unavoidable or 
justified, the implementation plan accompanying the legislation should be 
absolutely clear as to the reason why we are going beyond the minimum 
requirements of the obligation, ensuring you can link this reason to a clear 
domestic priority. 

• Do not under-implement. Implementation of EU law is an obligation.  Under-
implementation raises a risk of infraction proceedings. 

• Ensure that your implementation plan is regularly updated and submitted to the 
relevant Scottish Parliament subject committee for information. 

 
Regulatory Impact Assessment 
 
All policy changes, whether European or domestic, which may have an impact upon 
business, charities or the voluntary sector should be accompanied by a Regulatory 
Impact Assessment (RIA).  The RIA helps policy makers to think through and 
analyse the costs and benefits of the proposed legislation. It also ensures that any 
potential effect on business, particularly small enterprises, are taken into account 
before regulations are made. 
  
The RIA improves the quality of advice given to Ministers and encourages informed 
public debate. The RIA helps to improve the way policy is formulated, planned and 
delivered - as good policy relies on providing informed and detailed advice to 
Ministers. It is our policy that departments and agencies who exercise statutory 
powers and who make rules with a general effect on others should produce such an 
RIA. A final RIA is signed by the accountable Minister and copies are placed in the 
Scottish Parliament Information Centre when the regulation/legislation is presented 
to Parliament. Copies are also sent to the lead committee, Parliament legal advisors 
and the Improving Regulation Unit who publish it on their Scottish Executive web site 
pages, tracking it through its various stages from inception, and through partial to 
final RIA. 
 
The Scottish Government closely follows the UK Department for Business, 
Enterprise and Regulatory Reform (BERR) guidance on the production of Impact 
Assessments but provides additional guidance on particular Scottish aspects.  RIA 
guidance notes and checklists can be found on the Improving Regulation Unit  
website16 with links to completed RIAs17.  For further information, you should contact 
the Improving Regulation Unit within Enterprise, Energy and Tourism Directorate. 
 
Equality Impact Assessment 
 
The public sector equality duties for race, gender and disability require the Scottish 
Government to equality impact assess legislation.  If your implementation strategy 
affects people (as it undoubtedly will) you will need to undertake an equality impact 
assessment (EQIA).  The Scottish Government has committed to assessing its 
legislation and policies not only under the race, gender and disability strands but also 

                                                 
16 http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/guidance/RIA-guidance/ 
17 http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments 
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for age, religion or belief, and sexual orientation. Contact the Equality Unit within 
Public Health and Wellbeing Directorate for further information or see the EQIA 
toolkit on the Intranet. 
 
Enforcement 
 
Sanctions for breach of Community obligations need to be effective, 
proportionate and dissuasive. Where the EU obligation does not specifically provide 
for any infringement penalty, it is at the discretion of the implementing state as to 
what the penalty might be.  In choosing the appropriate range and mix of sanctions 
for non-compliance with any implementing legislation, you should try to ensure a fair 
and effective regime is put in place. Civil sanctions aimed at actively securing 
compliance should be considered first, and criminal offences should not generally be 
applied across the board regardless of intent or risk of harm. 
 
When implementing Directive requirements, you may need to revisit the sanctions for 
existing domestic law to ensure a fair and effective system.  In particular, it is 
important that breaches of EU obligations are not treated as being less serious than 
breaches of comparable ‘national’ obligations.  
 
You will need to consult SGLD and the appropriate Justice Directorates before you 
propose creating a new civil penalty or criminal offence or provisions for the 
investigation of offences.  Whether you are considering the introduction of a criminal 
offence, civil penalties or right of appeal to the courts or an existing tribunal, you 
must contact SGLD and Justice officials at an early stage in the development of your 
proposal to discuss and agree the consequences of your proposal for the workload 
of the courts or tribunal and for  legal aid. Remember that new civil penalties, or 
criminal offences, or rights of appeal are likely to result in increased work for the 
police, courts and tribunals and may have an impact on legal aid costs.  In terms of 
the EU competences, bear in mind that the EU has no power to determine actual 
criminal penalties, but may require the application of criminal penalties in certain 
cases (e.g. protection of the environment) for the obligation to be fully effective. 
 
Whenever sanctions are imposed by Scottish legislation it is important that those 
bound by the legislation can easily understand what behaviour will result in penalties. 
This is particularly important when the sanction imposed is by way of a criminal 
penalty. Legislation should therefore be clear about what constitutes a criminal 
offence and the sanctions which apply to that offence. If the legislation implementing 
a directive or other Community instrument is amended at any time, it is equally 
important that you make those bound by the law in question aware of the new rules 
by updating the relevant guidance on the legislation. 
 
Guidance 
 
Consider carefully whether you should produce guidance for those affected by the 
legislation. Try to keep any guidance as short, simply expressed and non-
prescriptive as possible.  The purpose should be to provide clear ‘signposts’ to 
enable those affected to follow the legislation. Involve stakeholders in drawing up 
any guidance.  When drafting guidance, be careful to distinguish between statutory 
requirements and what is considered to be best practice. Confusion about the legal 
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status of requirements in guidance can create additional burdens and costs.  It may 
be helpful, where you are taking a different approach to the UK, to clearly set out the 
differences for the benefit of businesses who usually operate UK-wide.  Clear 
practical guidance can help business and others comply with new legislation.  
Guidance on new legislation should therefore be issued well before it comes into 
force. 
 
Parliamentary Scrutiny 
 
Directives are normally implemented through secondary legislation in the form of 
Scottish Statutory Instruments, but may occasionally be enacted through primary 
legislation.  Any enforcement powers needed to fully implement an EU obligation 
also normally appear in secondary legislation.  Note also that the Parliament will 
expect to see a transposition note for a Directive, which should be used to explain 
how the Government is transposing the main elements of a Directive into Scots law..  
This should be incorporated into your implementation plan (refer to Annex B). 
 
The following description of the parliamentary process covers statutory instruments.  
For Bills, and more information about instruments, refer to the Scottish Government 
Bill Handbook and the Administrators’ guidance on statutory instruments 
respectively. 
 
A statutory instrument will generally be subject to negative procedure, but for more 
important instruments affirmative procedure may be used.  Your legal advisers will 
guide you on the type of procedure that applies, and help you choose between 
procedures where there is a choice.  A negative instrument is signed ( or ‘made’) by 
the Minister, is sent to the Parliament for scrutiny, and annulled only if Parliament is 
unhappy with either the drafting or the policy.  An affirmative instrument is approved 
in draft by the Minister, is sent to the Parliament for their approval, and only after 
approval is it signed by the Minister.  When submitted to the Parliament for 
consideration, the implementing instrument should normally be accompanied by a 
transposition note provided you consider that the effort in doing so would not be 
disproportionate, having regard to the benefit of the reader.  Take advice from your 
lawyers and instruct them appropriately. 
 
During consideration, the implementing instrument will go through the following 
Committee stages: 
 
• Subordinate Legislation Committee18: If, as is likely, your implementing 

legislation is a Scottish Statutory Instrument, this is the first place it will go.  The 
SLC take a technical perspective and will raise any issues with the Government 
on competence and drafting.  It is likely to comment on any over or under 
implementation, particularly if it thinks that the Minister has no power to act as he 
or she purports to do.  Following consideration, the SLC will submit a report on 
technical competence to the relevant subject committee. 

 
• Subject Committee: The Subject Committee will consider the implementing 

regulations from a policy perspective.  These are normally approved without the 

                                                 
18 http://www.scottish.parliament.uk/s3/committees/subleg/index.htm 
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need to make a recommendation to the Parliament, except where the regulation 
is affirmative (as opposed to negative).  In this case, the relevant Cabinet 
Secretary/Minister will be required to attend and a motion will be laid.  The 
Committee may ask for certain points of clarification or that the explanatory note 
accompanying the SSI is amended in some way.  There may also be queries 
about perceived or actual over (or under) implementation.  

 
• Europe and External Relations Committee: This Committee scrutinises the 

Scottish Government’s ongoing implementation of EU legislation and takes a 
policy perspective on Europe and EU law generally.  Referral will not be 
automatic, but the Committee may take an interest in your instrument if the 
Community legislation is high profile, seems to be being transposed ineffectively 
or has passed the deadline for implementation. 

 
On completion of implementation 
 
You must ensure that the European Commission is aware that Scotland has 
implemented an obligation.  Europe Division is responsible for communicating 
this to the Commission using an electronic system, and you should get in touch 
with them to provide the necessary information.  If the Directive is particularly 
complex and has multiple provisions, you may wish to submit a correlation table 
(based on the transposition note) for the Commission’s benefit setting out exactly 
what legislation implements the relevant parts of the obligation.  Europe Division can 
notify this to the Commission along with the implementing legislation. 
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CHAPTER 3: AFTER IMPLEMENTATION 
 
Post Monitoring 
 
Post-implementation reviews provide a useful check on how legislation is working 
in practice and whether actual costs and benefits are similar to those anticipated in 
impact assessments. They are also important because policy choices which may 
have been suitable in the past may need to be reconsidered in the light of changing 
political, economic, social and technological developments. Risks which were 
considered high when the UK originally implemented European legislation may now, 
in light of other Member States’ approaches and the Commission’s approach, be 
acceptable. Post-implementation reviews are also helpful in terms of building up an 
evidence base to influence future policy-making in the EU.  Most new directives have 
review periods built in by the Commission. 
 
Ministers are committed to monitoring and reviewing the situation post-
implementation in order to ensure that the Directive has the correct effect and 
is not imposing an undue burden.  You should factor this requirement in during 
the implementation stage by ensuring that a review date is incorporated into the 
impact assessment.  Try to tie this in with the timetable of the Commission’s own 
review, if it intends to carry one out.  You should be conscious of resources and 
avoid over-monitoring following implementation.  Liaise with your partners and 
stakeholders on whether any aspect of implementation could be changed or 
improved in some way.  It is important that even after implementation, we ensure 
that the laws we have introduced do not place an unacceptable burden at any stage 
in the future. 
 
Infraction Proceedings 
 
Background 
 
Infraction (or infringement) proceedings are the legal process by which the European 
Commission takes a Member State to the European Court of Justice for breach of its 
obligations under EC Treaties.  This arises most commonly from improper or non-
implementation of a Directive, which is what will be addressed in this section of the 
guidance.   
 
There are two types of infraction procedures brought by the Commission against a 
Member State.  These are under Articles 226 and 228 and they could have 
potentially serious consequences for the Member State concerned.  Check capitals 
for Member State and Member States consistent throughout. It is also possible for a 
Member state to bring infraction proceedings against another under Article 227, but 
this is rare.  Bear in mind too that the Commission may (and does) initiate infraction 
proceedings on the basis of information received from interested parties in Scotland. 
 
All correspondence relating to infraction proceedings should be dealt with promptly 
and by the deadline prescribed by the Commission.   What might be called the 
dispute resolution function of Article 226 is usually very effective, and of all the 
infraction proceedings taken against Member States, a relatively small number reach 
the European Court of Justice (ECJ).  In any case, Ministers are committed to 
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avoiding infractions whenever possible and dealing with them properly and in 
a timeous fashion when they do occur.  They take a close interest in ongoing 
cases and you should ensure that they are kept informed of the risks and issues.  
Bear in mind that the infraction applies to the UK as the member state, and you will 
need to work closely with the UK Department taking the lead on the infraction.  
Europe Division monitor the progress of infraction cases across the Scottish 
Government, and provide regular progress reports to Ministers, through the Cabinet 
Sub-Committee on Legislation.  Make sure they are made aware of any new 
infraction cases and kept up to date on progress relating to resolution. 
 
Infraction proceedings have several stages: 
 
Pre-226 Letter 
 
This is an informal letter of enquiry although the Commission is not obliged to start 
proceedings with a pre-226 letter.  They are issued by the relevant Directorate 
General.  The Commission have indicated that they will make less use of this 
procedure from now on, but some Pre-Article 226 letters are still issued.  From our 
perspective, it is a chance to comment on factual or legal misapprehensions.  If we 
recognise there is a breach, then there is a possibility of negotiating a mutually 
suitable implementation date. 
 
Article 226 Letter 
 
An Article 226 Letter is the first formal stage in infraction proceedings.  It is issued 
when the Commission has concerns about the transposition or implementation of a 
Directive by the Member State.  Where a Member State has not transposed a 
Directive by the deadline the Commission will issue a Jumbo Article 226 letter which 
carries the same status of an Article 226 letter.  The Member State is normally given 
two months to respond. 
 
Article 226 Reasoned Opinion 
 
The Commission will issue an Article 226 Reasoned Opinion when it considers that 
the Member state is still in breach of its legal obligations.  When the Commission 
issues a reasoned opinion on a point, it is perfectly prepared to take the next step 
and make an application to the ECJ. 
 
The Reasoned Opinion requires the Member state to comply with its EU obligations 
(as opposed to merely replying) within a given time limit, normally two months.  The 
reasoned opinion must be dealt with fully and quickly in the light of legal advice and 
input from other colleagues with an interest.  The Law Officers must be advised that 
a reasoned opinion has been given by the Commission.  If we do not intend to 
comply with the reasoned opinion, SGLD must be formally consulted on the strength 
of the UK case and the prospects of successfully defending the case before the 
European Court of Justice.  Any response needs to be agreed with Whitehall who 
will be responsible for replying to the Commission.   
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Article 226 application to ECJ 
 
If a Member State fails to comply with a reasoned opinion within the prescribed 
period the Commission can decide to refer the matter to the European Court of 
Justice (ECJ) for a ruling that the Member State is in breach of the Treaty. 
 
If the Commission lodges an Article 226 application to the ECJ, it is important to 
note that the Commission usually win their cases in the ECJ, if not in full, then at 
least in part.  With the application, the Commission will also lodge the formal Article 
226 correspondence, including the replies to the formal letter and the reasoned 
opinion.  It is worth bearing in mind when dealing with these that if the matter does 
go to the ECJ they will form part of the official court proceedings. 
 
Under the court procedure, it is usually the ECJ that intimates the Commission’s 
application to the Member State.  They make an order for defences to be lodged 
(this is usually within one month but may be extended to two).   
 
Article 227 Proceedings 
 
Under this article, member states may bring infraction proceedings against each 
other.  This is very rare, and if it occurs you should consult with Europe Division.  
The procedures followed in dealing with this type of case would be much the same 
as under Article 226. 
 
 Pre-Article 228 Proceedings 
 
This is an informal opportunity to remedy the breach of Community law.  In the 
month following an article 226 judgement against the Member State the Commission 
should send a letter requesting information on the measures taken to end the 
infringement.  The time limit for response is normally 3 months. 
 
Article 228 Letter 
 
This is the first formal stage of the 228 process.  The Commission issues an Article  
228 letter when it has concerns that a Member State has not complied with the ECJ 
Judgement, which the pre-Article 228 letter has not resolved.  As this is an Article 
228 Letter you must inform Law Officers of its existence.  A lead policy officer 
will be appointed to prepare a preliminary assessment of all the risks involved for the 
UK.  The assessment will take into account the views of Governments/Departments 
and other Agencies who should be consulted beforehand.  Responses to Article 228 
letters require Ministerial clearance.     
 
Article 228 Reasoned Opinion 
 
This is a formal determination by the Commission that the Member State has failed 
to comply with the ECJ judgement.  The Member State is required to take the 
necessary measures to comply with the judgement within a specified time period, 
normally 2 months.  Again, the reply will be issued on behalf of the UK Government 
and requires clearance between Whitehall and the Devolved Administrations.  Due to 
the sensitivity of Article 228 proceedings an inter–departmental meeting may be 
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necessary.  Treasury may also need to be consulted on the financial implications of 
an adverse judgement.  As with the previous stage, SGLD should be consulted 
 
ECJ Referral under Article 228 
 
In these court proceedings the Commission can recommend to the ECJ that it should 
impose a lump sum or penalty on the Member State.  The ECJ will have regard to 
the duration of the infringement, its degree of seriousness and the ability of the 
Member State to pay.  It also has regard in particular to the effects of failure to 
comply on private and public interests and to the urgency of getting the Member 
State concerned to fulfil its obligations.   
 
The maximum fine that could be imposed on the UK is currently some €534,000 
(£350,000) per day or some £127 million per year.  Scotland would be required to 
pay a percentage of any UK fine (potentially up to 100%) if the infraction related to 
devolved matters, depending on the extent of our involvement. 
 
Freedom of Information 
 
If you receive a Freedom of Information (FOI) request relating to a transposition of 
an infraction case, discuss this further with Europe Division. 
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ANNEX A: CHECKLIST 
 

 Commit appropriate resources to handling EU obligations 
 Build early and sustained relationships with your UK 
counterparts and relevant contacts in EU institutions. 

 Discuss the issues with Europe Division/SGEUO 
 Try to influence the very early informal discussions taking 
place in Brussels and consider implications of EU thinking for 
Scotland 

 Try and shape the Commission policy before it becomes a 
legislative proposal 

 Consult stakeholders and consider who needs to be in the 
project team  

 Consider designating the proposal as an EU Long term 
Objective or Current Priority 

 Brief the relevant Scottish Parliament subject committee  
 Ensure Scottish Government interests are incorporated within 
UK negotiating lines 

 Follow negotiations closely and ensure Scottish interests 
promoted 

Encourage Ministers to attend Council meetings  
 

 Prepare for implementation from an early stage and make full 
use of the transposition period  

 Consider whether you should adopt a Scottish-specific policy 
approach to implementing or work more closely with the UK 

 Consult stakeholders on policy approach and implementing 
legislation 

 Produce Regulatory and Equality Impact Assessments 
 When legislating, keep the regulatory burden to a minimum 
 Attend transposition working groups in Brussels to share 
experience with other Member States 

 Produce an implementation plan and share with the 
Parliament and other external partners 

 Implement the obligation before the expiry of the deadline 
 

 Post monitor appropriately the effectiveness of the obligation 
and the implementing legislation  

 Promptly deal with any infraction proceedings 
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ANNEX B: IMPLEMENTATION PLAN TEMPLATE 
 
** Directive number and title 
** Deadline for transposition 
 
** Lead Cabinet Secretary/Minister 
** Lead Official 
 
Summarise the following (where applicable): 
 
• The key aims and main objectives of the Directive 
• Plans for implementation (primary or secondary legislation) 
• Summary of/reasons for policy approach, including any Scottish-specific interests 

that have been considered 
• Options or derogations from the Directive (where applicable) 
• Key milestones and timescales throughout the implementation phase 
• Plans for engagement with key partners, particularly the Parliament 
• Reasons for utilising Section 57(1) of the Scotland Act, allowing the UK to 

implement on our behalf (where applicable and only with Ministerial approval) 
 
Include the paragraph: “Implementation will not go beyond what is necessary to 
implement the Directive”.  (If this is not the case, substitute this paragraph with a 
comprehensive explanation of reasons and benefits of over-implementation) 
 
Transposition Note 
 
** Title of implementing legislation 
** Date laid 
** Date approved 
Article Objective(s) Implementation 
Relevant 
article 

Describe the objective and 
major effect of the article 

Describe how the objectives and 
effects of the article will be 
implemented in Scotland 

   
   
 
 
** Directorate & Division 
** Date 
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GLOSSARY OF TERMS 
 
Codecision:  Under the codecision procedure, a proposal is considered by the 
European Parliament and the Council of Ministers. The two institutions discuss the 
proposal independently, and each may amend it freely.  In order for the proposal to 
become law, Council and Parliament must approve each other's amendments and 
agree upon a final text in identical terms. 
 
COREPER: Responsible for preparing the work of the Council of the European 
Union. It consists of the Member States' permanent representatives to the European 
Union.  Acts as a forum for dialogue and a means of strategic supervision of the 
expert working groups. 
 
Council (of Ministers):  The EU’s principal decision making body, attended by 
specific Ministers from member states depending on the subject matter.  Holds joint 
legislative authority with the European Parliament. 
 
EU Regulations: Binding as passed and directly applicable in Scotland.  In most 
cases we need do no more than provide the enforcement powers needed to ensure 
effective implementation, by (say) making it  a criminal offence to breach a rule 
applied by the regulation. 
 
EU Directives: These require member states to achieve a particular result without 
dictating the means of achieving that result, and which only apply in Scotland when 
they have been translated (or ‘transposed’) into our national law.   
 
EU Decisions: Binding on those to whom they are addressed, and may therefore 
need to be implemented in Scotland. 
 
European Commission: Politically independent collegial institution which embodies 
and defends the general interests of the European Union. It has virtually exclusive 
right of initiative in the field of EU law. 
 
European Court of Justice: Ensures compliance with the law in the interpretation 
and application of the founding Treaties. 
 
European Parliament: The assembly of the elected representatives of the 492 
million EU citizens.  Shares legislative power with the Council of Ministers through 
the codecision procedure. 
 
Green Paper: Documents published by the European Commission to stimulate 
discussion on given topics at European level. They invite the relevant parties (bodies 
or individuals) to participate in a consultation process and debate on the basis of the 
proposals they put forward. 
 
Internal Market Scoreboard: The Commission operates an internal market 
scoreboard, which ranks the performance of member states on the time transposition 
of internal market Directives (those obligations which affect the functioning of the 
internal market). 
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White Paper: Legislative proposals from the Commission.  These are consulted 
upon by the Commission and then move through the legislative procedures outlined 
on page 11. 
 
Working Group: Group of all member states and the Commission which negotiates 
draft legislation in detail.  There are many of these groups operating simultaneously 
at any time, each dealing with a specific policy issue or proposal.  Member states are 
represented by civil servants, and Scottish Government officials can attend and 
participate as part of the UK delegation. 
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CONTACTS AND FURTHER INFORMATION 
 
Scottish Government 
 
Europe Division 
0131 244 0706 
eulegislation@scotland.gsi.gov.uk 
 
Europe Division provide advice and support on handling EU issues, strategic 
engagement with Europe, bilateral relations and advice on cross-cutting EU policy 
issues.  They have overall responsibility for policy and advice on the handling of EU 
obligations. 
 
Scottish Government European Union Office (SGEUO) 
003 22282 8355 
 
SGEUO represents the Scottish Government in the EU.  They act as Scotland’s 
official voice in Europe and work to keep officials in Scotland updated on 
developments in Brussels.  They continually track the progress of policy proposals 
moving through the EU, and make sure that officials in Scotland are kept informed 
where they have an interest.  They will act as your gateway to the EU and they work 
to make sure Scotland’s voice is heard in Europe, so get in touch with your policy 
desk officer at the earliest opportunity if you need advice or assistance. 
 
Scottish Government Legal Directorate 
(see Staff Directory for individual contact) 
 
SGLD fulfil the function of legal advisers to the Scottish Government.  They have 
responsibility for providing legal advice on EU obligations, draw up implementing 
regulations and assist in the development of implementation plans. 
 
Improving Regulation Unit 
0141 242 5409 
 
The Improving Regulation Unit within the Scottish Government’s Enterprise, Energy 
and Tourism Directorate leads on the agenda of raising awareness of the potential 
impact on business of any existing or proposed policy or initiative.  They take the 
lead on advice regarding the completion of Regulatory Impact Assessments. 
 
Scottish Parliament 
 
Europe and External Relations Committee 
0131 348 5232 
europe@scottish.parliament.uk 
 
Amongst other things, the remit of the Committee includes considering and reporting 
on proposals for EU legislation, the implementation of EU legislation,  and 
considering general EU issues. 
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UK Government 
 
Cabinet Office European Secretariat 
http://www.cabinetoffice.gov.uk/secretariats/european_secretariat.aspx 
 
Better Regulation, Department for Business, Enterprise and Regulatory 
Reform 
http://www.berr.gov.uk/bre/index.html 
 
United Kingdom Permanent Representation in EU (UKRep) 
http://www.ukrep.be/ 
 
European Union 
 
European Commission 
http://ec.europa.eu/index_en.htm 
http://ec.europa.eu/unitedkingdom/about_us/office_in_scotland/index_en.htm 
 
The European Commission’s Office in Scotland is headed by Neil Mitchison and 
can be contacted on 0131 225 2058. 
 
European Parliament 
http://www.europarl.europa.eu/news/public/default_en.htm 
http://www.europarl.org.uk/office/ScotlandOfficeMain.htm 
 
The European Parliament’s Office in Scotland is headed by John Edward and can 
be contacted on 0131 557 7866. 
 
European Court of Justice 
http://curia.europa.eu/en/transitpage.htm 
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