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Schools (Consultation) (Scotland) Bill 
 

The Role of the Commissioner 
 
1. The office of Commissioner was established by the Commissioner for 
Children and Young People (Scotland) Act 2003. The general function of the 
Commissioner is to ‘promote and safeguard the rights of children and young 
people’.  
 
2. In particular, the Commissioner must review law, policy and practice 
relating to the rights of children and young people with a view to assessing 
their adequacy and effectiveness, having particular regard to the United 
Nations Convention on the Rights of the Child (UNCRC).  
 
3. The Act puts a particular emphasis on the involvement of children and 
young people in the Commissioner’s work, particularly those groups of 
children and young people who do not have other adequate means by which 
they can make their views known. 
 
United Nations Convention on the Rights of the Child 
 
4. The United Nations Convention on the Rights of the Child was passed by 
the UN General Assembly in 1989 and ratified by the UK in 1991. Ratification 
commits the UK to bringing its law, policy and practice into line with the 
convention and this represents a promise to the children and young people of 
Scotland to make life better for them by respecting and promoting their rights 
as set out in the UNCRC.  
 
5. The UNCRC sets out the fundamental human rights that all children 
around the world, without discrimination, are entitled to. It sets out minimum 
standards for the rights for children, rather than “best practice”; state parties 
are thus encouraged to exceed the standards laid out in the convention, but 
must not fall short of its basic requirements.  
 
Introduction 
 
6. I am delighted to submit written evidence on the Schools (Consultation) 
(Scotland) Bill to the Education and Lifelong Learning and Culture Committee. 
My evidence builds on my office’s previous response to the Scottish 
Government’s consultation Safeguarding Our Rural Schools and Improving 
School Consultation Procedures: Proposals for changes to Legislation. It is 
also informed by the Children’s Rights Impact Assessment (CRIA) that was 
carried out by my office on the proposals for consultation as part of our 
consultation response (available here). 
 
7. While the Commissioner’s remit does not extend to resolving individual 
complaints, my office does run an enquiry service, whose role it is to signpost 
children and young people, parents/carers, and professionals to the 
appropriate agencies to help with any issues affecting children and young 

http://www.sccyp.org.uk/admin/04policy/files/spo_233913School%20Closures%20Response%2020080918.pdf


people’s rights. This service also enables us to have an ‘ear to the ground’ 
and identify potential systemic issues of concern and feed into policy 
development.  
 
8. The issue of school closures and other major changes to the use of 
schools has featured in a number of enquiries; specifically, the issues raised 
included: 
 

• failure to consult children and young people on proposals; 
• insufficient timescales for consultation with parents/carers; 
• failure to properly inform stakeholders and make the case for a school 

closure; 
• lack of feedback on consultation responses and explanations as to why 

a decision has been taken. 
 
P
 

rinciples 
9. My evidence is rooted in the United Nations Convention on the Rights of 
the Child (UNCRC). The following UNCRC articles are particularly relevant to 
this Bill: 
 
• Art 2 – non-discrimination 
• Art 3 – ‘the best interests of the child shall be a primary consideration’ in 

all actions concerning children’s lives 
• Art 4 – the state is required to take active steps to ensure children’s 

economic, social and cultural rights, including the right to education, ‘to the 
maximum extent of their available resources’ 

• Art 12 – the right of children and young people to have a say in decisions 
that affect their lives 

• Art 28 – the right to an education 
• Art 29 – the aims of education are to develop ‘the child's personality, 

talents and mental and physical abilities to their fullest potential’ 
 
10. As part of our response to the above-mentioned consultation, my office 
carried out a Children’s Rights Impact Assessment (CRIA). Following on from 
that, and taking into account that the proposals in the Bill have moved on 
somewhat from those in the consultation document, I would like to endorse 
the general principles of the Bill. It aims to give children and young people, 
parents/carers and others in the school community a say in the very important 
decisions that are set out in schedule 1 of the Bill. The approach described in 
the Bill to school closures and other proposals also reaffirms democratic 
principles of participation and transparency in the process and this is 
commendable.  
 
11. The Bill recognises that there are particular issues concerning rural 
schools and communities and I welcome that the Bill introduces a mechanism 
to ensure that education authorities take account of the likely impact of the 
closure of a rural school on pupils, families and the whole community. 
 
12. That said, there remains room to further improve the Bill in a number of 
areas and I will address these in turn. 



Relevant Consultees 
 
13. I very much welcome that ‘pupils at any affected school’ are mandatory 
consultees in relation to all relevant proposals in the Bill (Schedule 2). 
However, this is then qualified by ‘in so far as the education authority 
considers them to be of a suitable age and maturity’.  
 
14. This is open to unduly restrictive interpretations that may put key 
provisions of the Bill at risk of being undermined. Instead of the current 
wording, the Bill should refer to the need to use a range of consultation 
methods that are appropriate to the age and maturity of different (age) groups 
of pupils. I believe that this needs to appear on the face of the Bill and be 
further fleshed out in guidance for education authorities to enable them to 
carry out as comprehensive a consultation with pupils as possible. Also, pupil 
councils (where applicable) should be added to the list of relevant consultees.  
 
Consultation Methods 
 
15. It is important to recognise that a proposed closure of a school, or another 
significant alteration of its use, can trigger emotional distress among pupils; 
the nature of enquiries on these issues dealt with by my office certainly 
testifies to that. It is therefore crucial that the issue is handled sensitively. 
Education authorities need to be aware of the importance of choosing the 
appropriate methods for consulting with children and young people, informing 
parents/carers and others, and to handle any announcement with sensitivity. 
 
16. Written consultations and public meetings may be appropriate 
consultation methods for most parents/carers (although other methods should 
be considered to enable all parents/carers to participate and make their views 
heard). However, this is not in our experience what works best with children 
and young people; methods used for consultation with children and young 
people have to be engaging and participative.  
 
17. Also, using ‘pupil post’ to send letters to parents/carers is not an 
appropriate way to make proposals known to parents as it may cause distress 
among pupils, and delays in parental information that may result in them 
having less time to put their views about the proposal to the education 
authority. The use of this method was raised with my office’s enquiries service 
on a number of occasions and would appear to be common. If this cannot be 
addressed in legislation, it should be made plain in guidance what 
communication methods are appropriate to inform parents of relevant 
proposals and which are considered good practice examples.  
 
Length of Consultation Periods 
 
18. I welcome that the minimum consultation period that was proposed in the 
Scottish Government consultation has been extended. However, I continue to 
be concerned about the still relatively short period that is currently required by 
the Bill. While the consultation period for most government consultations is 
three months, the Bill currently requires a minimum consultation period of 



merely six weeks. This does not recognise that thorough, sensitive and 
meaningful consultation with children and young people in age-appropriate 
formats can take time, and the law should ensure that this can be done 
properly.  
 
Educational Benefits Statement 
 
19. I welcome the proposal to require education authorities to publish an 
educational benefits statement when proposing the closure or significant 
change to the running of a school (s.3). This promises to introduce an element 
of clarity of purpose and a measure of transparency to the process and 
requires the education authority to be open and upfront about the rationale 
behind its proposal (s.3 (2)). This will go a long way to address a concern that 
is frequently voiced by parents and others to my office’s enquiry service.  
 
20. As a suggestion for further improvement, it is my view that the Bill would 
benefit from making explicit reference to the following two UNCRC provisions 
in section 3 (Educational Benefits Statement):  
 
Article 3 (1): In all actions concerning children, whether undertaken by public 
or private social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary 
onsideration.  c

 
21. This would ensure that the starting point of the education authority’s 
deliberations is the best interest of the children who will be affected by the 
decision. This does not limit education authorities’ or Scottish Ministers’ 
powers to make certain decisions, but it does put the rights of children and 
young people into the centre of the process. 
 
Article 29: States Parties agree that the education of the child shall be 
directed to:(a) The development of the child's personality, talents and mental 
nd physical abilities to their fullest potential a

 
22. This right is echoed in section 2(1) of the Standards in Scotland’s Schools 
etc. Act 2000; including this in the context of the Educational Benefits 
Statement invites education authorities to take a more holistic view of what 
constitutes the educational benefits of the proposal, and how it intends to 
mitigate for any potential negative impacts that the proposals may bring.  
 
23. I further welcome that the Bill requires education authorities to assess the 
likely impact of any proposal on other users of the school’s facilities (s.3 (a) 
(ii)). This recognises that especially in small communities, the school can play 
a key role as ‘community hub’ and a school closure can bring with it a loss of 
other opportunities for children and young people, and the wider community. 
 
G
 

uidance 
24. It is my view that detailed guidance should be published as soon as 
possible after the Bill is passed, and that it should include illustrations of good 
practice in consulting children and young people on sensitive issues. In 



particular, this should be clear about the importance of using age-appropriate 
approaches to consultation with children and young people. 
 
25. May I also draw the Committee’s attention to the Children’s Rights Impact 
Assessment (CRIA) tool that my office has developed. This provides local 
authorities, government and others with a step-by-step process to assess the 
likely impact of any decision on the rights of children and young people, and it 
would be a useful tool that education authorities could use in the development 
of their initial proposal or Educational Benefits Statement. More information 
about our CRIA model is here. 
 
Scotland’s Commissioner for Children and Young People 
08 April 2009 

http://www.sccyp.org.uk/webpages/pr_single.php?article=Children's%20Rights%20Impact%20Assessment:%20The%20SCCYP%20Model&id=27

