
SUBMISSION FROM GOVAN LAW CENTRE 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. Govan Law Centre (GLC) is an independent, charitable community 
controlled law centre operating in Scotland. Its Education Law Unit is 
Scotland's expert legal resource in the field of school education, with a 
particular focus on tackling discrimination, promoting human rights and the 
rights of pupils with additional support needs. We aim to make pupils' rights 
and parents' rights in education a reality. 

2. We welcome the opportunity to comment on the Schools (Consultation) 
Bill at Stage 1 of the legislative process. While the proposals fall short of a 
legislative presumption against the closure of rural schools, GLC welcomes 
the general principles of the Bill and agree that there is a need to improve the 
current consultation process for school closures and other prescribed 
changes.  

Equality Duties 
 

3. While the statutory equality duties1 now require public bodies (including 
education authorities) to have regard to the effect of their decisions on 
disabled people and people from different racial groups, all too often decisions 
taken on school closures and changes do not seem to take these important 
factors into account. 
 
4. In recent months we have received several telephone enquiries from 
parents concerned about pending decisions to close or move schools. These 
have included the following. 
 
5. Example A: Consultation documents were sent to parents of the children 
affected, asking for comments. Despite the fact that a large proportion of 
parents in the area do not have English as their first language, the 
consultation papers were only provided in English, thereby excluding many 
parents from meaningful participation. Some parents signed the document 
and returned it to school, thinking it was a consent slip for a school trip. This 
gives rise to concerns that the council’s race equality duty has not been met 
and there does not appear to have been any impact assessment carried out. 
 
6. Example B:  Proposals for closure issued to parents of a primary school 
were not issued to the parents of pupils at the autism unit at that school. Only 
after realising they had been omitted and demanding the papers were the 
proposal distributed to these parents. Despite the fact that pupil with autism 
would be more adversely affected by a sudden change in school environment, 
                                            
1 The Disability Equality Duty (Disability Discrimination Act 2005), Gender 
Equality Duty (Equality Act 2006), Race Equality Duty (Race Relations Act 
1976 (as amended)). 



the proposals included details of where pupils in the mainstream section of 
the school would attend if the school were closed, but said nothing about 
where the pupils at the autism unit would attend in that event. The parents 
were informed verbally that this would be considered after a decision on 
closure was taken, again denying them the opportunity of full and effective 
participation in the consultation process. As in the above example, no impact 
assessment was carried out. 
 
7. The current duties are not therefore providing sufficient safeguards for 
disabled pupils or families from minority ethnic backgrounds. The Schools 
(Consultation) (Scotland) Bill should explicitly acknowledge these duties, and 
require authorities to conduct their consultation process in a way which takes 
proper account of their duties to promote equality.   

 
8. The equality duties require public bodies to conduct and publish impact 
assessments in all their functions – including school closures and changes. 
The purpose of impact assessments is to ensure that people are not 
disadvantaged by an organisation’s decisions and activities and to identify 
where it is possible to take action to promote equality of opportunity. This 
should be provided form in terms in the new Bill. 

Educational Benefits Statement 

9. It is our proposal that the educational benefits statement proposed under 
Section 3 of the Bill should include the requirement to undertake and publish 
an equality impact assessment. One way of achieving this would be by way of 
the following suggested additions to section 3: 

Educational benefits statement 
… 

10. (1A) The statement must include the education authority’s 
assessment of the impact of the proposal on the observance of the 
authority’s equal opportunity requirements. 

… 
11. (4) In subsection (1A), “equal opportunity requirements” has the 
same meaning as in the exceptions to section L2 of Schedule 5 to the 
Scotland Act 1998 (c. 46). 

 
12. Such an amendment would be within the legislative competence of the 
Scottish Parliament as it imposes duties on Scottish public authorities with no 
reserved functions (i.e. education authorities) with a view to securing that their 
functions are carried out with due regard to the need to meet the equal 
opportunity requirements. It is similar to the duty imposed on education 
authorities by virtue of Section 5(2)(b) of the Standards in Scotland’s Schools 
etc. Act 2000. 

 
 

 

 



Access to Legal Aid 

13. The current guidance used by the Scottish Legal Aid Board states that “it 
may be unreasonable to make legal aid available to a person to litigate, as a 
private citizen, at public expense, about something that is obviously not 
exclusive to him or her.”2 This rule makes it very difficult for parents who 
would otherwise be eligible for Legal Aid to challenge decisions to close a 
school, even where the council have manifestly failed to follow the correct 
procedures or have taken a decision based on incomplete or inaccurate 
information. 

14. Parents must be given effective means (including access to the courts, 
where necessary) of ensuring that the new requirements in the Bill are, in fact, 
complied with. The lack of access to Legal Aid in cases of this sort is an 
obstacle to that and should be reviewed. 

Conclusion 

15. In GLC’s experience the need to consider the additional implications for 
disabled pupils and pupils or parents who do not have English as their first 
language is often overlooked by authorities. Even in cases where there has 
been a failure to follow the correct statutory procedures, it is prohibitively 
expensive to challenge this in the courts. The simple suggestions made in this 
paper would ensure that education authorities properly consider their equality 
duties before proceeding with a proposal for closure which could otherwise 
have damaging effects on particular groups of children; and that parents have 
the opportunity to challenge such decisions if they do not. 

 
Iain Nisbet 
Head of Education Law 
15 April 2009 

                                            
2 Providing Civil Legal Assistance, para 13.78 
(www.slab.org.uk/profession/handbook/Civil handbook/) 


