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SPICe Briefing 
UK ENERGY BILL 

21 January 2011

Alasdair Reid 
The UK Energy Bill was introduced in the House of Lords on 8 December 2010.  The Bill is 
designed to change the way energy efficiency measures are provided to homes and 
businesses, and to improve the UK Government framework which enables and secures low 
carbon energy supplies and fair competition in energy markets. 

In order that a UK wide policy can be established, the Scottish Government, subject to the 
Scottish Parliament passing a Legislative Consent Memorandum, considers that these 
provisions should be legislated for by the UK Parliament.  This briefing outlines the Bill, and how 
it applies to Scotland. 
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KEY POINTS 
• The Bill aims to change the way energy efficiency measures are provided to homes and 

businesses, and to improve the UK Government framework that enables and secures low 
carbon energy supplies and fair competition in energy markets. 

• Climate change, increased demand for and diminishing supplies of fossil fuels are key 
reasons for improved energy efficiency, and the introduction of low carbon energy 
supplies. 

• Electricity market reform and tackling fuel poverty are fundamental to the UK 
Government’s plans for a secure, safe, low carbon energy system. 

• Energy is generally reserved; however certain aspects of the Bill extend to Scotland. 

• The Green Deal creates a new system of loans that avoids consumers paying upfront 
costs for energy efficiency improvements to properties. 

• Powers, if poor energy efficiency performance persists in the private rented sector, to 
prevent residential landlords from refusing a tenant’s request for energy efficiency 
improvements, where finance is available. 

• Underpin the Green Deal with an Energy Company Obligation which focuses extra 
financial support on hard-to-treat homes and the fuel poor. 

• Repeal the Home Energy Conservation Act 1995. 

• Stakeholders have voiced concerns about, in particular, a UK wide approach to the 
Energy Company Obligation, and repealing the Home Energy Conservation Act. 
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BACKGROUND 
The UK Energy Bill was introduced in the House of Lords on 8 December 2010.  The Bill aims to 
change the way energy efficiency measures are provided to homes and businesses, and to 
improve the UK Government framework that enables and secures low carbon energy supplies 
and fair competition in energy markets. 

The economic and environmental rationale for acting on climate change by reducing the use of 
fossil fuels has been widely accepted for some time (Intergovernmental Panel on Climate 
Change 2007, and Department of Energy and Climate Change (DECC) 2010a).  Also:   

• demand for fossil fuels is expected to rise with the huge increase in population and 
wealth of emerging economies 

• the costs and risks of extracting fossil fuels from more remote locations are rising 
• the UK’s own oil and gas resources are declining, and are expected to become more 

vulnerable to high and volatile prices 
• much of the UK’s generating capacity is due to go offline by 2050  

Energy efficiency in buildings is therefore considered to be of paramount importance, as are low 
carbon energy supplies and fair competition in energy markets.  

UK Energy policy sits in the context of a developing European framework.  The European 
Commission (EC) adopted its latest energy communication in November 2010.  This “defines 
the energy priorities for the next ten years and sets the actions to be taken in order to tackle the 
challenges of saving energy, achieving a market with competitive prices and secure supplies, 
boosting technological leadership, and [to] effectively negotiate with our international partners” 
(EC 2010).  The new energy strategy focuses on five priorities: 

• achieving an energy efficient Europe 
• building a truly pan-European integrated energy market 
• empowering consumers and achieving the highest level of safety and security 
• extending Europe’s leadership in energy technology and innovation 
• strengthening the external dimension of the EU energy market   

At present, under Directive 2009/28/EC on the promotion of the use of energy from renewable 
sources the EU has agreed to: a reduction in greenhouse gas emissions to 20% below 1990 
levels, rising to 30% in the context of a global agreement on climate; 20% share of renewables 
in the final energy consumption; and a reduction in primary energy use to 20% below the 
baseline projection for 2020 (EC 2010).  In July 2010, Chris Huhne the Secretary of State for 
Energy and Climate Change, with his German and French counterparts supported the adoption 
of a formal target of a 30% reduction in GHG emissions by 2020 (DECC 2010b). 

UK POLICY FRAMEWORK 

The UK Programme for Government (HM Government 2010) committed the Coalition to 
producing an Annual Energy Statement (AES) to provide market direction, set strategic energy 
policy and help guide investment.  The AES for 2010 was published on 27 July (DECC 2010a), 
and states: 

The mission of this Government is to support the transition to a secure, safe, low-carbon, 
affordable energy system in the UK, and mobilise commitment to ambitious action on 
climate change internationally.  
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Electricity Market Reform is considered to be fundamental to this transition, and is currently 
being consulted on.  This seeks to “examine the reforms necessary to achieve the 
Government’s objectives on decarbonisation, renewable energy, security of supply and 
affordability” by allowing “equal access to the electricity market for a wider range of 
technologies”.  The proposals include, supporting carbon pricing so that the cost of running 
inefficient fossil fuel plants will increase, making lower carbon power more attractive; long term 
Feed in Tariff contracts to provide more certain revenues for low carbon generation; and 
Emissions Performance Standards to limit how much CO2 the most carbon intensive coal power 
stations can emit.  The consultation closes in March 2011, and a White Paper containing 
legislative proposals to implement new electricity market arrangements, is expected to be 
launched in spring 2011 (DECC 2010c). 

Tackling fuel poverty1 is also considered to be of paramount importance, as the number of UK 
households in fuel poverty rose by approximately 0.5 million between 2007 and 2008 to 4.5 
million, around 18% of all households.  This has been attributed to rising fuel prices, which have 
gone up by an average of 80% between 2004 and 2008.  The overall effect of price rises since 
2004 has far outweighed the impact of increasing incomes and energy efficiency.  In addition to 
climate change targets, the UK Government also has a target to eradicate fuel poverty across 
England, as far as reasonably practicable, in all households by 2016 (DECC 2010d).  In 
Scotland, the number of households in fuel poverty has been rising consistently since 2005, and 
in 2009 an estimated 770,000 households (33% of all households) were classified as fuel poor.  
Fuel poverty is particularly high in rural areas due to a combination of demographic factors 
(more older households), infrastructure (properties off the gas grid) and matters relating to the 
housing stock (more detached and hard to insulate homes) (Scottish Government 2010a). 

The UK has a legally binding target under the Kyoto Protocol to cut greenhouse gas (GHG) 
emissions by 12.5% below 1990 levels by 2012 and under the UK Climate Change Act 2008 
(c.27).  In Scotland the Climate Change (Scotland) Act 2009 (asp.12) binds the Scottish 
Government to cut GHG emissions by 80% below 1990 levels by 2050.   

Published alongside the AES is the 2050 Pathways Analysis (DECC 2010e).  This recognises 
that a major transformation of the UK economy is required to secure low carbon energy supplies 
which will allow a reduction in UK greenhouse gas emissions (GHG).  The Pathways Analysis 
states: 

We face major choices about how to move to a secure, low carbon economy over this 
period. Should we do more to cut demand, or rely more on increasing and decarbonising 
the energy supply? How will we produce our electricity? Which technologies will we 
adopt? […] 

The analysis in the 2050 Pathways work presents a framework through which to consider 
some of the choices and trade-offs which we will have to make over the next forty years. 
It is system-wide, covering all parts of the economy and all greenhouse gas emissions 
released in the UK. It shows that it is possible for us to meet the 80% emissions 
reduction target in a range of ways, and allows people to explore the combinations of 
effort which meet the emissions target while matching energy supply and demand. 

In the Queen’s Speech delivered on 25 May 2010, the UK Government announced its intention 
to introduce energy legislation “to improve energy efficiency in homes and businesses, to 

                                            
1 A household is defined as in fuel poverty if it needs to spend more than 10% of its income on fuel to maintain a 
satisfactory heating regime.  This is considered to be 21oC for the main living area and 18oC for other occupied 
rooms during daytime hours.  
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promote low carbon energy production and to secure energy supplies” (HC Deb 2010a).  The 
UK Energy Bill was introduced in the House of Lords on 8 December 2010.  

Energy matters are largely reserved under Schedule 5 Head D of the Scotland Act 1998 (c. 46), 
and DECC is responsible for UK Energy Policy.  However, certain provisions of the Bill relating 
to energy efficiency measures and some others fall wholly or partly within devolved 
competence.  In order that a UK wide policy can be established, the Scottish Government, 
subject to the Scottish Parliament passing a Legislative Consent Memorandum (LCM), 
considers that these provisions should be legislated for by the UK Parliament (Scottish 
Government 2010b).  This LCM is considered in more detail below. 

The legislative framework for UK energy policy has been under development for some time, and 
is currently underpinned by the following key objectives (DECC 2010f): 

• reducing GHG emissions in the UK 
• confirming global commitments to tackle climate change 
• ensuring secure, affordable energy supplies 

As part of these commitments, three relevant Acts have been passed in recent years: 

The Energy Act 2008 (c.32) strengthened regulation to allow for private sector investment in 
offshore gas infrastructure; enabled private sector investment in Carbon Capture and Storage 
(CCS); strengthened the Renewables Obligation (RO) which requires electricity suppliers to 
source a specified amount of their electricity from renewable sources; enabled the Government 
to offer financial support through Feed-in tariffs (FITS) for low-carbon electricity generation 
projects; and allowed for the establishment of a financial support programme called the 
Renewable Heat Incentive (RHI). 

The Climate Change Act 2008 (c.27) sets a legally binding target of at least an 80% cut in 
GHG emissions by 2050, as well as a reduction in emissions of at least 34% by 2020, against a 
1990 baseline; implements a carbon budgeting system which caps emissions over five-year 
periods; creates a Committee on Climate Change to advise Government on carbon budgeting 
and cost efficiencies; implements various reporting and monitoring programmes relevant to 
climate change and GHG emissions. 

The Energy Act 2010 (c.27) provided a framework for a new incentive to support the 
construction of four commercial-scale CCS demonstration projects in the UK; requires the 
Government to report on progress towards decarbonisation of UK electricity generation; tackles 
fuel poverty by requiring energy companies to fund eligible households; gives Ofgem additional 
powers in relation to their principal objective of protecting consumers. 

In July 2010 Chris Huhne, in a statement to the House of Commons noted (HC Deb 2010b): 

The cheapest way of closing the gap between energy demand and supply is to cut 
energy use. We need to address the state of our buildings-we have some of the oldest 
housing stock in Europe. Our green deal will transform finance for improving the energy 
efficiency of Britain's homes.  

In November 2010 Lord Marland, the Parliamentary Under-Secretary of State for Energy and 
Climate Change, in a debate on the Future of Energy Policy stated (HL Deb 2010): 

[…] the delivery of energy supply transcends many government periods. It is incumbent 
on us to be part of a broad coalition for the benefit of Britain. Later this year, we in this 
House will have it in our power to provide a clear pathway to the future, with legislation in 
the form of the next energy Bill to make that happen. 
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THE ENERGY BILL 
The Energy Bill was introduced with its first reading in the House of Lords on 8 December 2010, 
the second reading was on 22 December 2010, and it is currently at the committee stage.  The 
Bill is published with an accompanying Explanatory Note (Energy Bill Explanatory Note 2010) 
and an aide memoire (DECC 2010g), which set out the three principal objectives of the Bill: 

• tackling barriers to investment in energy efficiency 
• enhancing energy security 
• enabling investment in low carbon energy supplies 

There are provisions in the Bill relating to smart meters, energy bills, electricity monitoring, gas 
security, North Sea infrastructure, special administration regime, CCS incentives, nuclear 
funded decommissioning, continental shelf and offshore transmission.  These are reserved and 
do not extend to Scotland.  In summary, the Bill provides for the following (DECC 2010g and 
Smith 2010): 

Green Deal: creates a new system of loans that avoids consumers paying upfront costs to carry 
out energy efficiency improvements to houses and non-domestic properties.  Repayments 
would then attach to the energy bill at a property, rather than to an individual.  The loan could be 
for as long as 25 years, and an obligation would be created to make repayments pass to a new 
occupier or bill payer should the initial applicant move.  These provisions also include an 
obligation on energy companies to administer the charges and pass monies to the appropriate 
party.  It is expected that the finer details of this will come into force through secondary 
legislation, after a consultation period in autumn 2011. The Green Deal is expected to be 
available to customers in the latter half of 2012. 

The Government has indicated its intention to underpin the Green Deal by means of a golden 
rule.  This is that the joint cost of energy and of insulation will remain lower than the cost of 
energy in the absence of work taking place.  In situations where this is not the case, assistance 
from the Energy Company Obligation (outlined below) will be needed to bridge the gap.  This is 
likely to be the case for hard (or expensive) to treat houses, and for consumers already in fuel 
poverty. 

Private Rented Sector:  powers for the Secretary of State, in the event of continued poor 
energy efficiency performance in the Private Rented Sector, to prevent private residential 
landlords from refusing a tenant’s request for energy efficiency improvements to be undertaken, 
where finance is available.  It would also require private landlords in the domestic and non-
domestic sector to improve some of the least energy efficient properties where finance is 
available. Also, powers allow for the creation of domestic energy efficiency regulations following 
a review of the energy efficiency of private domestic and non-domestic properties.  The earliest 
date regulations could be made is April 2015.  

Energy Company Obligation:  amend existing powers in the Gas Act 1986, Electricity Act 
1989 and the Utilities Act 2000 to enable the Secretary of State to create a new Energy 
Company Obligation (ECO) to take over from the existing obligations to reduce carbon 
emissions (the Carbon Emissions Reduction Target (CERT) and Community Energy Saving 
Programme (CESP)), which expire at the end of 2012, and to underpin the Green Deal by 
focussing on those properties and households which could not make energy savings without 
extra financial support, such as those with hard-to-treat homes and the fuel poor. The 
Government estimates that this sector accounts for about a quarter of carbon emissions.  The 
precise design and scope of the ECO is expected to be set out in secondary legislation following 
a public consultation in late 2011. 
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Further measures to improve energy efficiency:  allow Government to direct the approach to 
the roll-out of Smart Meters until 2018 and to enable changes to transmission licences to ensure 
the effective introduction of new arrangements to support all Smart Meters; amend the Energy 
Performance of Buildings (Certificates and Inspections) (England and Wales) Regulations 2007; 
establish powers to require energy companies to provide information on the cheapest tariff on 
energy bills. 

Measures to improve energy security: include requiring the Gas and Electricity Markets 
Authority to report to the Secretary of State with an estimate of future need for electricity 
capacity; establishing powers for Ofgem to strengthen market incentive mechanisms for 
ensuring sufficient gas is available during a Gas Supply Emergency; consolidating existing 
provisions for third party access to upstream oil and gas infrastructure; establishing powers to 
ensure that cost effective supplies continue in the event that a large energy company becomes 
insolvent; establishing powers to de-designate areas of the UK Continental Shelf in order to 
facilitate the signing of a comprehensive agreement with Ireland about maritime boundaries.  

Measures to enable low carbon technologies: extend existing powers in the Energy Act 2004 
(that expired on 18 December 2010) and also extend existing Ofgem powers in the Electricity 
Act 1989 to enable the implementation of an enduring offshore electricity transmission regime 
beyond 2010. As well as amending existing powers in the Energy Act 2008 that enable the 
Secretary of State to modify a nuclear operator’s Funded Decommissioning Programme; to 
ensure that there is an appropriate balance between the Secretary of State’s powers to protect 
the taxpayer and the operator’s need for clarity over how those powers will be exercised. 

Measure extending the role of the Coal Authority:  amend the Coal Industry Act 1994 to 
provide powers to enable it to offer and charge for services relating to the longer-term safety 
and remediation of non-coal mining subsidence and non-mine water pollution.  

Repeal the Home Energy Conservation Act 1995 (HECA) in England, Scotland and Wales. 

THE ENERGY BILL AND SCOTLAND 

The Scottish Government (2010) states: 

An ambition of the Scottish Government is to move to a low carbon economy while 
achieving challenging energy efficiency and climate change targets and maintaining the 
security and diversity of energy supplies.  The provisions in the Bill will help achieve this 
and should be supported. 

As outlined above, Energy is generally a reserved area.  However, the Explanatory Notes of the 
Energy Bill state: 

10. The Bill extends to Scotland, except where the Bill amends legislation which does not 
itself extend to Scotland (see for example, clause 99 containing provisions on 
decommissioning nuclear sites).  

11. […] A Legislative Consent Motion will therefore be required for the devolved matters.  

The following provisions fall wholly or partly within devolved competence (Scottish Government 
2010): 

• areas of the Green Deal (domestic and non-domestic) relating to energy efficiency  
• areas of the Energy Company Obligation 
• enabling the Coal Authority to charge for services around certain of its functions (i.e. 

remediating subsidence and water pollution) 
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• repeal of the Home Energy Conservation Act 1995 

In addition, there are also areas of the Bill where Scottish Ministers will have powers to make 
Regulations, for example for the disclosure provisions of the Green Deal in relation to the 
private and social rented sectors and for disclosure to home owners.  Recognition that Energy 
Performance Certificates are different in Scotland has been made and reference is included in 
the Bill to an "equivalent alternative approach" to ensure the framework regulations represent 
the Scottish interest. 

In any other provisions that would be within the competence of the Scottish Parliament, the 
Secretary of State must secure the consent of the Scottish Ministers before making any 
regulations that extend to Scotland and must consult the Scottish Ministers in any other case. 
This consent mechanism is identical to that agreed for the RHI under the Energy Act 2008.  The 
Scottish Government (2010) states: 

Over the coming months DECC will be working with stakeholders to further develop 
policies to ensure that Scottish issues are covered. They have also offered to hold a 
session with Ministers and with MSPs to set out the proposals in more detail once the Bill 
has been laid in the UK Parliament. Officials are currently discussing the timings and 
content of this event. 

To this end, Nicola Sturgeon the Cabinet Secretary for Health and Wellbeing has lodged the 
following draft LCM (Scottish Government 2010): 

That the Parliament agrees that the relevant provisions of the UK Energy Bill introduced 
in the House of Lords on 8 December 2010 relating to the creation of powers to develop 
a new Green Deal for energy efficiency measures, the repeal of the Home Energy 
Conservation Act 1995, enabling the Coal Authority to charge for services and to 
implement additional measures to make improvements to regulatory frameworks for the 
energy markets, so far as these matters fall within the legislative competence of the 
Scottish Parliament, or alter the executive competence of Scottish Ministers, should be 
considered by the UK Parliament. 

STAKEHOLDER VIEWS 
The Scottish Parliament Economy, Energy and Tourism (EET) Committee contacted 
stakeholders for their views on the UK Energy Bill, and will take evidence from stakeholders on 
the LCM on Wednesday 26 January 2011 and from the Minister for Housing and Communities 
on 2 February 2011.  This section summarises stakeholder evidence received to date. 

GREEN DEAL 

WWF Scotland (2011) notes that the Bill provides for regulations for disclosure of the Green 
Deal when properties are sold or let, as well as for an “equivalent alternative approach” to 
ensure Energy Performance Certificates (EPC) represent the Scottish interest. 

Currently, EPCs are the main tool for informing consumers about the energy performance of 
their properties, however WWF Scotland feels that they contain insufficient information to 
support rational and informed decision making by consumers and that they do not reflect the 
energy performance of a property accurately.  This disclosure should therefore “form part of the 
EPC, and also part of the Home Report, and should include information on energy use, the 
impact of behaviour change, costs and savings”.  Reform of the EPC should be undertaken to 
form a “whole-house energy plan”. 
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The Energy Saving Trust (2011) has similar concerns to WWF, and states “While additional 
approaches may supplement disclosure via the EPC, we are concerned that the ‘equivalent 
alternative approach’ wording could result in a less appropriate tool for disclosure being used in 
Scotland instead of EPCs”. 

The Scottish Fuel Poverty Forum (2011) has serious concerns that the Green Deal passes 
the responsibility for tackling fuel poverty from Government to the energy companies.  “Crucially 
this means that the financing of these measures comes from consumers, with considerable 
regressive impact on those in fuel poverty (compared with raising the money through taxation)”. 

Friends of the Earth Scotland (2011) considers the current Green Deal proposals to be 
inadequate.  “It will not do anything like enough to make UK homes energy efficient or to 
eradicate fuel poverty.  It is unlikely to work for the fuel poor, tenants or those whose homes are 
harder to treat. Scotland’s climate and geography, as well as the number of homes off the gas 
grid, mean we have to be more imaginative in how we tackle energy efficiency and fuel poverty”.  
They also note that the methodology for preparing EPCs in Scotland, varies to that of England 
and Wales, and are concerned that Scottish assessors may not be able to produce “true ‘whole 
house surveys’ which fully address the energy efficiency of a property”. 

PRIVATE RENTED SECTOR 

WWF Scotland notes that provisions in the UK Energy Bill require the Scottish Government to 
conduct a review of the energy efficiency of domestic and non-domestic private rented 
properties, as well as allowing for the creation of domestic energy efficiency regulations.  
However, the Climate Change (Scotland) Act 2009 already states that, “Scottish Ministers must, 
by regulations, provide for the assessment of the energy performance of living accommodation; 
the emission of greenhouse gases produced by or otherwise associated with such 
accommodation; require owners of such accommodation to take steps, identified by such 
assessments, to improve the energy performance of such accommodation and reduce such 
emissions”.  Ministers must set out by March 2011 how they will use these powers.  WWF state 
that “It is therefore essential for the Scottish Government to make clear that obligations under 
the Climate Act are in no way compromised by these new powers under the UK Energy Bill”. 

The Energy Saving Trust has similar concerns to WWF Scotland, and states “Given the key 
role that all households will need to play if Scotland is to meet its very challenging climate 
change targets it is important that the Scottish Government focuses on taking forward the 
regulatory role already outlined in the Climate Change (Scotland) Act 2009. In this context the 
Energy Bill should clarify that the powers outlined in it are additional to, and do not supersede, 
existing powers in the Climate Change (Scotland) Act 2009”. 

The Association for the Conservation of Energy (2011) has similar misgivings to those 
outlined above, and considers the provisions in the UK Energy Bill relating to regulating private 
rented housing as “weaker, more cumbersome and less extensive than those in the CCSA”.  

Friends of the Earth Scotland believes that regulations requiring a tenant to request energy 
efficiency improvements may not be sufficient on their own because many “are unwilling to raise 
repair or improvement issues for fear of rent increases or eviction. Indeed, this is partly why so 
many houses in the private rented sector need energy efficiency improvements”.  Furthermore, 
they consider this approach to be “naïve at best”, and call for an improvement in tenants’ rights.  
Also, in conjunction with the views of other stakeholders regarding the Climate Change 
(Scotland) Act 2009, it is believed that the UK Energy Bill “must be seen as complementary to 
rather than replacing the legislation passed in 2009”. 
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ENERGY COMPANY OBLIGATION 

WWF Scotland notes that the ECO will work to a UK wide home heating cost reduction target 
alongside a carbon emissions reduction target.  However, due to factors such as geography 
(including remoteness from competitive installers and suppliers), a more severe climate and 
higher numbers of hard-to-treat properties, Scotland has not received its ‘fair share’ of 
investment.  “Any new scheme should address this flaw and ensure Scotland receives a 
proportionate share of ECO investment, if not more to deal with past under-investment”. 

The Scottish Fuel Poverty Forum shares the views of WWF Scotland, and notes “a differential 
of some £120 in annual heating bills between similar houses in the west of England and the 
west of Scotland”, therefore where “flat rate subsidies are proposed, the impact in Scotland is 
proportionately less”. 

Friends of the Earth Scotland shares the above views, and states that to “achieve the 
standards of energy efficiency that will make Scottish homes fit for the 21st century will require a 
step change in our attitudes. The UK Energy Bill does not reflect that requirement, nor does it 
recognise Scotland’s unique challenges in meeting that requirement”. 

The Energy Saving Trust, in a similar vein to other stakeholders believes that “it would be 
useful if the Bill could include a provision that would allow for the introduction of a ‘target’ 
specifying the minimum level of ECO activity that must be achieved in Scotland if activity levels 
in Scotland drop below acceptable levels”. 

COAL AUTHORITY 

The Association for the Conservation of Energy notes no objection to the extension of 
powers to the Coal Authority, none of the other stakeholders commented on this.  

REPEAL OF HOME ENERGY CONSERVATION ACT 1995 

WWF Scotland notes that, under HECA, local authorities have a duty to promote energy 
efficiency, however the Scottish Government’s Energy Efficiency Action Plan (2010b) only 
undertakes to “strengthening guidance for Local Housing Strategies and there is no requirement 
or duty to promote energy efficiency”.  WWF Scotland therefore believes that “HECA should 
only be repealed in Scotland when local authorities are given a clear duty to promote energy 
efficiency, requiring them to set targets for and report on carbon emissions reduction and fuel 
poverty eradication in all housing in their area”, this should be incorporated in Local Housing 
Strategies and/or Single Outcome Agreements. 

The Association for the Conservation of Energy sees HECA as being a “key driver in 
improving the energy efficiency of Scottish homes”, and urges the EET Committee to 
recommend that HECA is not repealed.  

Friends of the Earth Scotland consider that “regulations must be introduced both requiring 
action on the part of local authorities to monitor the energy efficiency of homes in their areas, 
and also empowering local authorities to take action to require the improvement of properties, 
especially in the private rented sector”. 

The Energy Saving Trust has similar views to other stakeholders, and calls for “a replacement 
duty to reduce carbon emissions in the household sector in Scotland” if HECA is to be repealed.  
This could be achieved with a “requirement to set carbon emission and energy consumption 
reduction targets in Local Housing Strategies”.  Such targets should have regard to the targets 
set out in both the Climate Change (Scotland) Act 2009 and the Energy Efficiency Action Plan. 
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LCM (S3) 31.1  Session 3, 2010 

LEGISLATIVE CONSENT MEMORANDUM 
 

ENERGY BILL 
 
 
Draft Legislative Consent Motion 
 
1. The draft motion, which is being progressed by the Minister for Housing and 
Communities and will be lodged by the Cabinet Secretary for Health & Wellbeing, is: 
 
 “That the Parliament agrees that the relevant provisions of the UK Energy Bill 
introduced in the House of Lords on 8 December 2010 relating to the creation of powers 
to develop a new Green Deal, for energy efficiency measures, the repeal of the Home 
Energy Conservation Act 1995,  enabling the Coal Authority to provide and charge for 
services and to implement additional measures to make improvements to regulatory 
frameworks for the energy markets, so far as these matters fall within the legislative 
competence of the Scottish Parliament, or alter the executive competence of Scottish 
Ministers, should be considered by the UK  Parliament.”  
 
Background 
 
2. This memorandum has been lodged by Nicola Sturgeon, Cabinet Secretary for 
Health & Wellbeing under Rule 9.B.3.1(a) of the Parliament’s standing orders.  The 
Energy Bill was introduced in the House of Lords on the 8th December. More information 
on the Bill can be found at:  
 
http://services.parliament.uk/bills/2010-11/energyhl.html 
 
Content of the Energy Bill 
 
3. The UK Energy Bill is designed to provide for a step change in the provision of 
energy efficiency measures to homes and businesses and to make improvements to the 
UK Government’s framework which enable and secure low carbon energy supplies and 
fair competition in the energy markets. The Bill seeks to provide for some of the key 
elements of the UK Government’s Programme for Government and its first Annual 
Energy Statement.    
 

4. The Bill is a first step and further legislation will be sought later in the Parliament 
to implement, for example, the findings of the Electricity Market Review.   This further 
legislation will have a key bearing on devolved matters such as the Renewables 
Obligation, funding for carbon capture and storage, and control of emissions from power 
stations.  The Scottish Government is working closely with the UK Government on this. 
 
 
Key Elements of the Bill  
 
5. The core of the Bill will provide for the Green Deal. These provisions include: 
  

• a new financing framework to enable the provision of energy efficiency 
measures to all householders and private landlords, funded by a charge on 
energy bills in order to avoid paying upfront costs. This framework will also 
extend to non domestic buildings and include:  

http://services.parliament.uk/bills/2010-11/energyhl.html
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• powers to set parameters around the use of this facility to ensure consumer 
protection for both the originator of the work and subsequent occupiers;  

• powers to limit access to the financial mechanism in the framework to the 
installation of genuine energy efficiency measures which are expected to exceed 
the level of the charge; and  

• an obligation on energy companies to administer the charges and pass 
monies to the appropriate party.  

• Powers to create a new Energy Company Obligation to take over from the 
existing obligation to reduce carbon emissions (Carbon Emissions Reduction 
Target), which expires at the end of 2012. The new obligation will be designed to 
work alongside the Green Deal finance offer, above, and target appropriate 
measures at those households which are likely to need additional support, in 
particular those containing vulnerable people on low incomes and those in hard 
to treat housing.  

 
Additional Measures Contained in the Bill  
 
6. The Bill will also contain a number of additional measures, detailed below.  
 
Energy efficiency:  

• Extension and amendment of the enabling powers in the Energy Act 2008 
concerning smart meters, in order to facilitate the successful introduction of smart 
meters in Great Britain.  

• Power to remove unnecessary restrictions on access to data. Held on the 
register maintained under Energy Performance of Buildings (Certificates and 
Inspections) (England and Wales) Regulations 2007, and for Scotland, under the 
Energy Performance of Buildings (Scotland) Regulations 2008. 

• Powers that would allow the Government to require energy companies to 
provide information on the cheapest tariff on energy bills.  

 
Security of energy supplies:  

• Steps to increase the effectiveness of monitoring of electricity security of 
supply. This will include making Ofgem responsible for providing estimates of 
future capacity need.  

• Measures to strengthen the market incentive mechanism for ensuring 
sufficient gas is available.  

• Consolidation of existing provisions for third party access to upstream oil and 
gas infrastructure, and streamlining of current procedures to facilitate 
determinations by the Secretary of State where required; with new provisions for 
notification of commercial negotiations, and to trigger determination procedures 
where negotiations have been unduly protracted.  

• A special administration regime for a gas and electricity suppliers to ensure 
that gas and electricity continue to be supplied as cost effectively as possible in 
the event a company becomes insolvent.  

• Powers to de-designate areas of the UK Continental Shelf in order to facilitate 
the signing of a comprehensive agreement with Ireland about maritime 
boundaries to enable the alignment of Exclusive Economic Zones and to facilitate 
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the exploitation of our Continental Shelf resources (important for oil, gas and 
renewable energy supply).  

 
Low carbon generation:  

• Powers, if required, to implement the enduring offshore electricity 
transmission regime.  

• Amendment to the existing powers in the Energy Act 2008 enabling the 
Secretary of State to modify a nuclear operator’s Funded Decommissioning 
Programme; to ensure that there is an appropriate balance between the 
Secretary of State’s powers to protect the taxpayer and the operator’s need for 
clarity over how those powers will be exercised. This should give investors in new 
nuclear the certainty they need to finance very significant, long-term investments.  

 
Coal Authority:  

• Powers to enable the Coal Authority to offer and charge for services relating 
to the longer-term safety and remediation of non-coal mining subsidence and 
non-mine water pollution.  
 

7. Scottish Government officials have liaised closely with DECC colleagues on the 
content of the Bill clauses and will continue to be closely involved in the development of 
related policy. 
 

Provisions Which Relate to Scotland 
 
8. Energy matters are generally reserved under Head D of the Scotland Act 1998.  
Agreement to this LCM will enable a UK wide policy on energy efficiency.  The areas of 
the Bill which are reserved and not included in the subject matter of this LCM include: 
smart meters; energy bills; electricity monitoring; gas security; North Sea infrastructure; 
special administration regime, CCS incentives, nuclear funded decommissioning, 
continental shelf, and offshore transmission. 
 

9. The areas of the Bill with devolved implications that will be subject to the LCM 
are:  

• the areas of the Green Deal (domestic and non-domestic) around energy 
efficiency which are devolved;  

• the areas of the Energy Company Obligation around energy efficiency 
measures that are devolved;  

• enabling the Coal Authority to provide and charge for services around certain 
of its functions (i.e. remediating subsidence and water pollution); and,  

• repeal of the Home Energy Conservation Act 1995.  
 

10. In addition, there are also areas of the Bill where Scottish Ministers will have 
powers to make Regulations, for example for in relation to the acknowledgement of a 
green deal plan by purchasers or tenants on the sale or lease of a property, , in relation 
to the private and social rented sectors and for modification of the disclosure of 
information from the register maintained under the Energy Performance of Buildings 
(Scotland) Regulations 2008. Recognition that Energy Performance Certificates are 
different in Scotland has been made and reference is included in the Bill to an 
“equivalent alternative approach” to ensure the framework regulations represent the 
Scottish interest. 
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11. It has further been agreed that when making regulations to implement the Green 
Deal the UK Government will consult with, and (to the extent that they relate to devolved 
matters) require the consent of, Scottish Ministers prior to making provisions that will 
affect Scotland. 
 

Reasons for seeking a legislative consent motion 
 
12. As outlined above, Energy is generally a reserved area.  However, the provisions 
of the Bill that relate to; the Green Deal (domestic and non-domestic); provisions 
relating to energy efficiency measures, activities of the Coal Authority enabling it to 
charge for services and remediating subsidence and water pollution; and, the repeal of 
the Home Energy Conservation Act 1995 all fall, wholly or partly, within devolved 
competence.   
 

13. The Bill will confer functions on the Scottish Ministers to reflect devolved 
competence in the following ways: 
 
Regulation-making powers - These relate to the manner of the acknowledgement of 
a green deal plan by purchasers or tenants on the sale or lease of a property and the 
cases to which a requirement for acknowledgment would not apply., to the powers to 
impose efficiency measures or the green deal on the private and social rented sectors 
and powers to amend the Energy Performance of Buildings (Scotland) Regulations 
2008 for the purposes of the Green Deal. In these areas Scottish Ministers will have 
powers to make secondary legislation.  Energy Performance Certificates are different 
in Scotland. In this regard reference will be made to an "equivalent alternative 
approach" ,and UK Ministers will consult with Scottish Ministers to ensure that the 
framework regulations represent the Scottish interest.  UK Ministers are proposing to 
introduce regulation on the Private Rented Sector in England (and Wales). 

 
Consent mechanism – in relation to other provisions that would be within the 
competence of the Scottish Parliament, the Secretary of State must secure the 
consent of the Scottish Ministers before making any regulations that extend to 
Scotland and must consult the Scottish Ministers in any other case.  This mechanism 
is identical to that agreed for the Renewable Heat Incentive under s.100(7) of the 
Energy Act 2008. 
    

Consultation 
 
14. Over the coming months DECC will be working with stakeholders to further 
develop policies to ensure that Scottish issues are covered.  They have also offered to 
hold a session with Ministers and with MSPs to set out the proposals in more detail 
once the Bill has been laid in the UK Parliament. Officials are currently discussing the 
timings and content of this event.  
 
Financial Implications/Investment/Jobs 
 
15. There are no direct financial implications for the Scottish Budget as this initiative 
will be delivered by the market place.  It is expected that this policy will provide new 
investment into energy efficiency throughout the UK and create substantial green jobs.   
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Conclusion 
 
16. An ambition of the Scottish Government is to move to a low carbon economy 
while achieving challenging energy efficiency and climate change targets and 
maintaining the security and diversity of energy supplies.  The provisions in the Bill will 
help achieve this and should be supported. 
 

 
SCOTTISH GOVERNMENT 
December 2010 
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