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PUBLIC PETITION NO. PE1361 

 
PLEASE REFER TO GUIDANCE NOTES AT THE BACK OF THIS FORM. 

1. Name of petitioner 
Tom Muirhead 
2. Petition title  
Involvement of the Scottish judiciary in the legislative process 
3. Petition text  
Calling on the Scottish Parliament to urge the Scottish Government to review 
the involvement of the Scottish judiciary in the legislative process. 
4. Action taken to resolve issues of concern before submitting the 
petition 
I have raised the concerns outlined in this petition with my MP (Ann 
McKechin, Glasgow North) and my MSP (Pauline McNeill, Glasgow Kelvin). 
 
I received a standard notification from my MP. From my MSP I received a 
reply and I expanded and explained further on my concerns in my reply to 
that. So far I have not received a response.  
 
I have set up www.liberty-scotland.org where some of the legal implications 
and inevitable problems that arise from involving the Scottish judiciary in the 
legislative process are explained and highlighted. 
 
I have started an e-mail and leafleting campaign to bring my concerns 
regarding the involvement of the Scottish judiciary in the legislative process to 
the public’s attention. 
5. Petition background information  
Since 1999 the newly devolved Scottish Government has involved the 
Scottish judiciary in the legislative process. This has been done by including 
the judges in various consultation exercises that have been held before 
creating new and amending existing legislation. 
 
The Petitioner’s main concern is shown by the following question that the 
remainder of this petition will go onto explain:- 
 
Does the involvement of the Scottish judiciary in the legislative process give 
rise to a sufficient link between the Scottish Ministers and the Scottish 
judiciary that automatically disqualifies all Scottish judges from hearing any 
case that involves the Scottish Ministers? 
 
One, of many, examples of the involvement of the Scottish Judiciary in the 
legislative process can be found by analysing the steps taken that eventually 
lead to the Scottish Parliament passing the Family Law (Scotland) Act 2006. 
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Before passing the Family Law Act the Scottish Government involved the 
judges in the initial stages of the legislative process, the judges willingly 
participated in two consultation exercises by replying to several of the areas 
consulted upon, some of these replies were kept confidential but most were 
published. 
 
For the details of the steps taken to create the Family Law Act which, 
amongst other things, amended the law in relation to parental rights and 
responsibilities, please see the Scottish Parliament’s SPICe Briefing Paper: 
www.scottish.parliament.uk/business/research/briefings-03/sb03-20.pdf and 
for a detailed summary of this please see  www.liberty-scotland.org/LS-fair-
trial-campaign.html
 
The SPICe briefing paper and the Liberty Scotland reference show that all 
judges in Scotland were consulted, either individually or through their 
respective associations, on Scottish Family Law. They further show that all 
judges responded and include these responses in full. The number of judges 
consulted and their replies are too detailed to include here but I would yet 
again point you to the references above for all the details. 
 
After considering and analysing the above It seems clear to the Petitioner that 
the action of consulting with the judiciary on future legislation and the act of 
the judiciary in replying and while doing so giving their views and offering 
advice on the future shape of legislation creates a substantial link between the 
Scottish Ministers and the Scottish Judiciary. 
 
To the petitioner this rings alarm bells. It should be noted that the duty of a 
judge is to interpret the law in order to resolve disputes between citizen and 
citizen and citizen and the state. In performing this crucial role judges are 
required to be independent and impartial. The immediate concern is: How can 
the Scottish judges be independent and impartial in cases involving a dispute 
between a citizen and the state when they regularly participate in the 
legislative process by taking part in the various consultation exercises run by 
the Scottish Ministers and the Scottish Government? 
 
The senior British courts along with the European Court of Human Rights 
have consistently held that judges must be independent and impartial. One 
rule that has been developed is that a judge is automatically disqualified from 
hearing a case where he or she has a link to a party to the case. Please see 
the Liberty Scotland web site for details of the judicial decisions where this 
rule has been established.  
 
So, we now have a situation where the Scottish judiciary are routinely 
consulted on legislation and as part of these consultations they express 
opinions and give advice on areas of the law. The main question that arises 
out of all of the above is:  
 
Does the involvement of the Scottish judiciary in the legislative process give 
rise to a sufficient link between the Scottish Ministers and the Scottish 
judiciary that automatically disqualifies all Scottish judges from hearing any 
case that involves the Scottish Ministers? 
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To grasp the potential seriousness of this issue you must note that the 
Scottish Ministers are responsible for all criminal prosecutions and if not 
initially a party in a civil dispute they are always a potential party. 
 
Please note that it has been judicially decided that The Lord Advocate who is 
the head of the prosecution service and responsible for all criminal 
prosecutions is a Scottish Minister – See Somerville v The Scottish Ministers 
2007 SLT 1113 
 
While considering this petition I would also urge the Public Petitions 
Committee to consider formally asking one of the Scottish Law Lords, either 
the Lord Advocate or the Advocate General, to raise this question and the 
associated concerns in front of the Supreme Court (Please note that there is a 
facility set up under paragraph 34 of Schedule 6 to the Scotland Act 1998 to 
cover situations of this type). 
 
It is very important to realise that everyone is entitled to a fair trial or a fair 
hearing in front of an independent and impartial tribunal. You cannot take this 
right away from a group of people without taking it away from you and you 
can’t take it away from you without taking it away from me. 
 
Please see www.liberty-scotland.org and in particular the Fair Trial Campaign 
at www.liberty-scotland.org/LS-fair-trial-campaign.html for a more detailed 
explanation of the issues outlined in this Petition. 
6. Do you wish your petition to be hosted on the Parliament’s website as 
an e-petition? 
YES  
7. Closing date for e-petition 
1 October 2010 
8. Comments to stimulate on-line discussion 

1. It is of the utmost importance that everyone is entitled to a fair trial 
and/or a fair hearing in front of an independent and impartial tribunal. 

 
2. Any practice of our elected government that interferes with the 

perceived independence and impartiality of the Scottish Judges should 
be identified and stopped immediately. 

 
3. In order to bring the concerns in the petition to the notice of our 

government I would ask everyone to sign this on-line petition and raise 
any further questions and queries on the discussion forum that 
accompanies it. 
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