
 
 

THE SCOTTISH PARLIAMENT 
WAVERLEY RAILWAY (SCOTLAND) BILL 

 
CONSIDERATION STAGE EVIDENCE 

 
GROUP 64 – OBJECTOR NO.113 

BRB (RESIDUARY) LIMITED (“BRBR”) 

 
Topics arising from BRBR’s objection to be pursued are as follows: 

A. Extinction of pre-existing statutory obligations; 

B. Acquisition of title/rights over land – impact on retained land interests. 

 
A. EXTINCTION OF PRE-EXISTING STATUTORY OBLIGATIONS 
 

• British Railways Board’s statutory obligations – the outcome of rail privatisation; 

• The case of R Walker -V- BRB (1984) 1WLR805;  

• BRBR’s desired amendment; 

• Section 36, Stirling - Alloa - Kincardine Railway and Linked Improvements Act 

2004; and 

• Edinburgh Tram Bills 

 
WITNESS: Neil Amner, Biggart Baillie, Solicitors 
 
My name is Neil Amner, I am a Partner in the specialist Infrastructure, Environment and 

Transport Law Group at Biggart Baillie, Solicitors.  I acted for British Railways Board 

(BRB) during rail privatisation and have since acted for a range of railway industry 

sector clients.  My recent work has included acting for Clackmannanshire Council in the 

Stirling – Alloa – Kincardine Railway Project, following enactment of the Private Bill 

authorising those works by the Scottish Parliament.   

 

1. British Railways Board’s statutory obligations – the outcome of rail 
privatisation 
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1.1. There is a range of historic statutory (as opposed to title) rights and 

obligations applicable to land which has at any time been in railway use.  

Those obligations are principally in respect of fencing, structures and 

drainage and they are (as stated in BRBR’s objection to the Bill) primarily set 

out in the Railway Clauses Consolidation (Scotland) Act 1845, subject to 

specific amendment in individual acts authorising the original formation of the 

railways in question. 

1.2. The statutory obligations were imposed on the original railway companies as 

authorised undertakers of each railway.  The obligations have been 

transmitted to the statutory successors of those companies.  Before rail 

privatisation, that meant BRB.  

1.3. The outcome of rail privatisation is that, save in respect of land holdings and 

other interests which were transferred to Railtrack PLC (now Network Rail 

Infrastructure Limited) or another railway industry party (i.e. the very few 

instances of freight or maintenance sites), BRBR is now the party liable for 

the historic statutory obligations in respect of land which has at any time 

been in railway use.  Those obligations apply to BRBR whether or not it is 

still the owner of the land in question. 

 

2. The case of R Walker -V- BRB (1984) 1WLR805 

The case of R Walker -V- British Railways Board 1984 confirms that the 

obligations in question remain enforceable against BRBR even when the land in 

question has fallen out of railway use and has been sold to a third party.  I would 

take this opportunity to make it clear that, contrary to any impression that may 

otherwise be gathered from the oral evidence before the Bill Committee on 23 

January 2006, the Walker case provides that a railway company’s obligation to 

maintain fences on a railway continues notwithstanding that the line in question is 

no longer used for the running of trains and that the track has been removed.  A 

copy of the Report of the Case from the Weekly Law Reports is attached.   

 

3. BRBR’s desired amendment 
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3.1. BRBR’s logic in seeking the amendment to the Bill (which is set out as an 

attachment to this Consideration Stage Evidence) is to avoid there being 

overlapping and potentially contradictory statutory provisions in force in 

respect of the Waverley railway route.   

3.2. The amendment is intended to ensure that the authorised undertaker will be 

the sole party with rights and obligations in respect of the authorised works. 

3.3. Evidence on the proposed amendment has been put to the Committee 

before in relation to BRBR’s original objection to the Bill.  The amendment, 

as drafted in relation to this objection has been agreed with the Promoter and 

we would request that that the Committee make the amendment to the Bill 

which BRBR and the Promoter have agreed. 

4. Section 36, Stirling - Alloa - Kincardine Railway and Linked Improvements 
Act 2004 

4.1. The text for the amendment to the Bill sought by BRBR reflects the principles 

of Section 36 (in particular Section 36 (2)) of the Stirling - Alloa - Kincardine 

Railway and Linked Improvements Act 2004 (“SAK Act”).  

4.2. Section 36(2) was inserted to the SAK Act during the Private Bills process of 

the Scottish Parliament following the objection to that Bill which I lodged on 

behalf of BRBR.  The amendment in question was driven by the same 

concern which BRBR has on this occasion.   In turn that drafting was derived 

from a Transport and Works Act Order provision which had previously been 

sought and secured with BRB.  

4.3. Edinburgh Tram Bills 

The City of Edinburgh Council as promoters of the two Edinburgh tram Bills 

currently before the Scottish Parliament has accepted the above logic for the 

proposed tram routes and with BRBR’s agreement sought equivalent amendments 

to both of their Bills.  Both Bill Committees supported the amendments in question 

at the Consideration Stage of the respective Bills.  

 

5. Alternative to Amendment of Bill 
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The suggested amendment to the Bill would be the best solution to address 

BRBR’s concerns, however, if the Bill Committee is not minded to support the 

suggested amendment BRBR would request that the Promoter enters into or is 

obliged to enter into a Bridge Transfer Agreement in the form attached to  Annex I  

of the Objection.  

 

 

Estimated oral evidence duration: 10 mins (excluding cross examination/bill 
committee questions) 
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BRBR suggested amendment to the Bill: 

“Section 41 Application of original enactments 

(1) The provisions of the original enactments mentioned in schedule 10 to this Act 

shall apply to the authorised works as though for references in those provisions to 

any former railway there were substituted references to the whole or any part of 

the authorized works and as if any reference to the railway undertaker (however 

described) were a reference to the authorised undertaker. 

(2) Except as may be otherwise provided in this Act, and subject to subsection (3) 

below, as from the coming into force of this Act the authorised undertaker shall, to 

the exclusion of all other parties: 

(a) be subject to all obligations; and 

(b) be entitled to the benefit of and to exercise all rights, powers and 

privileges 

(whether statutory or otherwise) relating to the former railway.  

(3) Subsection (2) above applies to obligations, and to rights, powers, privileges, 

only insofar as the same are: 

(a) still subsisting; and 

(b) capable of having effect in relation to the authorised works or 

any structure situated within the limits of deviation or the limits of land to 

be acquired or used; and 

(c) capable of being enforced; 

to the intent that all other parties shall be released from all such 

obligations. 

(4) In subsections (2) and (3) above, "other parties" includes (without prejudice to 

the generality of that expression) the statutory successors to the parties obligated 

or authorised by virtue of the original enactments or the enactments incorporated 

by section 42(1) below.  
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(5) Except as provided in this section, nothing in this Act shall have the effect of 

applying the original enactments to the authorised works or to the authorised 

undertaker.”  
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B. ACQUISITION OF TITLE/RIGHTS OVER LAND – IMPACT ON RETAINED 
LAND INTEREST 

 
• Nature of Retained Land Interests 

• Traditional protective title conditions 

• Impact of rail privatisation 

• Demarcation Agreement conditions 

• BRBR’s position 

• Negotiations with the Promoters 

• Transport & Works Act Order type qualification of powers 

 
 
WITNESS: Neil Amner, Biggart Baillie, Solicitors. 
 

My name is Neil Amner, I am a Partner in the specialist Infrastructure, Environment and 

Transport Law Group at Biggart Baillie, Solicitors.  I acted for British Railways Board 

(BRB) during rail privatisation and have since acted for a range of railway industry 

sector clients.  My recent work has included acting for Clackmannanshire Council in the 

Stirling – Alloa – Kincardine Railway Project, following enactment of the Private Bill 

authorising those works by the Scottish Parliament.   

 

1. Nature of Retained Land Interests 

As explained in Section A above, BRBR holds the residue of former BRB land 

throughout the United Kingdom which is seen as having potential for future rail 

purposes.   

2. Traditional protective title conditions 

Over the years it has become a matter of standard practice that sales of railway 

land will be subject to title conditions designed to protect current or prospective 

use of adjoining or nearby land for railway use.  Typically, the sort of title 

conditions in question have included obligations in relation to ground support, 

drainage (i.e flood prevention) and fencing – with accompanying approvals 

provisions etc. 

3. Impact of rail privatisation 
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During rail privatisation the then land holdings and BRB were divided, with ground 

then actually or immediately foreseen as being needed for the operational railway 

being transferred by and large to Railtrack PLC (now Network Rail Infrastructure 

Limited) with residual land holdings being retained by BRB. Those retained 

interests are now vested in BRBR.  

4. Demarcation Agreement conditions 

4.1. As part of the privatisation process, in order to regulate the inter-relationship 

between operational and retained land holdings and their use, deeds of title 

conditions (known as “Demarcation Agreements”) were imposed in relation 

to all sites where BRB’s pre-privatisation title was to be split in the way 

referred to in Section 3. 

4.2. The Demarcation Agreements all followed a standard style, subject to 

customisation for site specific issues, and contain provisions designed to 

prevent activities on retained land interfering with the operational use of 

operational land, as well as protecting the potential future operational use of 

retained land from any activities on the current operational land.  

5. BRBR’s position 

5.1. BRBR accept that where the authorised undertaker wishes to acquire land 

for the Waverley line, it may wish to do so by the use of compulsory powers - 

in order, amongst other reasons, to “clean” a title so as to remove any 

adverse historic title conditions or third party rights.  This is a perfectly 

legitimate approach as many historic title conditions will no longer be 

relevant and those which do remain relevant could otherwise frustrate the 

intention of the Scottish Parliament in the enactment of the Bill and 

authorising the authorised works.  

5.2. BRBR’s position, however, is that insofar as the exercise of compulsory 

acquisition powers removes either traditional railway title burdens or 

Demarcation Agreement conditions, such title conditions should either be 

preserved or reimposed in order to protect the operational and safety 

integrity of current and future railway operations. 

6. Negotiations with the Promoters 
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6.1. BRBR’s position in this regard was accepted in respect of Stirling – Alloa – 

Kincardine Railway and Linked Improvements Bill (“SAK Bill”) - with the 

result that Clackmannanshire Council entered into the compromise 

agreement with BRBR to that end in exchange for withdrawal of BRBR’s 

objection to the SAK Bill. 

6.2. The same Parliamentary Agents are acting for the Promoter as acted for 

Clackmannanshire Council on the SAK Bill.  From discussions I have had to 

date with the Promoter’s Parliamentary agents in relation to BRBR’s previous 

objection to the Bill lead me to believe that the Promoter’s Parliamentary 

agents understand and accept the logic of BRBR’s position and that a 

resolution of the matter will be possible subject to reaching agreement on 

what steps in fact ought to be taken to address each individual instance 

where the issue arises. 

6.3. Subject to the Promoter engaging in fact finding discussions and subsequent 

negotiations with BRBR, I would hope that on this occasion too a workable 

practicable solution can be found and contractualised in a legally binding 

manner, in order to allow this aspect of the BRBR objection to be withdrawn 

prior to this evidence coming before the Committee.  

6.4. At the time of preparing this evidence, I have had initial discussions with 

Promoter’s Parliamentary agents and I await a draft compromise agreement, 

which I understand will draw heavily on the final form agreed between BRBR 

and Clackmannanshire Council for the SAK Bill objection.  Naturally, I will 

keep the Private Bills Unit advised of progress.   

7. Transport & Works Act Order type qualification of powers 

7.1. In the event that such a solution cannot be found or that legally binding 

agreement is not entered into in time, BRBR would request that the 

Committee qualify the compulsory acquisition powers to be granted by 

enactment of the Bill so that any existing traditional railway title burdens or 

Demarcation Agreement conditions will continue to subsist or, alternatively, 

that the exercise of compulsory acquisition powers granted by the Bill will be 

subject to suitable saving provisions to protect the integrity of the current or 

future occupational use of adjoining railway lands. 

\\Edn-App-001\Users\PUBLIC\!Work Pending\Waverley Docs\BRBR Written Evidence.Doc 
23/03/06 12:12 



7.2. Such saving provisions are commonly used in situations where pre-existing 

statutes or agreements would otherwise be overridden in a compulsory 

purchase scenario.  Saving provisions can require certain regulatory or 

compensation procedures to be completed before a compulsory purchase is 

completed. 

7.3. What BRBR is seeking (in the absence of agreement with the Promoter as 

referred to above) is that the Bill should be amended to ensure that existing 

Demarcation Agreement and other title and contractual protections of 

operational or prospectively operational railway land and the use of the same 

are preserved before the compulsory acquisition rights sought by the Bill can 

be exercised.   

7.4. There is precedent for such a step under the Transport and Works Acts 

Orders – including the City of Edinburgh (Guided Busway) Order 

Confirmation Act 1998 – which have contained similar saving provisions to 

those now proposed by BRBR. 

Estimated oral evidence duration: 15 mins (excluding cross-examination/bill 
committee questions) 
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*805 R. Walker & Sons and Others v. British 
Railways Board 

(Lancashire County Council Third Party) 
[1980 W No. 3483] 

 
Chancery Division 

  
Ch D 

  
Goulding J. 

  
1984 Feb. 15 

  
Railways--Accommodation works--

Fencing--Statutory liabilities to adjoining 
owners--Railway track removed--Whether 
liability to fence determined-- Railway Clauses 
Consolidation Act 1845 (8 & 9 Vict. c. 20), s. 
68
 

Under a special Act of 1845, incorporating 
the Railway Clauses Consolidation Act 1845, a 
railway company acquired land for the 
construction of a railway adjoining land now 
occupied by the plaintiffs. The company built a 
fence along the boundary and afterwards 
maintained it pursuant to section 68 of the Act. 
In about 1970 the company ceased to run 
trains and in about 1972 the railway tracks and 
other equipment were removed. In 1974, *806 
a conveyance of the site by the company to 
the local county council contained provisions 
by which the obligations relating to fencing and 
other accommodation works would be taken 
over for the benefit of the owners or occupiers 
of the adjoining land. The plaintiffs claimed 
that the fence dividing the former railway 
property from their land had not been 
maintained since about 1976, was now 
dilapidated, and no longer stockproof, so 
causing them damage and expense in bringing 
back stock which had strayed on to the former 
railway land. They asked for specific 
performance of the obligation arising under 
section 68 of the Act and damages. 
 

On the preliminary question whether, 
under section 68 of the Act, the maintenance 
of fences was an obligation on the railway 
company remaining in perpetuity, 
notwithstanding the cesser of user for the 
running of trains or for railway purposes and 
notwithstanding removal of the track and sale 
of the site: -- 

 
Held, that the company's discontinuance 

of the line of railway did not affect the 
obligation to maintain a fence at all times, 
since on the true construction of section 68 of 
the Railway Clauses Consolidation Act 1945 
the purpose of the accommodation works was 
not only to protect cattle on the adjoining lands 
from straying thereout "by reason of the 
railway," but also to separate the railway from 
the adjoining lands and to protect them from 
trespass; that, accordingly, on the facts as 
alleged by the plaintiffs, the continuing need of 
the adjoining lands for fencing meant that the 
purpose of the railway's accommodation works 
still existed and the company's obligations 
under section 68 had not been determined by 
the cessation of user of the railway for the 
running of trains or other railway purposes and 
removal of the track (post, p. 811E-F). 
 

Simpson v. Caledonian Railway Co. 
(1878) 5 R. (Ct. of Sess.) 525 and  Midland 
Railway Co. v. Gribble [1895] 2 Ch. 827, C.A. 
considered. 
 

Cairns Bros. v. Canadian National Railway 
[1937] 2 D.L.R. 537 distinguished. 
 

The following cases are referred to in 
the judgment: 
 

Cairns Bros. v. Canadian National Railway 
[1937] 2 D.L.R. 537 
 

Cooper v. Railway Executive [1953] 1 
W.L.R. 223; [1953] 1 All E.R. 477
 

Dixon v. Great Western Railway Co. 
[1897] 1 Q.B. 300, C.A.
 

Midland Railway Co. v. Gribble [1895] 2 
Ch. 827, C.A.
 

Simpson v. Caledonian Railway Co. 
(1878) 5 R. (Ct. of Sess.) 525 
 
 

No additional cases were cited in 
argument. 
 

Preliminary IssueBy writ dated 7 
November 1980 the plaintiffs, R. Walker & 
Sons, John Ernest Dawson and Frederick 
Robert Dawson, claimed against the 
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defendants, the British Railways Board, 
specific performance of the obligation under 
the Railway Clauses Consolidation Act 1845 to 
maintain a fence along the boundary between 
the plaintiffs' land at Lina Laithe Farm, Earby, 
Near Colne, Lancashire, and adjoining land 
forming part of a disused railway between 
Colne and Skipton. They also claimed 
damages in addition to or in lieu of specific 
performance. The site of the railway was 
conveyed in 1974 to the West Riding County 
Council whose rights and obligations later 
became vested in the Lancashire County 
Council, and the board joined them as third 
party. 
 

On 9 January 1984, the board applied to 
Master Barratt for an order directing the trial of 
a preliminary question in the action and third 
party *807 proceedings relating to their 
obligations under section 68 of the Act in the 
light of cesser of user of the site for railway 
purposes. 
 

The facts are stated in the judgment. 
 
Representation 
 
Martin Buckley for the plaintiffs. 
 
Timothy Jennings for the defendant board. 
 
Peter Smith for the third party. 
 
GOULDING J. 
 

I have to determine a question arising in 
an action between a number of persons as 
plaintiffs and British Railways Board ("the 
board") as defendant, whereto Lancashire 
County Council has been brought in by third 
party proceedings. The plaintiffs claim that 
they are, or have been, in occupation of 
certain land near Colne in Lancashire, either 
as owners or tenants. I say they so claim, 
because their title is not admitted by the board 
until discovery has been given. Under a 
Railway Act of 1845 (8 & 9 Vict. c. xxxviii) a 
certain railway company, the Leeds and 
Bradford, acquired land adjoining that 
occupied more recently by the plaintiffs. The 
land was acquired for the purpose of 
constructing part of a railway running from 
Colne to Skipton, which railway was in due 
course completed and for many years 
operated. The special Act incorporated two 
public Acts passed shortly before it, namely, 
the Railway Clauses Consolidation Act 1845 

and the Lands Clauses Consolidation Act 
1845 (8 & 9 Vict. c. 18), with certain immaterial 
exceptions. The railway company constructed 
a fence along the boundary of what became 
the plaintiffs' land, and it is not in dispute that 
that fence was constructed and afterwards 
maintained pursuant to the provisions of 
section 68 of the Railway Clauses 
Consolidation Act 1845, a section to which I 
shall have to refer. The rights and obligations 
of the railway company, by virtue of divers 
intermediate enactments and assurances, 
have become vested in the board. In or about 
1970 the board ceased to operate the railway 
for the purpose of running trains, and in or 
about 1972 the board caused the railway 
tracks and other equipment relating to the 
railway to be removed from its land. Later, by 
a conveyance of 1974, the board conveyed 
the site of the disused railway (so far as 
regards the part now in question) to the West 
Riding County Council, and subsequently the 
rights and obligations of the West Riding 
County Council became vested in the 
Lancashire County Council, which is sued by 
the board, as I have said, as third party. The 
conveyance of 1974 by the board to the 
predecessor county council has not been put 
in evidence, but it is common ground that it 
contained provisions for the grantee (the 
county council) to perform any obligations 
relating to fencing or other accommodation 
works for the benefit of the owners or 
occupiers of adjoining land and to indemnify 
the board against any liability in respect 
thereof. 
 

The plaintiffs claim -- and these facts are 
not admitted and will have to be established, 
unless later admitted, at the trial -- that the 
fence dividing the former railway property from 
the plaintiffs' land has not been maintained 
since about 1976, has become dilapidated and 
is no longer stockproof. The plaintiffs say that 
they have thereby suffered and will continue to 
suffer damage and expense. The claims are 
made in respect of labour expended in 
pursuing and bringing back stock that has 
escaped from the plaintiffs' land, across the 
broken down fence to the former railway land, 
and also, in the case of two of the plaintiffs, for 
the value of a lamb drowned in an uncovered 
drain or cesspool on the former railway land. 
As I say, the condition of the fence and the 
alleged damage are not *808 admitted. The 
plaintiffs claim against the board specific 
performance of the obligation arising under the 
Railway Clauses Consolidation Act 1845, and 
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also damages. 
 

Master Barratt made an order on 27 
January 1984 directing the trial of a 
preliminary question in this action and in the 
third party proceedings. The question is 
framed as follows: 

"Whether on the true 
construction of section 68 of 
the Railway Clauses 
Consolidation Act 1845 (i) the 
obligations of the defendants 
to maintain fences pursuant to 
such section remain in 
perpetuity on the defendants 
in respect of ' the railway land' 
in the statement of claim 
mentioned notwithstanding (a) 
cesser of user by the 
defendants thereof for the 
running of trains (b) cesser of 
user by the defendants thereof 
for railway purposes (c) 
physical removal of railway 
track and other equipment 
therefrom and (d) safe thereof 
by the defendants on 18 
March 1974 and (if not) (ii) did 
the cesser of such statutory 
obligations upon the 
defendants occur on the date 
of any of the events (a) (b) or 
(c) (d) above-mentioned and if 
so which one or on some 
other date and if so which 
date." 

 
It is to be noted -- and my whole judgment 

relies on this -- that no party has alleged any 
provisions of any legislation governing the 
discontinuance or abandonment of railways. 
So I proceed on the footing that the closing 
down of the railway, the removal of the track 
and the sale of the land were simply done by 
the board in exercise of its general powers. 
 

As is the way with preliminary questions 
and preliminary issues, close argument and 
the submissions of counsel suggest that the 
question when answered may not have so 
general an application in this and other cases 
as at first sight appeared. Before I express my 
views on it I must first read the relevant parts 
of the Railway Clauses Consolidation Act 
1845. I should mention first the definition of the 
expression "the railway" contained in section 3 
of the Act. By that section: 

"unless there be something in 

the subject or context 
repugnant to such 
construction; ... The 
expression 'the Railway' shall 
mean the railway and works 
by the special Act authorised 
to be constructed: ..." 

 
Then I come to section 68. That section 

consists of some opening words, followed by 
four sub-paragraphs and a final proviso. All 
parts of the section have been referred to in 
argument, but it will be sufficient for my 
purpose if I read in extenso the opening words 
and the second sub-paragragh: 

"The company shall make and 
at all times thereafter maintain 
the following works for the 
accommodation of the owners 
and occupiers of lands 
adjoining the railway; (that is 
to say,) ... Also sufficient 
posts, rails, hedges, ditches, 
mounds, or other fences for 
separating the land taken for 
the use of the railway from the 
adjoining lands not taken, and 
protecting such lands from 
trespass, or the cattle of the 
owners or occupiers thereof 
from straying thereout, by 
reason of the railway, together 
with all necessary gates made 
to open towards such 
adjoining lands, and not 
towards the railway, and all 
necessary stiles; and such 
posts, rails, and other fences 
shall be made forthwith after 
the taking of any such lands, if 
the owners thereof shall so 
require, and the said other 
works as soon as conveniently 
may be: ..." 

 
*809 Mr. Buckley, for the plaintiffs, takes 

his stand firmly on the literal interpretation of 
the opening words of the section, "the 
company shall make and at all times thereafter 
maintain the following works." "At all times 
thereafter" means "perpetually, for ever," and 
that is good sense, says Mr. Buckley, 
because, as the facts alleged by the plaintiffs 
(but not yet admitted) will show and establish, 
the need for accommodation works, such as a 
fence of the railway land, continues to exist 
notwithstanding that the railway itself may 
have physically disappeared and dissolved in 
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memory into the mists of history. He cited two 
reported cases in support of that submission. 
One of them does not require any lengthy 
comment. That is Dixon v. Great Western 
Railway Co. [1897] 1 Q.B. 300, a decision of 
the Court of Appeal. It is true that, in that case, 
the judgments contain expressions, 
particularly by Lopes L.J., which, taken out of 
context, are of assistance of Mr. Buckley's 
argument. Of section 68 Lopes L.J. said, at p. 
304: 

"That section, in my view, 
creates an absolute and 
permanent obligation upon the 
railway company to make and 
maintain certain 
accommodation works, and 
amongst them a sufficient 
fence for separating the land 
taken by them from the 
adjoining land not taken, and 
protecting such lands from 
trespass and the cattle upon 
them from straying thereout by 
reason of the railway." 

 
Later in his judgment he said, at p. 305: 

"as I have already said, I think that section 
creates a permanent obligation upon the 
company to make and maintain a fence." The 
previous judgment by Lord Esher M.R. 
contained a similar expression. He said, at p. 
303: 

"section 68 remains without 
any limitation of time, and puts 
on the company the obligation 
to make and maintain fences 
which will prevent the cattle of 
people who have lands 
adjoining the railway from 
straying." 

 
In spite of that language, in my opinion the 

judgments do not assist me in the present 
case, because nothing was further from the 
minds of the members of the Court of Appeal 
than a question arising from discontinuance or 
abandonment of a railway. The point they 
were dealing with was taken on section 73 of 
the Railway Clauses Consolidation Act 1845, 
where there was a provision that the company 
should not be compelled to make any further 
or additional accommodation works after five 
years from the opening of the railway. They 
were using the expressions I have cited to 
repel the suggestion that after those five years 
an adjoining owner could not complain of any 
neglect of the company to fence or to maintain 

a fence. So it would be wholly unfair to the 
defendant and the third party and indeed to 
the judges who used that language to read it in 
a context to which it was never intended to 
apply. 
 

The other case, however, does something 
to help Mr. Buckley's argument. It is  Simpson 
v. Caledonian Railway Co. (1878) 5 R. (Ct. of 
Sess.) 525, an appeal from the Sheriff Court, 
where a railway had been constructed under 
an Act of 1826, which required the company: 

"after any land shall be taken 
for the use of the said railway, 
to divide and separate, and 
keep constantly divided and 
separated, the same from the 
lands or grounds adjoining to 
such railway." 

 
The reasoning by which the Court of 

Session decided in favour of the respondent in 
that case, who was the adjoining land owner, 
is not *810 necessarily applicable to the 
plaintiffs here, but Lord Moncreiff, Lord 
Justice-Clerk, with whom the other members 
of the court agreed, clearly interpreted the 
requirement that the company should keep 
their land constantly divided and separated 
from the adjoining property as a perpetual one. 
He said, at p. 526: 

"That they were bound to do 
that whether they used their 
railway or not I think there can 
be no question. The fact that 
they have ceased to use this 
part of the line may, no doubt, 
limit to some extent their 
obligation to the public; but 
their obligation to the 
proprietor and the tenant of 
the land was to keep up that 
fence in all time coming." 

 
So that case is of some persuasive 

authority as showing that a statutory 
obligation, like that contained in section 68, to 
maintain a fence at all times, is not terminated 
by the abandonment of the line of railway. 
 

Mr. Smith, who has argued the case for 
the Lancashire County Council (the third party) 
and is supported by Mr. Jennings for the 
board, divides his submissions, as I 
understand them, essentially into two 
propositions. The first proposition is that the 
duty to maintain a fence or any other 
accommodation works required by section 68 
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ceases when the purpose of the works is 
extinct. The second proposition (again in my 
own wording) is that in the present case the 
purpose of the fence was to protect cattle from 
the railway and that purpose has wholly 
ceased, or, to use my previous words, is now 
extinct. 
 

The first proposition, in my judgment, is 
correct, and it is supported by an authority 
cited by Mr. Smith from the Court of Appeal, 
Midland Railway Co. v. Gribble [1895] 2 Ch. 
827. There a railway was made through the 
land of a certain land owner and a level 
crossing was provided under section 68 as an 
accommodation work. By the conveyance of 
the railway land to the company, a right of way 
over the level crossing was reserved to the 
land owner and his successors in title and the 
company covenanted to maintain the level 
crossing. Afterwards the land owner sold the 
land on one side only of the railway to a third 
party. He did not grant the purchaser any right 
of way over his own retained land nor did he 
reserve any right of way over the land sold so 
that, from a practical point of view, the level 
crossing was no good to anybody. It is to be 
noticed that the railway company was not a 
party to that severance of the land owner's 
retained land. The Court of Appeal were 
unanimous in holding that the railway 
company was at liberty to stop maintaining the 
level crossing. Lindley L.J., after citing the 
language of section 68, not the part I have 
ready, but the first of the four sub- paragraphs 
(which dealt with the situation under which a 
means of communication was to be provided 
between the parts of land cut in half by the 
railway), continued, at p. 830: 

"The words 'shall at all times 
maintain' do not mean that the 
company must maintain it at 
all times if [the person through 
whose lands the railway 
passes] does not want it. 
Having asked for this 
accommodation and got it, he 
could if he chose release it; 
and if he chose to release it 
there would be an end of the 
statutory obligation to maintain 
it. The maintenance of it is not 
a public duty; it is a duty to 
him privately, and, of course, 
to those claiming under him." 

 
Then after reciting what had happened, 

Lindley L.J. said, at p. 831: 

"That appears to me to be a 
clear and distinct 
abandonment of his right of 
way over the railway. It was 
no longer of any use to him; 
and when he severed the land 
without any reservation of any 
right of way *811 there was an 
end of the right of way over 
the railway -- he abandoned 
his easement. It was perfectly 
competent to him to do so in 
point of law. Ever since the 
great case of Moore v. 
Rawson (1824) 3 B. & C. 332 
with regard to ancient lights 
the law as to abandonment of 
easements has been perfectly 
well settled. It was not an 
abandonment for a month or a 
year, but a distinct final 
abandonment without any 
intention to reserve this right 
of way. To my mind, upon the 
conveyance to Mr. Plowman 
without any express 
reservation, there was an end 
of the statutory right." 

 
Lopes L.J., after stating that the level 

crossing was an accommodation work under 
section 68, said, at p. 832: 

"That accommodation work is 
made by the railway company 
for a special purpose, that 
special purpose being to 
maintain a communication 
between the lands of the 
same owner or occupier which 
have been intersected by the 
railway; and, in my judgment, 
as soon as that special 
purpose is at an end, and 
when, as Mr. Bridgeman has 
admitted, it is practically 
impossible now to use the 
work for that purpose, the 
accommodation being no 
longer required, the obligation 
to afford it also ceases." 

 
Rigby L.J. agreed. 

 
Accordingly I accept the first proposition 

put forward by Mr. Smith, that, although the 
section in terms requires maintenance at all 
times, the duty can cease if and when the 
purpose of the particular accommodation work 
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is extinct. 
 

The second proposition, that the purpose 
of the fence in this case was to protect cattle 
from the railway and that purpose is now 
extinct, I cannot accept. The language of the 
second sub-paragraph in section 68 is not 
expressed solely with reference to straying 
cattle. There are three separate purposes 
mentioned: separating the land taken for the 
use of the railway from the adjoining lands, 
protecting the adjoining lands from trespass, 
protecting the cattle of the owners or occupiers 
of the adjoining lands from straying thereout 
by reason of the railway. Whether those words 
"by reason of the railway" ought to be applied 
simply to that third purpose or also to the 
others or perhaps the second and third, I do 
not find it necessary to determine. What is 
clear is that the need of the adjoining lands for 
a fence for those purposes does not obviously 
and automatically cease when the railway is 
abandoned. 
 

Mr. Smith referred to two authorities on 
this aspect of his case. One of them was 
Cooper v. Railway Executive [1953] 1 W.L.R. 
223, where he cited a passage from Devlin J. 
showing that the real or paramount purpose, 
as I think was submitted, was to keep cattle 
from straying on a railway. Devlin J. said, at p. 
228: 

"That involves a consideration 
of the true construction of the 
Act as it has been construed 
in the authorities. It is, of 
course, an absolute obligation 
in this sense, that the Railway 
Executive is absolutely bound 
to maintain a fence, and it is 
no answer to say that some 
accident or act of a trespasser 
has made the fence defective. 
But the question is: what is the 
quality of the fence which it is 
absolutely bound to maintain? 
The Act says that it is to be 
such a fence as will protect 
'the cattle of the owners or 
occupiers thereof from 
straying thereout.' It is 
important not to ignore those 
words 'from straying thereout,' 
because those are the words 
which give a clue to the sort 
*812 of fence which the 
Railway Executive shall be 
obliged to maintain. It is 

protection against straying, 
and all the cases which have 
been cited to me have been 
cases in which the cattle have, 
in the ordinary sense of the 
word, strayed through a gap in 
the fence, or something of that 
sort." 

 
That is, of course, perfectly correct when 

read in the context, which was a question 
whether the Railway Executive had maintained 
a sufficient fence having regard to the fact that 
certain very anxious cows, whose calves were 
on the other side of the railway line, had been 
strong and persistent enough to break through 
it. But it cannot be applied to the question I 
have to decide, because again nothing of the 
sort was in the mind of Devlin J. 
 

However, the second case has got more 
to do with the question of an abandoned 
railway. It is Cairns Bros. v. Canadian National 
Railway [1937] 2 D.L.R. 537, before the 
Railway Board sitting in the province of 
Ontario. There, unfortunately, the report does 
not set out verbatim the full section of the 
statute in question. The paragraph that 
contains some mention of it, in the judgment of 
Chief Commissioner Guthrie, at p. 538, with 
which the two other commissioners concurred, 
is: 

"It is to be noted that the 
requirement for fencing is that 
the company shall erect and 
maintain fences upon the 
railway ... Where 
abandonment of operation has 
been authorised and has 
taken place, the right of way 
through which the railway is 
operated ceases to be used 
for railway purposes and is 
held by the company, not as 
part of its railway qua railway 
company, but in the same way 
as land is held by private 
individuals, subject to any 
provincial or municipal laws in 
respect of fencing which may 
be in force in the particular 
district." 

 
Then Chief Commissioner Guthrie 

continued, at p. 539: 
"It is to be further noted that 
the principal, if not the sole, 
reason for the fencing 
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requirement in the Railway Act 
is to prevent cattle from 
getting upon railway lands and 
being killed or injured by 
railway operation. Where 
complete abandonment of a 
line of railway takes place, the 
necessity for fencing the line 
largely disappears, and the 
section does not apply." 

 
So he concluded that the board had no 

authority under the terms of the Railway Act to 
order the company to maintain fences upon 
the sides of its abandoned way as the other 
party sought, though an arrangement for an 
order for obstructing the termini of the 
abandoned railway was in the end made. 
 

That case, which in any event would only 
be a persuasive authority so far as I am 
concerned, is, I think, entirely distinguishable. 
First of all, the section so far as considered by 
the Railway Board was for one purpose only, 
that of protecting cattle on the adjoining lands 
from railway operation, not for three purposes 
like the relevant sub-paragraph in section 68 
of the English Act. Secondly, the words which 
were greatly relied on, "maintain fences upon 
the railway" do not appear in the English Act. 
The grammatically, somewhat obscurely, 
placed words, "by reason of the railway," in the 
second sub-paragraph of section 68, do not, to 
my mind, have an equivalent effect. Thirdly, 
Chief Commissioner Guthrie was merely 
expressing an opinion on a matter of fact 
when, having referred to the protection of 
cattle as the principal or sole object, he said: 
*813 "Where complete abandonment of a 
railway line takes place, the necessity for 
fencing the line largely disappears." If at the 
trial the plaintiffs' allegations here prove well-
founded, it may very likely appear that the 
complete abandonment of the Skipton to 
Colne railway did not, so far as adjoining 
agricultural occupiers are concerned, cause 
the necessity for fencing to disappear. 
Accordingly, I do not think that the Canadian 
case can persuade me to agree with Mr. 
Smith's second proposition. 
 

Having regard to the first proposition, at 
one time I wondered whether this preliminary 
question ought to share the fate that most 
preliminary questions and preliminary issues 
deserve, of being stood over to be decided at 
the trial, but I think I can, with some slight 
alteration of wording, properly make a 

declaration as follows: "On the true 
construction of section 68 of the Railway 
Clauses Consolidation Act 1845 the 
obligations of the defendants at all times to 
maintain fences pursuant to such section have 
not been determined in respect of 'the railway 
land' in the statement of claim mentioned by 
reason only of the following facts or any of 
them," -- and then there should follow the facts 
(a), (b), (c) and (d) exactly as drawn by the 
master, ending "18 March 1974." 
 
Representation 
 
Solicitors: Ellis & Fairbairn; M. G. Baker; 
Norton Rose Botterell & Roche for Chief 
Executive, Lancashire County Council, 
Preston. 
 
Declaration accordingly. Plaintiffs to have 
costs of application in any event. Third party to 
pay defendants costs including those of 
plaintiffs for which defendants liable. 
 
K.N.B. 
 
(c) Incorporated Council of Law Reporting For 
England & Wales                   
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