
 

Response 10C        18 November 2005  

Edinburgh Tram (Line One) Bill Committee 
Consideration Stage – Phase 1 

 
Response to the letter of 9 November 2005 requesting written evidence 
following the committee meetings on 7 and 8 November 2005 
 
Clarification of how the “trespass” and “obstruction” provisions within the Bill 
will be applied to pedestrians and cyclists who may stray onto tram road along 
the Roseburn Railway Corridor, particularly during initial operation of the tram. 
1 Section 54 is intended to give the undertaker the ability to remove, if 

necessary, vehicles and spilt loads that are blocking the tramway. It is 
necessary as without it the undertaker would not have such a power. The 
provision is based on the Model Clauses and virtually all other Acts and 
Orders dealing with trams or light rail include a similar provision.  This 
provision is, however, aimed at motor vehicles rather than pedestrians or 
cyclists, who would be dealt with under section 58 (trespass), and as such is 
not relevant to the Roseburn Railway corridor. 

2 Section 58 makes it a criminal offence to trespass on a tramroad (i.e. the 
exclusive part of the tram route) or on land which is in dangerous proximity to 
the tramroad or any other apparatus. The alternative would have been to 
leave this as a civil matter, which would be much less of a disincentive. Again 
this provision has a long history, is based on the Model Clauses, and most 
other Acts and Orders have a similar provision. 

3 The provision is qualified by the requirement to place notices (which must be 
clearly visible and maintained) warning against trespass at the relevant tram 
stops (those nearest to the tramroad or other land which is considered 
dangerous).  Moreover, the section is permissive rather than exclusive - the 
undertaker may place additional notices or take other action to warn against 
or prevent trespass.  Conversely, it would be open to the undertaker not to 
place the relevant notices and to allow public access to tramroads where that 
was considered safe and appropriate. 

4 In all cases pedestrian paths and cycleways will be designed in accordance 
with the Design Manual, to achieve safety through "careful delineation and 
use of changes in level or surfacing" (page 69, Draft Design Manual, July 
2005).  For example the promoter’s witnesses have given evidence in the 
relation to the use of a kickrail.   

A note detailing the compensation that may be claimed by people whose 
property rights are affected by the Bill (whether through compulsory purchase 
or loss of property value during construction or operation of the tram line). 
This note should include what parts of the Bill apply what statutory 
compensation regimes and describe how the various compensation regimes 
will work in practice – for example who is entitled to claim, how is 
compensation calculated, when is it paid and how will disputes be settled.   
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Clarification of why the Bill makes no reference to the Land Compensation 
(Scotland) Act 1973.  

Clarification of whether the Promoter will consider introducing an amendment 
to enable people who need to sell their property before or during the 
construction period to be compensated for any reduction in the value of their 
property.   
General 

5 The Committee require a note detailing the compensation which may be 
claimed in the various circumstances affected by the Bill, making reference to 
those parts of the Bill which apply in difference circumstances and how the 
compensation regimes work in practice.  It would be helpful to consider the 
specific provisions from which the entitlements to compensation are derived. 

6  The foundation of the law relating to the Compulsory Purchase of land in 
Scotland still derives from the provisions of the Lands Clauses Consolidation 
(Scotland) Act 1845 (the 1845 Act).  Section 1 of the 1845 Act provides that: 

  “This Act shall apply to every undertaking in Scotland authorised by any 
Act of Parliament which shall hereafter be passed, and which shall 
authorise the taking of lands for such undertaking, and this Act shall be 
incorporated with such an Act; and all the provisions of this Act, save so 
far as they shall be expressly varied or excepted by any such Act, shall 
apply to the undertaking authorised thereby”. 

 
7  Strictly speaking, this would seem to be sufficient to apply to the Bill.  

However, it should be noted that the provisions of the 1845 Act are expressly 
incorporated by Section 77 of the Bill.   

8  The 1845 Act provides a general entitlement to compensation.  However, it 
does not state clearly how that compensation is to be calculated.  It was not 
until 1919 that the basic rules of compensation were codified. 

9  These rules underwent various changes and current rules are now contained 
in Section 12 of the Land Compensation (Scotland) Act 1963 (the 1963 Act), 
as amended. 

10  Thus, by this route, the provisions of the 1963 Act apply to all acquisitions 
under the Bill. 

11  The Committee is also seeking clarification as to why the Bill makes no 
reference to the Land Compensation (Scotland) Act 1973 (the 1973 Act). 

12  The simple answer is that no such reference is necessary.  Section 1 of the 
1973 Act clearly states that it applies: 

  “where the value of an interest in land is depreciated by physical factors 
caused by the use of public works”. 
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13  Thus, the 1973 Act itself makes clear that it applies to all cases where an 
interest in land is depreciated by the use of public works and no specific 
reference is, therefore, necessary in the Bill. 

14  The 1973 Act was introduced following a public backlash to the great 
motorway programmes of the 1960s.  A substantial number of people were 
affected by these, but as they had no land acquired no compensation was 
appropriate.  If the works had been carried out by a body without immunity 
from actions of nuisance, then the affected people would have been able to 
claim damages at common law for nuisance.  At common law, a nuisance 
occurs when the occupier of property uses it in such a way as to disturb a 
neighbouring proprietor to such an extent that it is above what would be 
regarded as reasonably tolerable.  This can be by noise, smells, fumes, 
vibration and so on.  Under the common law, interruption of someone’s view 
does not give rise to a nuisance claim. 

15  The 1973 Act was framed in order to give the same right to occupiers which 
they would have if the nuisance was caused by a body without such 
immunity.  This is implied in Section 1(6) of the 1973 Act.  The compensation 
is, therefore, limited to those items which would be claimable under an action 
at common law for nuisance.   

Compensation under Land Compensation (Scotland) act 1963 

16  Compensation for the land taken is assessed on the basis of open market 
value, that is, the amount which the land if sold in the open market by a willing 
seller might be expected to realise. 

17  In addition to the compensation for the land acquired, the Claimant also 
receives compensation for “disturbance or any other matter not directly based 
on the value of the land”.  Unlike the basis of compensation for the land 
acquired, compensation for “disturbance or any other matter” is based on 
“loss to the Claimant”, or “value to owner”. 

18  There is no statutory definition of “disturbance”, and the general principle is 
that the Claimant has the right to be put, so far as money can do it, in the 
same position as if his land had not been taken from him, subject to certain 
qualifications: 

• The Claimant is under an obligation to minimise his loss  
• The claim must be consistent with a basis of compensation 
• Losses must be quantifiable, be a direct consequence of the 

acquisition and not be too remote. 
 

19 With no statutory definition of disturbance, it is not possible to produce an 
exhaustive list of the items for which claims might be appropriate.  However, 
the following gives an indication of the extent of potential claims: 
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• Removal costs 
• Costs incurred in adapting fixtures, fittings and furnishings 
• Cost of adaptation of new premises, if not reflected in value 
• Loss on forced sale of carpets, curtains, etc 
• Temporary loss of profits 
• Permanent loss of profits 
• Installation of trade fittings/machinery 
• Cost of installing washing machines, telephones, etc 
• Double overheads 
• Surveyors negotiating fees 
• Essentially, any other item which can be demonstrated to be a direct 

and reasonable consequence of the acquisition. 
 

20  Under the Act, the Acquiring Authority is entitled to set off against the 
compensation any increase in value due to betterment as a result of the 
Scheme. 

21  Compensation is also awarded for any severance from or injurious affection 
to remaining lands still in the ownership of the Claimant. 

Compensation under Land Compensation (Scotland) Act 1973 

22  Part 1 of this Act places a duty on Acquiring Authorities to pay compensation 
for depreciation in the value of an interest in land which is attributable to the 
use of public works.  This compensation is limited to depreciation in the 
market value of the qualifying interest caused by the use of the land or works 
but only insofar as depreciation is attributable to physical factors which are 
defined in the Act as: 

• Noise 
• Vibration 
• Smell 
• Fumes 
• Smoke 
• Artificial lighting 
• Solid or liquid substances discharging onto the Claimant’s land. 

 

23 The relevant date for valuation is the date on which the new works were first 
used after completion.  The first date on which compensation under Part 1 
can be claimed is the day 12 months after the relevant date, and thereafter 
any time within the 6 years following. 

24  Any betterment as a result of the Scheme – that is, any increase in value due 
to it – can be set off against this compensation for the reduction in value due 
to the physical factors. 

25  It should be noted that Part 1 claims under this Act are attributable to 
depreciation caused by the use of public works and not to its construction. 
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Compensation for Depreciation due to Construction of public works 

26  The Land Clauses Consolidation (Scotland) Act 1845 did not make it clear 
that compensation could also be awarded for damage due to the construction 
of public works where no land was taken.  Provisions for this are found in 
Section 6 of the Railway Clauses Consolidation (Scotland) Act 1845, as 
applied by the Acquisition of Land (Authorisation Procedure) (Scotland) Act 
1947. 

27  In order to qualify for compensation under this Section, four general principles 
must be established: 

  (a) The injury complained of must arise from the exercise of statutory 
powers.  

  (b) It must be such that, but for the statutory powers, it would have been 
actionable at law. 

  (c) It must be an injury affecting the value of the land. 
  (d) It must arise from the construction of the public works and not from 

their subsequent use. 
 
28  Claims under these rules are relatively infrequent and difficult to establish. 
 

Home Loss payments 

29  This is an additional payment to the owner/occupier who loses his home.  
Occupation must have been for a minimum period of 1 year.  The payment to 
owners is presently 10% of the market value, subject to a minimum of £1500 
and a maximum of £15,000.  Tenants receive a flat rate of £1500. 

Disturbance payments for tenants 

30  Where land is subject to a tenancy, the Acquiring Authority may purchase the 
landlord’s interest and simply allow the tenancy to expire, in which case the 
tenant will have no right to compensation. 

31  Sections 34 and 35 of the Land Compensation (Scotland) Act 1973 
introduced Disturbance Payments for such tenants.  These payments cover 
the reasonable expenses of removal and, if the Claimant is carrying on a 
trade or business, the loss incurred in the costs of having to relocate. 

Settlement of claims, etc 

32  Who is entitled to claim? - Owners, some occupiers and tenants may all claim 
under the various statutes. 

33  How is compensation calculated and when is it paid - compensation is 
calculated for both the land acquired (Open Market Value) and the claims for 
“Disturbance and any other matter” (Value to Owner).  In general terms, the 
Promoter will implement the powers in the CPO and write to all of those who 
have an interest in the land, and state they are willing to Treat for its purchase 
and for compensation (“Notice to Treat”). 
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34  The Claimant may then put in a claim for compensation.  In general terms, 
Claimants will employ Solicitors or Surveyors of their choice to act on their 
behalf, and, assuming agreement is reached, their fees will be paid as part of 
the compensation.  The Valuer acting on behalf of the Acquiring Authority will 
carry out an inspection of the subjects, ascertain from the Claimant or the 
Agent what disturbance items might be appropriate and make a provisional 
offer to the Claimant or Agent on this basis.  It is likely that negotiations will 
then proceed until agreement is reached.   

35 It can take some considerable time before final agreement can be reached.  
This is particularly so in the case of Compensation for Business Loss, where 
it can take some considerable time for the total compensation to be 
quantified, particularly if alternative premises have to be sought, and 
particularly if there is a temporary or permanent loss of profits.   

36 For this reason, Claimants are entitled to an advance payment of 90% of the 
agreed estimated compensation at any time.  In cases which last for a 
considerable period, it is not at all unusual for a number of advance payments 
to be made as negotiations over compensation progress.   

37  How will disputes be settled - In those very few cases where agreement 
cannot be reached between the Acquiring Authority and the Claimant, 
reference may be made by either or both parties to the Lands Tribunal for 
Scotland.  The Lands Tribunal will determine the amount of compensation, 
normally following Written Precognitions and Oral Hearings.  Appeals against 
the Lands Tribunal’s Decisions on Points of Law can be made to the Court of 
Session. 

38  A reference must be made, in general terms, within 6 years from the date of 
valuation. 

39  Interest at the statutory rate will also apply from the date of valuation. 

Blight 

40  The Parliamentary Committee ask clarification of whether the Promoter will 
consider introducing an amendment to enable people who need to sell their 
property before or during the construction period to be compensated for any 
reduction in the value of their property.   

41  For those who are having land acquired, the date of valuation is the date of 
physical or legal possession of the land by the Acquiring Authority.  If the land 
is sold prior to this date, then there is no claim for compensation.  If part only 
is being acquired (for example, part of a garden) and the Claimant wishes to 
sell the remainder (that is, in the above example, the house with the 
remaining garden) after the date of entry – whether construction has begun or 
not – then that person still has the right to claim compensation for reduction in 
value of the property. 

42  The position is a little different if a person is aware that all or part of his land 
or property is to be acquired but he wishes to sell in advance of its 
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Compulsory Acquisition.  The likelihood of Compulsory Acquisition may well 
depress the value. 

43  Under the Town and Country Planning (Scotland) Act 1997, in such 
circumstances, affected parties may have the power to serve a Blight Notice.  
The circumstances would be as follows: 

  (a) The person must be an owner occupier of the whole or part of the 
property, of which the Rateable Value does not exceed a specified 
amount. 

  (b) Essentially, they must have land which is to be compulsorily acquired 
(the 1997 Act sets out the categories which qualify). 

  (c) The Claimant must be able to show that he has made reasonable 
endeavours to sell his interest in land but has been unable to do so 
except at a price substantially lower than would have been expected in 
the absence of the Scheme.  The onus is on the Claimant to 
demonstrate that this provision has been satisfied. 

 

44  However, if a Claimant does not have land which is being acquired, then the 
Blight provisions do not apply.  This, therefore, means that individuals from 
whom no land is being acquired, and who might, following completion of the 
Scheme, have been able to claim compensation under Part 1 of the 1973 Act, 
will not be able to claim compensation before or during the construction 
period, because for Claims under Part 1 of the 1973 Act, the person with the 
right to claim is the person who had ownership of the property on the day 
when the Scheme first becomes operational. 

45  Thus, provisions are already in place to meet the requirements of people who 
need to sell their properties before or during the construction period, if they 
are having land acquired.   

46  However, there is nothing in any legislation governing any Compulsory 
Purchase by any Public Body whatsoever which gives rights to compensation 
to those who are not having land acquired, if they sell their property prior to 
the date on which the public works become operational.  It should be noted 
that the introduction of such an amendment might well have far reaching 
consequences if Claimants under this Scheme have rights to compensation 
which do not apply to Claimants under any other Scheme under any other 
Statute. 

47 However the promoter is considering the possibility and implications of 
incorporating the Section 6 of the Railway Clauses Consolidation (Scotland) 
Act 1845 and will revert to the Committee once this has been considered 
further.    
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The Committee also agreed that it would be helpful if the Promoter could 
provide a brief definition of the term “soil nail”.  

48 Soil nails are a way of providing bank stability by using closely spaced steel 
bars or 'nails'.  This process creates a reinforced section that is itself stable 
and able to retain the ground behind it.  A picture of a soil nail has been 
included with this response.  

Why the vibration dose value for prevention of annoyance is 0.4m/s1.75 in the 
Environmental Statement for the Edinburgh Tram (Line One) Bill compared 
with 0.22 m/s1.75 for the Edinburgh Tram (Line Two) Bill 
 
49 The Line 1 and Line 2 Environmental Statements were carried out by different 

consultants, but the same standards were referred to.  For Line 2 a range of 
daytime PPVs were used to describe ranges of impact, from slight, minor, 
moderate and major.  A moderate impact is expected if levels are in the range 
0.2 to 0.4 m/s1.75, a major impact is predicted if levels are above 0.4 
mm/s1.75.  The Line 1 Environmental Statement used a simpler approach 
and reported significant impacts if levels are above 0.4 mm/s1.75.  The 
Edinburgh Tram Lines 1 and 2 Noise and Vibration Policy (that has always 
applied to both lines since its publication in March 2005) then adopted the 0.4 
mm/s1.75 as the target to avoid unacceptable significant impacts.  The 
standards for Lines 1 and 2 are therefore the same.  Also, the Edinburgh 
Tram Lines 1 and 2 Noise and Vibration Policy includes a lower night-time 
standard of 0.13 mm/s1.75. 

 

What tests have been undertaken to determine whether the ground along the 
Roseburn Railway Corridor is “acoustically soft”.  
 50 The reference in Steve Mitchell’s rebuttal to Ian Hewitt (Group 33) to 

“acoustically soft” referred to the possible noise absorption of the Roseburn 
Corridor at this section due to grass and vegetation cover in connection with 
his concern that cuttings could amplify noise.  The statement had nothing to 
do with vibration.   

 
51 We have indicated in oral evidence that no site investigations have yet been 

carried out to assess the vibration propagation conditions of the Roseburn 
Corridor.  This may be necessary in future during the design of the trackform.  
However, we have confirmed that the rails will not be directly fixed to the 
concrete trackslab on any of the tramway, but rather there will be a resilient 
layer of one form or another in all areas.  On this basis, because of the 
separation of the houses from the tracks along the Roseburn corridor we 
expect vibration to be imperceptible in most cases and below the above 
stated VDV standards.  At any particularly close properties the trackform will 
be adjusted to meet these standards if necessary based on a site specific 
vibration study. 
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